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« 


(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  iustices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  ^and  divisioi^  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  he  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  Octobw,  December,  February, 
April  and  June  of  each  year. 

BEPOBTER. 

Isaac  N.  Phillifs Bloomington. 

Justices. 

First  District— Cabsoll  C.  Bogos Fairfield. 

Second  District* 

Third  District— ^AOOB  W.  Wilkin Danville. 

Fourth  Dwtric/— Joseph  N.  Cabteb :Quincy. 

Fifth  District— JOB3X  P.  Hand Cambridge. 

Sixth  District— James  H.  Cabtwbiqht Oregon. 

Seventh  District— Besjahis  D.  ACaobudbb. Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Cnief  Justice 
within  six  years  last  past.  Mr.  Justice  Boggs  is  the  present  Chief 
Justice. 

CLEBKS. 

Chbistopheb  Mameb,  Northern  Grand  Division,  lS8Throop  St.,  Chicago. 
Albebt  D.  Cadwalladeb.  Central  Grand  Division,  Lincoln. 
Oliyeb  J.  Paqe,  Southern  Grand  Division,  Metropolis. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the  act  of  1807,  but  one  clerk  wiU  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 

*  Mr.  Justice  Phillips  died  at  his  home  in  Hillsboro,  on  the  sixteenth  day  of 
Febmaiy,  ISOl.    Office  yacant 

(iii) 
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(2)  APPELLATE  COURTS. 

These  CourtB  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district.    Last  assignment,  June  15,  1900. 

BEPORTER, 

Martin  L.  Newbll Springfield. 


FIRST  DISTRICT. 

Composed  of  the  ootmty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Thomas  NT  Jamieeon,  Ashland  Block,  Chicago. 

Francis  Adams,  Presiding  Justice,  Ashland  Block,  Chicago. 
Nathaniel  C.  Sears,  Justice,  Ashland  Block,  Chicago. 
THOiiAS  G.  WiNDES,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Henrt  M.  Shbpard,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henrt  V.  Freeman,  Justice.  Ashland  Block,  Chicago. 
Oliver  H.  Horton,  Justice,  Ashland  Block,  Chicaga 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

excei)t  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

Harry  Hiobee,  Presiding  Justice,  Pittsfield. 
DoRRANCE  Dibell,  Justice,  Joliet. 
John  D.  Crabtree,  Justice,  Dixon. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Francis  M.  Wright,  Presiding  Justice,  XJrbaDa. 
Oliver  A.  Harker,  Justice,  Carbondale. 
Benjamin  R.  Burroughs,  Justice,Edwardsville. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  tbe  first  district,  and  is  held  hf 
three  jndges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme  Court 
under  the  prorisions  of  the  act  of  the  Qeneral  Assembly,  approved  June  2. 1897. 
Hurd'sSta^te,  1897, 508,  Laws  of  1887, 185.  »**.*'*'  «     o    ,  i<» 
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FOURTH  DISTRICT. 

Compoeed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  JefferMXi  county,  on  the  fourth  Tues- 
days in  February  and  August. 
Clerk— Frank  W.  Havill,  Mount  Vernon. 

James  A.  Creighton,  Presiding  Justice,  Springfield. 
Hiram  Bigeu)w,  Justice,  Galva. 
Nicholas  £.  Worthinoton»  Justice,  Peoria. 


(3)  CIECUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph  P.  Robartb,  Cairo. 
Oltver  a.  Hareeb,  Carbondale. 
Alonko  K.  Vickers,  Vienna. 

Second  Circuit— The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefiferson,  Richland,  Lawrenoe  and 
Oawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearce,  Carmi. 
Enoch  E.  Newun,  Bobinson. 

Third  Ctrcuit— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville. 
Martin  W.  Schabfer,  Belleville. 
William  Hartzell,  Chester. 

Fourth  Circuit — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

William  M.  Farmer,  Vandalia. 
Truman  K  Ames,  Shelbyville. 
Samuel  L,  Dwight,  Centralia. 

Fifth  Oircttit— The  cotmties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Henry  Van  Sellar,  Paris. 
Ferdinand  Bookwalter,  Danville. 
Frank  K.  Dunn,  Charleston. 

Stwth  Circuit—The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

Francis  M.  Wright,  Urbana. 

Edward  P.  Vail,  Decatur.  • 

WiLUAM  G.  Cochran,  Sullivan. 
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Seventh   Circuit.— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JT7DGEB. 

James  A.  CREiOHTdN,  Springfield. 
Robert  B.  Shirley,  Carlinvilie. 
Owen  P.  Thohpson,  Jacksonville. 

Eighth   Circuit— -The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

jUDass. 
John  C.  Broady,   Quincy. 
Harry  Hiqbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit — ^The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDOES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburg, 
John  A.  Gray,  Canton. 

Tenth  Circuit—The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TassewdL 

JUDOES. 

Lesue  D.  Puterbauoh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthinqton,  Peoria. 

Eleventh  Circuit— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

judges. 
CoLOSTiN  D.  Myers,  Bloomington. 
Gborqe  W.  Patton,  Pontiac. 
John  H.  Moffett,  Paxton. 

TuxUfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

JX7DGBS. 
DORRANCE    DiBELL,    Joliet. 

Robert  W.  Hilscher,  Watseka. 
John  Sblill,  Kankakee. 

Thirteenth  Circuit.— The  counties  of  Bureau,  LaSaile  and  Grundy. 

JUDOES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princetoi^ 
Samuel  C.  Stouqh,  Morris. 

Fourteenth  Circuit.  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bioelow,  Galva. 
Whjjam  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtree,  Dixon. 
James  Shaw,  Mount  Carroll. 
James  S.  Baume,  Galena. 
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Sixteenth  CircuU.^The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendaiL 

JUDGES. 

Hbnrt  B.  Wilus,  Elgin. 
Charles  A.  Bishop,  Sycamore. 
George  W.  Brown,  Wheaton. 

Seventeenth  Oircutt— -The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

jni>GES. 

John  C.  Garver,  Rockford. 
CHARLES  E.  Fuller,  Belvldere. 
Charles  H.  Donnelly,  Woodstock. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi  criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-offlcio,  of  the  Criminal  Court 

dRCurr  court. 

Clerk— John  A.  Cooke,  County  Building,  (]!hicago. 

judges. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burks, 

Arba  N.  Waterman,  Charles  G,  Neely, 

Elbridge  Hanecy,  Frank  Baker, 

OUVER  H.  HORTON,  Abnbr  Smith. 

superior  court. 

Clerk— John  A.  Linn,  Cotmty  Building,  Chicago. 

JUDGES. 

Theodore  Brentano,  Arthur  H.  Chetlain, 

Henry  M.  Shefard,  Henry  V.  Freeman, 

Philip  Stein,  Nathaniel  C.  Sears, 

Jesse  Holdom,  Farun  Q.  Ball, 

Jonas  Hutchinson,  Joseph  E.  Gary, 

Axel  Chytraub,  Marcus  Kavanagh. 
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(6)  CITY  COURTS. 


City  CourtB  existing  prior  to  the  Ckinstitution  of  1870  were  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  V.  E.,  J.  &  E.  Ry.  Co.,  141  IlL  497.)* 

THE  CITY  COURT  OP  ALTON. 
Alexander  W.  Hope,  Judge.       Francis  Brandbwsidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Russell  P.  Gkx)DWiN,  Judge.        Wm.  Fletcher  Fowler,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
W.  H.  Hbmenover,  Judge.  A.  T.  Atwater,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judge.  Thomas  J.  Healt,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Russell  P.  Gk)ODwiN,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Amos  Oller,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
James  F.  Hughes,  Judge.  T.  M.  Lttle,  Clerk. 


*The  act  in  relation  to  courts  of  record  in  cities.  Par.  240  of  Ch.  37,  Hard's  R.  S., 
1899,  ffives  city  courts  jurisdiction  in  probate  matters.  McKinstry  ▼.  Eiliott,  89  111. 
App.  &99. 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  70,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  ocher  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate.    (Laws  1881,  72.) 

JUDOBS.  CX>UNTIBS.  COUNTY  SEATS. 

Carl  E.  Epler Adams Quincy. 

Wm.  S.  Dbwey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolf.  Jr Boone Belvidere. 

R.  E.  Vandeventer Brown    Mt.  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  Wingert Carroll Mt.  Carroll. 

John  F.  Robinson Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

RuFUS  M.  Potts Christian  Taylorville. 

J.  C.  Perdue Clark Marshall. 

John  R.  Bonney Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

Charles  8.  Cutting,  Pro.  J. . .  Cook Chicago. 

AusBY  L.  Lowe Crawford Robinson. 

EUAS  McPherson Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Geo.  K.  Ingham DeWitt Clinton. 

Wm.  H.  Bassett Douglas Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor Edwards Albion. 

David  L. Wright Effingham Effingham. 

Geo.  T.  Turner Fayette Vandalia. 

Ai-EXANDER  McElroy Ford Paxton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown. 

George  Hanlon Gallatin Shawneetown. 

-David  F.  Kino Greene Carrollton. 

A.  R.  JORDON Grundy Morris. 

Chas.  B.  Thomas Hamilton McLeansboro. 

Crellis  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Rauseldon  Cooper Henderson Oquawka. 

Chester  M.  Turner Henry Cambridge. 

Frank  Harry Iroouois Watseka. 

Robert  J.  McElvain Jackson Murphysbora 

I.  D.  Shamhart Jasper Newton. 

Joseph  D.  Norris Jefferson Mt.  Vernon. 

Allen  M.  Slaten Jersey Jerseyville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

W.  Y.  Smith Johnson Vienna. 

M.  O.  SouTHWORTH Kane Geneva. 

Eben  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson Kendall Yorkville. 

Philip  S.  Post Knox Galesburg. 

DeWitt  L.  Jones Lake Waukegan. 
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JUDGES.  OOUNTIBS.        COUNTY  SEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin,  Pro.  J. . . .  LaSalle Ottawa. 

Jasper  D.  Maddinq Lawrence Lawrenceville. 

Richard  S.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiac. 

Donald  McCoRiacE ; Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Keefb Macoupin Carlinvilla 

Wm.  p.  Early Madison Edwardsvillo. 

CJhas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lacon. 

James  A.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

J.  Ross  Mickey McDonough Macomb. 

Orson  H.  Gillmorb McHenry Woodstock. 

Roland  A.  Russell McLean Bloomington, 

Frank  E.  Blane Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMURRY Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville. 

John  D.  Purvis Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria   Peoria. 

M.  M.  Bassett,  Pn>.  JudgQ. . .  Peoria Peoria. 

R  W.  S.  Wheatley Perry Pinckneyville. 

F.  M.  Shonkwiler Piatt Monticello. 

B.  F.  Bradburn Pike Pittsfield. 

Wm,  a.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Moimd  City. 

John  M.  McNabb Putnam Hennepin. 

Warren  N.  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

LuciAN  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisbure. 

George  W.  Murray Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  H.  Righter Shelby Shelbyville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Pe^rin St.  Clair Belleville. 

Wm.  N.  Cronkrite Stephenson Freeport. 

Geo.  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesbora 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds Wabash Mt.  Carmel. 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 

L.  E.  Sunderland Wayne Fairfield. 

John  N.  Wilson White Carmi. 

Henry  C.  Ward Whiteside Morrison. 

Albert  O.  Marshall Will Joliet. 

Wiley  F.  Slater Williamson Marion. 

RuFUS  C.  Bailey Winnebago Rockford. 

Thomas  Kennedy Woodford Eureka, 


TABLE  OF  CASES  REPORTED. 


A 

Adams  &  Westlake  Co.  v.  Weetlake 616 

Mtaa.  Fuel  Co.  ats.  Barber 880 

Ahem  ats.  Globe  Mutual  Iiis.  Ass'n 836 

Almini  Co.  v.  King .♦ 276 

Amberg  v.  Nachtway 608 

Amberg,  receiver,  etc.,  ats.  Bartlett,  trustee,  etc 877 

Atkinson  ats.  Winter. 162 

Atterbury  ats.  Mansur  &  Tebbetts  Imp.  Co 412 

Auger  ▼.  Tatham 194 

B 

Balder  v.  Middeke 227 

Barber  v.  The  ^Etna  Fuel  Co 880 

Bartlett,  trustee,  etc.,  v.  Amberg,  receiver,  etc 877 

Bartling  v.  The  People 410 

Bentley  ats.  Vance  &  Jones  Co 287 

Berkenfield  v.  The  People 400 

Berry  v.  I.  iJ.  R.  R.  Co 488 

Blum  ats.  Van  Vlissingen 145 

Board  of  Trade  ats.  Christie  St.  Comm.  Co 605 

Bodley  ats.  Lee 528 

Bohemian-Slavonian  Knights  v.  Matejowsky 885 

Bourke  v.  Sanitary  District  of  Chicago 888 

Breitung  v.  The  City  of  Chicago 118 

Brennan  ats.  Stefan 291 

Briggs  ats.  Brinckerhoflf , 587 

Brinckerho£f  v.  Briggs 587 

Brunz  ats.  Roberts 479 

Burwell  v.  Hawkins 459 

BuUer  ats.  UnionStock  YardA;  T.  Co 166 

c 

Carey  ▼.  Walsh 89 

Carey-Lombard  Lumber  Co.  v.  Carrier 269 

Carrier  ats.  Carey-Lombard  Lumber  Co 269 

Carroll  ats.  City  of  Evanston 495 

(xi) 


xii  Appellate  Courts  op  Illinois, 

Chicago  Chronicle  Co.  ats.  O'NeiU 149 

Chicago,  C,  C.  &  St.  L.  Ry.  Co.  v.  Keenan 480 

Chicago,  City  of,  ats.  Breitung 118 

Chicago  City  Ry.  Co.  v.  Jones  Furniture  Tr.  Co 607 

Chicago  City  Ry.  Co.  ats.  Merrlhew 846 

Chicago  City  Ry.  Co.  and  Chicago  &  G.  T.  Ry.  Co.  ▼.  Smith 158 

Chicago  Daily  News  Co.  ats.  The  Grand 129 

Chicago&G.  T.  Ry.  Co.  ats.  Landon: .'  216 

Chicago  Great  Western  Ry.  Co.  ats.  Rowell 103 

Chicago  Junction  Ry.  Co.  ats.  Tiemey 631 

Chicago  ats.  McMuIkin 881 

Chicago,  R.  L  &  P.  Ry.  Co.  v.  Cleveland 808 

Chicago  T.  &  S.  Bank  v.  The  Chicago  Title  &  T.  Co 866 

Chicago  Title  &  T.  Co.  ats.  The  Chicago  Trust  &  S.  Bank 866 

Chicago  &  Alton  R.  R.  go.  v.  Gore 418 

Chicago  &  N.  W.  Ry.  Co.  ats.  Cox,  Adm'r 15 

Chicago  &  N.  W.  Ry.  Co.  ats.  Martin,  Adm'r 183 

Chinsky  ats.  Cleveland.  C,  C.  &  St  L.  R.  R.  Co 50 

Christian  v.  Illinois  Malleable  Iron  Co 820 

Christian,  County  of,  v.  Merrigan 428 

Christie  St.  Comm.  Co.  v.  The  Board  of  Trade 604 

City  of  Chicago  ats.  Breitung..  i 118 

City  of  Chicago  v.  McCludden 257 

City  of  Evanston  v.  Carroll 495 

City  of  Joliet  v.  Schroeder 68 

City  of  La  Salle  v.  Kostka 91 

City  of  Lewistown  ats.  McDermott 474 

Clark  V.  Jones 451 

Cleveland  ats.  C,  R.  L  A:  P.  Ry.  Co 808 

Cleveland,  C,  C.  &  St  L.  R.  R.  Co.  v.  Chinsky 50 

Coles  County  v.  Messer 432 

Congreve  ats.  Jenkins 271 

Consolidated  Fire  Works  Oo.  v.  Koehl 8 

Conway  ats.  Robbins 173 

Cook  Co.  Brick  Co.  v.  Labahn  Brick  Co 526 

Corbett  v.  Greensfelder. 491 

Corbin  et  al.,  etc.,  v.  Speeter •, 652 

Coughlan  ats.  Garvy,  Adm % . .  583 

Cox,  Adm.,  V.'  Chicago  &  N.  W.  Ry.  Co 15 

Crane  Co.  ats.  Mailers 614 

Crawford  ats.  Keep,  Exr.,  etc 587 

Curtis,  Adm.,  v.  Hollenbeck 84 

D 

Davis  et  al.  v.  Rittenhouse  &  Embree  Co 841 

Dedlofif  ats.  West  Chicago  St  R.  R.  Co 547 

Delaware  &  Hudson  Canal  Co.  v.  Mitchell 577 

Doner  v.  The  People 48 

Doolittle  V.  Pf aflf 801 


Table  of  Cases  Kepobted.  xiii 

Dowiat  ▼.  The  People 488 

Drovers'  National  Bank  ats.  Hanna 611 

Dunn  y.  Moratz 477 

E 

Eads  ats.  Rogan 157 

Edelstein  ats.  Smith 88 

Eichler  v.  James 99 

Equitable  B.  &  L.  Society  ats.  Myers 27 

Evangelical  L.  St.  P.  Church  ats.  Stone  et  al 77 

Evanston  v.  Carroll 495 

F 

FarreU  v.  I.  C.  R.  R.  Co 464 

Fickv.Mohr 280 

Foreman  Shoe  Co.  v.  Lewis 554 

Foulks  ats.  The  niinois  Central  R.  R.  Co. 891 

Fulwiler  v.  Welch 448 

• 

Q 

Garvy,  Adm.,  v.  Coughlan 582 

Gibson  ats.  Nelson 595 

Globe  Mutual  Ins.  As8*n  ▼.  Ahem 826 

Glos  V .  McKee 41 

GkMsop  ats.  Ransom 476 

Gore  ats.  C.  &  A.  R.  R.  Co 418 

Gormley  v.  Hartray 115 

Grand,  The  v.  The  Chicago  Daily  News  Co 129 

Greeley  State  Bank  ats.  Newman 688 

Greensfelder  ats.  Corbett 491 

Griffith  ats.  Lauer 888 

Groff  ▼.  Mutual  Life  Lfis.  Co.  et  al 207 

H 

Haag  et  al.  ats.  The  People,  Use  of,  etc 875 

Habel  ats.  Maxwell 510 

Haering  v.  Spicer 449 

Hall  V.  State  Bank  of  Chicago 521 

Halverson  ats.  Zaccone .^ 661 

Hanna  v.  Drover's  National  Bank 611 

Hanson,  etc.,  Co.,  ats.  Heyer  Storage  Battery  Co 226 

Harris  v.  Harris 455 

Hurnson,  Mayor,  etc.,  et  al.,  v.  The  People 643 

Hartford  Deposit  Co.  v.  Rector 176 

Hartray  ats.  Gormley 115 

Hawkins  ats.  Burwell 459 

Hays  V.  Johnson  . ; 80 

Hemenway  ats.  Tuttle 58 


xiv  Appellate  Courts  of  Illinois. 

Heimann  v.  Kinnare 232 

Henagban  ats.  Robinson 620 

Hendele  ats.  McNulta 273 

Hendrian  ats.  L,  D.  &  W.  Ry.  Co 462 

Herback  ats.  Mt  Olive  &  Staunton  Coal  Co 441 

Heyer  Storage  Battery  Co.  ▼.  Hanson  &  Van  Winkle  Co. 226 

Hodgens  v.  Shultz 84 

Hollenbeck  ats.  Curtis,  Adm 34 

Houston  ats.  Patterson 624 

Hutchinson  ats.  North  Chicago  St.  R.  R  Co 567 

Hutchinson  Cooperage  Co.  ats.  Western  Mfg.  Mut  Ins.  Co 1 

I 

m.  Cent  R.  R.  Co.  ats.  Berry 488 

lU.  Cent.  R.  R.Co.  ats.  Farrell 464 

in.  Cent  R.  R.  Co.  v.  Foulks 891 

lUinois  Malleable  Iron  Co.  ats.  Christian 820 

Indiana  D.  &  W.  Ry.  Co.  v.  Hendrian 462 

• 

J 

James  ats.  Eichler 99 

Jasinski  ats.  Nieterink 212 

Jenkins  v.  Congreve 271 

Johnson  ats.  Hays 80 

Joliet,  City  of,  v.  Schroeder 68 

Jones  ats.  Clark 451 

Jones,  B.  E.,  ats.  People 447 

Jones,  W.  D.,  ats.  People 445 

Jones  V.  Vance  Shoe  Co 158 

Jones  Furniture  Transit  Co.  ats.  Chicago  City  Ry .  Co 607 

K 

Keenan  ats.  C,  C,  C.  &  St  L.  Ry.  Co 430 

Keep,  Exr.,  etc.,  v.  Crawford 587 

Kemp  V.  Merrill  et  aL 46 

Killeen  ats.  Tri-City  Ry.  Co 57 

King  ats.  Almini  Co. 276 

Kinnare  ats.  Heimann 282 

Klajdav.  Wilandt 378 

Knefel  ats.  Ruston. 883 

Koehl  ats.  Consolidated  Fire  Works  Co 8 

Kos  tka  ats.  City  of  La  Salle 91 

L 

Labahn  Brick  Co.  ats.  Cook  Co.  Brick  Co 626  * 

Lafferty,  Admx.,  ats.  Mendota  L.  &  H.  Co 74 

Landon  v.  C.  &  G.  T.  Ry.  Co 216 


Table  op  Cases  Kepokted.  xv 

La  Salle,  City  of,  v.Koetka 91 

Lauer  v.  Griffith 888 

Lee  V.  Bodley 528 

Lehigh  Valley  T.  Co.  v.  Pillsbury-Washbum  F.  M.  Co 628 

Lennartz  v.  Qailty 182 

Lewis  ats.  Foreman  Shoe  Co 554 

Lewistown  ate.  McDermott 474 

M 

KacCarty  ats.  Wright 1 20 

Mailers  v.  Crane  Co 514 

Manion  ats.  Seass 471 

Biansur  &  Tebbetts  Imp.  Co.  ▼.  Atterbury 412 

Martin  v.  The  Chicago  &  N.  W.  Ry.  Co 188 

Martin  &  Co.  ▼.  Roehm 87 

Matejowsky  ats.  Bohemian  Slavonian  Knights 885 

Maxwell  v.  Habel 510 

Mayer  V.  Pick 189 

Mayer  v.  The  People 123 

McAuley.  Exr.,  etc.,  v.  O'Connor 692 

McCann  ats.  Metzger 109 

McCrudden  ats.  City  of  Chicago 257 

McDavid  v.  Rork 482 

McDermott  v.  City  of  Lewistown 474 

McKee  ats.  Glos 41 

McMulkin  v.  Tlie  City  of  Chicago 881 

McNulta  V.  Hendele 273 

Mendota  L.  &  H.  Co.  v.  Lafferty,  Adrax 74 

Merrigan  ats.  County  of  Christian 428 

Merrihew  v.  Chicago  City  Ry.  Co 846 

Merrill  et  al.  ats.  Kemp 46 

Messer  ats.  Coles  County 482 

Metzger  ▼.  McCann 109 

Meyer  ats.  Monson 127 

Middeke  ats.  Balder 227 

Mitchell  ats.  Delaware  &  Hudson  Canal  Co '. . .  577 

Mt.  01ive&  Staunton  Coal  Co.  v.  Herbeck 441 

Mt  Olive  &  Staunton  Coal  Co.  v.  Rademacher 442 

Moeller  v.  The  People,  etc 152 

Mohr  ats.  Pick 280 

Monson  v.  Meyer 127 

Moore  v.  The  People,  etc 187 

Moratz  ats.  Dunn 477 

More  V.  More 465 

Moses  ats.  Wolf 278 

Muehlmann  ats.  Thomas. .'. 571 

Mutual  Life  Ins.  Co,  ats.  Grofif 207 

Myers  v.  Equitable  B.  &  L.  Society 27 

My erscough  ats.  Taf  t 560 


xvi  Appellate  Courts  op  Illinois. 

I'" 

Nachtway  ats.  Amberg 008 

Nadebok  ats.  Norton  Brothers 541 

National  Union  v.  Shipley 855 

Neal  ats.  Pace 416 

Neely  v.  Shephard 423 

Nelson  v.  Gibson 595 

Newman  v.  Greeley  State  Bank 688 

Niepechield  v.  Reuss,  Adm 686 

Nieterink  v.  Jasinski 212 

North  Chicago  St.  R.  R.  Co.  v.  Hutchinson 567 

North  Western  Life  Ins.  Co.  ats.  Vail 655 

Norton  Brothers  v.  Nadebok 541 

O'Connor  ats.  McAuley,  Exr.,  etc 593 

O'Neill  V.  The  Chicago  Chronicle  Co 149 

O'Neill  V.  Walsh 61 

Ong  ats.  PoweD 95 

Ort  ats.  Schmitz 407 

P 

Pace  V.  Neal 416 

Patterson  v.  Houston 624 

People  ats.  Bartling 410 

People  ats.  Berkenfield 400 

People  ats.  Doner 43 

People  ats.  Dowiat 488 

People,  use  of,  etc.,  v.  Haag  et  al 875 

People  V.  B.  E.  Jones 447 

People  V.  W.  D.  Jones 445 

PeopJe  ats.  Mayer 128 

People  ats.  Harrison,  Mayor,  etc.,  et  al.,  etc 648 

People,  etc.,  ats.  Moeller 153 

People,  etc. ,  ats.  Moore 137 

People  ats.  Salter 481 

People,  etc.,  use  of,  etc.,  ats.  Smith 22 

People  ats.  Van  Horn 426 

People,  use  of,  etc.  ats.,  Wild  et  al 66 

Pfaff  ats.  Doolittle 801 

Pick  ats.  Mayer 189 

Pillsbury- Washburn,  F.  M.  Co.  ats.  Lehigh  Valley  T.  Co 628 

Powell  V.  Ong 05 

Powell  V.  Village  of  Bowen 458 

Propst  ats.  Wabash  R.  R.  Co 485 

Q 

Quilty  ats.  Lennartz 182 


Table  of  Cases  Bepobted.  xvii 

E 

Rademacher  ats.  Mt  Olive  &  Staunton  Coal  Co 443 

Ransom  ▼.  Glossop 476 

Rector  ats.  Hartford  Deposit  Co 175 

Reuse  ats.  Niepscbield,  Adni 686 

Rietz  V.  Siebold 147 

Rittenhouse  &  Embree  Co.  ats.  Davis 841 

Robbins  v.  Conway 178 

Roberts  v.  Brunz 479 

Robinson  v.  Henaghan 620 

Roehm  ats.  Martin  &  Co 87 

Rogan  V.  Eads 157 

Rork  ats.  McDavid 482 

Rosebloom  ats.  Swaflord 106 

Rowell  V.  Chicago  Great  Western  Ry.  Co 108 

Ruston  V.  Knefel  et  al 888 

s 

• 

St  John's  Hospital  ats.  Wilson 418 

Salter  v.  The  People 481 

Sanitary  District  of  Chicago  ats.  Bourke 388 

Schmitz  V.  Ort 407 

Schroeder  ats.  City  of  Joliet 68 

Seass  V.  Manion 471 

Sbephard  ats.  Neely 422 

Sherwin  ats.  Wells 282 

Shipley  ats.  The  National  Union 855 

Shultz  ats.  Hodgens 84 

Siebold  ats.  Rietz 147 

Smith  V.  Edelstein 88 

Smith  ats.  The  Chicago  City  Ry.  Co.  and  The  Chicago  &  G.  T.  Ry. 

Co 158 

Smith  V.  The  People,  etc.,  use  of,  etc 22 

Snydecker,  Fyflfe  &  Co.  ats.  Treat 458 

Specter  ats.  Corbin  et  al 652 

Spicer  ats.  Haering 449 

State  Bank  of  Chicago  ats.  Hall 521 

Stefan  v.  Brennan 291 

Stephens  ats.  Whalen 235 

Stone  et  al.  v.  Evangelical  L.  St.  P.  Church 77 

Swafford  ▼.  Rosebloom 106 

T 

Taft  V.  Myerscough 660 

Tatham  ats.  Auger I94 

Teehan  ats.  Union  Bridge  Co 259 

Thomas  ▼.  Muehlmann 571 

Tiemey  v.  Chicago  Junction  Ry.  Co 631 


xviii         Appellate  Courto  op  Illinois, 

Treat  v.  Snydecker,  Fyffe  &  Ck) 458 

Tri-CityRy.  Co.  v.  Killeen 67 

Tuttle  V.  Hemenway 53 

u 

Union  Bridge  Co.  v.  Teeban 259 

Union  Stock  Yard  &  T.  Co.  v.  Butler 166 

V 

Vail  ▼.  NorthweBtem  Life  Ins.  Co 655 

Vance  &  Jones  Co.  v.  Bentley 287 

Vance  Shoe  Co.  ats.  Jones 158 

Van  Horn  v.  The  People { 426 

Van  Vliasingen  v.  Blum 145 

Village  of  Bowen  ats.  Powell 453 

w 

Wabash  R.  R.  Co.  v.  Propst 485 

Walsh  ats.  Carey 89 

Walsh  ate.  O'NeiU : 61 

Weaver  ate.  Yapp 473 

Weill  V.  Zacher 296 

Welch  ate.  Fulwiler 443 

Wells  V.  Sherwin 282 

Westlake  ats.  Adams  &  Westlake  Co 616 

Western  Mfg.  Mut  Ins.  Co.  v.  Hutchinson  Cooperage  Co 1 

West  Chicago  St.  R.  R.  Co.  v.  Dedloff 647 

Whalen  ▼.  Stephens 235 

Wilandtats.  Klajda 873 

Wild  et  al.  v.  The  People,  use  of,  etc 66 

Wilson  V.  St  John's  Hospital 413 

Winter  v.  Atkinson ...  162 

Wolf  V.  Moses 278 

Wright  ▼.  MacCarty 120 

T 

Yapp  ▼.  Weaver 478 

z 

Zaccone  v.  Halverson 661 

Zacher  ats.  Weill 296 


A  TABLE  OF  THE  APPELLATE  COUBT 

CASES 

As  reviewed  by  the  Supreme  Ck>art,  showing  the  result  of  such  review, 
whether  affirmed,  modified,  dismissed  or  reversed,  with  reference  to 
reports  where  such  cases  may  be  found.* 


A 

Aurand  v.  Martin 87  111.  App.  337 

Affirmed,  188  UL  117. 

B 

Bartlett  v.  German  Ins.  Co 89  111.  App.  469 

Affirmed,  188  111.  165. 

Brown  V.  Fields. ^89  III.  App.  287 

Reversed,  188  Ul.  111. 

Brown  V.  Follett 88  111.  App.  489 

Affirmed,  188  111.  244. 

c 

Chandler  v.  Ward 83  111.  App.  315 

Affirmed,  188  IH.  322. 

Chicago  City  Ry.  Co.  v.  Hackendahl 88  111.  App.  37 

Affirmed,  188  111.  800. 

Chicago  Exhibition  Co.  v.  Williams 86  111.  App.  167 

Reversed,  188  IlL  19. 

City  of  Chicago  v.  Wilkie 88  111.  App.  315 

Reversed.  188  lU.  445. 

*Sonie  casM  on  being  taken  to  the  Supreme  Coart  on  error  or  appeal, 
ehanse  their  names  and  appear  in  that  court  under  other  titles;  for  instance,  the 
case  of  F.  M.  Roberts,  Adm'r,  etc,  v.  John  A.  McNeal  et  al.,  reported  in  volume  80 
of  the  Appellate  Court  Reports  at  page  596,  appears  in  Tolume  180  of  the  Supreme 
Court  Reports  at  pacre  187,  under  the  name  of  F.  M.  Roberts,  Adm'r,  v.  F.  M.  Doan 
et  al.,  Ex'rs.  Other  instances  exist,  and  doubtless  some  cases  have  been  inadvert- 
ently overlooked  and  consequently  do  not  appear  in  these  tables. 

The  editor  of  these  reports  will  be  under  oblisrations  to  members  of  the  bar  who 
may  know  of  any  such  omissions  and  will  inform  him  of  the  same. 

(xix) 


XX         Table  of  Appellate  Court  Cases 

•  — ■ —  '.'  ■ 

Coadit  V.  Dady 87  111  App.  250 

Reversed,  188  111.  234. 

Covenant  Mutual  Life  Assn.  v.  Kentner. .  .89  111.  App.  495 

Affirmed,  188  111.  481. 

Crandall  v.  Lyon 90  111.  App.  265 

Reversed,  188  lU.  87. 

D 

Dady  v.  Condit 87  111.  App.  250 

Reversed,  188  Ul.  284. 

Davis  Paint  Mfg.  Co.  v.  Metzger  Oil  Co. .  .90  111.  App.  117 
Reversed,  188  lU.  295. 

Desnoyers  Shoe  Co.  v.  First  Nat.  Bank 89  111.  App.  579 

Affirmed,  188  lU.  313. 

Doane  v.  Fessenden 89  111.  App.  229 

Affirmed,  188  lU.  228. 

F 

Fessenden  v.  Doane 89  111.  App.  229 

Affirmed,  188  111.  228. 

Fields  V.  Brown 89  111.  App.  287 

Reversed,  188  111.  111. 
First  Nat.  Bank  v.  Desnoyers  Shoe  Co. ...  89  111.  App.  579 

Affirmed,  188  111.  812. 

FoUett  V.  Brown ; 88  111.  App.  489 

Affirmed,  188  lU.  244. 

G 

German  Ins.  Co.  v.  Bartlett 89  111.  App.  469 

Affirmed,  188111.  165, 

Globe  Mutual  Life  Ins.  Assn.  v.  Wagner.  ..90  111.  App.  444 

Affirmed,  188  HI.  183. 


Hackendahl  v.  The  Chicago  City  Ey.  Co. .  .88  111.  App.  37 

Affirmed,  188  111.  800. 

Hagemann,  Adm.,  etc.,  v.  Hagemann 90  111.  App.  251 

Appeal  dismissed,  188  HI.  368. 
Heldmaier  v.  Rehor 90  IlL  App.  96 

Affirmed,  188  lU.  458. 

Heldmaier  v.  Taman 88  111.  App. 

Affirmed.  188  DL  283. 


Reviewed  by  the  Supreme  Court.   xxi 

Hertz  V,  Weber 87  111.  App.  601 

Affirmed,  188  111.  68. 
Hibernian  Banking  Assn.  v.  Morrison. . . .  .88  III  App.  230 

Affirmed,  188  111.  279. 

Home  Savings  and  State  Bank  v.  Wheeler.  .86  111.  App.  28 
Reversed,  188  HI.  84. 

K 

Kentner  v.  The  Covenant  Mutual  Life  Ass'n 

89  111.  App.  496 
Affirmed,  188  111.  431. 

L 
Lawrence  v.  Rhodes 87  111.  App.  672 

Reveraed,  188  lU.  96. 

Lyon  V.  Crandail 90  111.  App.  266 

Reversed,  188  lH  87. 

M 
Maday  v.  The  West  Chicago  St.  R.  R.  Co.,  88  111.  App.  49 

Affirmed,  188111.  808. 

Marshall-Wells  Hardware  Co.  v.  Witbeck.  .88  111.  App.  101 

Affirmed,  188  111.  154. 

Martin  v.  Aurand 87  111.  App.  337 

Affirmed,  188  111.  117. 

Metzger  Oil  Co.  v.  Davis  Paint  Mfg.  Co.,  90  111.  App.  117 
Reversed,  188  lU.  295. 

Milligan  v.  Nelson 88  111.  App.  511 

Affirmed,  188  lU.  189. 
Milwaukee  Mechanics'  Ins.  Co.  v.  Schallman 

90  111.  App.  280 
Affirmed,  188  111.  218. 

Moerschbaecher  v.  Supreme  Council,  etc. . .  .88  111.  App.  89 

Affirmed,  188  111.  1. 
Morrison  v.  The  Hibernian  Banking  Ass'n 

88  111.  App.  230 
Affirmed,  188  ni.  279. 

N 

Nelson  V.  Milligan 88  111.  App.  511 

Affirmed,  188111.  189. 

North  Packing  Co.  v.  The  Western  Union  Tel.  Co 

89  111.  App.  301 
Affirmed,  188  Dl.  866. 


xxii       Table  of  Appellate  Court  Cases 

O 
OTeary  v.  The  People 88  111.  App.  270 

Affirmed,  188  III  226. 

P 

People  V.  O'Leary 88  111.  App.  270 

Affirmed,  188  111.  226. 

People  V.  Skakel 86  111.  App.  686 

Reversed,  188  111.  20h 

Pioneer  Fire  Proof  Con.  Co.  v.  Sunderland .  87  111.  App.  213 
Affirmed,  188  Dl.  341. 

Poole  V.  Sammis 89  111.  App.  118 

Affirmed,  188  111.  396. 

E 

Eehor  v.  Heldmaier 90  111.  App.  96 

Affirmed,  188  111.  458. 

Ehodes  v.  Lawrence 87  111.  App.  672 

Reversed,  188  lU.  96. 

S 

Samrais  v.  Poole 89  111.  App.  118 

Affirmed,  188  111.  396. 
Schallraan  v.  Milwaukee  Mechanics'  Ins.  Co..90  111.  App.  280 
Affirmed,  188  111.  213. 

Scott  V.  Stocks 89  111.  App.  615 

Affirmed,  188  lU.  266. 

Shorb  V.  Webber 89  111.  App.  474 

Affirmed,  188  Dl.  126. 

Skakel  v.  The  People 86  111.  App.  686 

Reversed,  188  111.  291. 

Stocks  V.  Scott 89  IlL  App.  615 

Affirmed,  188  lU.  266. 
Sunderland  v.  The  Pioneer  Fire  Proof  Con.  Co 

87  111.  App.  213 
Affirmed,  188  Ul.  841 

Supreme  Council  v.  Moerschbaecher 88  111.  App.  89 

Affirmed,  188  111.  1. 

T 

Taman  v.  Heldmaier 88  111.  App,  209 

Affirmed,  188  111.  283. 


Keviewed  by  the  SupPwEme  Coubt.       xxiii 

W 

Wagner  v.  Globe  Mutual  Life  Ins.  Ass'n 90  111.  App.  444 

Affirmed,  188  111.  183. 

Ward  V.  Chandler 83  111.  App.  316 

Affirmed,  188  111.  822. 

Webber  v.  Shorb 89  111.  App.  474 

Affirmed,  188  lU.  126. 

Weber  v.  Hertz 87  111.  App.  601 

Affirmed,  188  01.  68. 

West  Chicago  St.  R.  R.  Co.  v.  Maday 88  111.  App.  49 

Affirmed,  188  01.  808. 
Western  Union  Tel.  Co.  v.  North  Packing  Co 

89  111.  App.  301 
Affirmed,  188  Ol.  866. 

Wheeler  v.  Home  Savings  and  State  Bank.  .85  111.  App.  28 
Beversed,  188  01.  84. 

Wilkie  V.  The  City  of  Chicago 88  111.  App.  315 

Beversed,  188  Ol.  445. 

Williams  v.  Chicago  Exhibition  Co 86  111.  App.  167 

Beversed,  188  UL  19. 

Witbeck  v.  Marshall- Wells  Hardware  Co.  ..88  111.  App.  101 
Affirmed^  188  01. 164. 


OASES 


nr  Twrn 


APPELLATE  COURTS  OF  ILLINOIS. 


Second  District — April  Term,  1900, 


Western  Manufacturers'  Mnt.  Ins.  Co.,  for  use  of,  etc.^ 
T.  The  Hutchinson  Cooperage  Co. 


92 
94 


li 
25; 


1.  MiTTUAL  Insurance  CoMPANiES—iZttte /or  Making  Assessments,^ 
Assessments  upon  the  members  of  a  mutual  insurance  company  are  to 
be  made  upon  the  following  basis :  As  the  total  contingent  liability  of 
all  the  members  is  to  the  contingent  liability  of  a  single  member,  so  is 
the  total  loss  and  expense  to  be  enforced  by  the  assessment  to  the  sum 
each  member  is  to  pay  thereon,  not  exceeding,  of  course,  his  total  con- 
tingent liability. 

2.  SAUE—When  it  is  the  Duty  of  the  Directors  to  Make  an  Assess- 
ment.—^hen  the  cash  funds  of  a  mutual  insurance  company  are  insuf- 
ficient for  the  payment  of  incurred  losses  and  expenses  it  is  the  duty  of 
the  board  of  directoitt  to  make  and  collect  an  assessment  for  the  amount 
needed  to  pay  such  losses  and  expenses  and  to  make  good  its  re-insur- 
ance reserve. 

8,  Statutes— -4j35pKca<tt)n  of  Section  25  of  the  General  Incorpora- 
tion Act—Insurance  Companies.—Section  25  of  the  general  incorpora- 
tion act  providing  for  the  bringing  of  suits  in  equity  against  all  persons 
who  are  stockholders  for  the  purpose  of  closing  up  the  business  of  the 
company  and  appointing  a  receiver,  does  not  apply  to  insurance  com- 
panies. 

4.  Parties— 7b  a  Proceeding  to  Appoint  a  Receiver  and  Make  an 
Assessment  on  the  Members  of  a  Mutual  Insurance  Company,— It  is  not 
necessary  to  make  all  the  members  of  a  mutual  insurance  company 
parties  to  a  proceeding  to  appoint  a  receiver  and  to  make  an  assessment 
upon  them. 

5.  Assessments— Tr?ien  the  Directors  Fail  to  -Ac*.— Where  the  di- 
rectors of  a  mutual  insurance  company  fail  to  do  their  duty  in  regard 
to  making  an  assessment  a  court  of  equity  will  exercise,  at  its  discretion, 
the  powers  of  the  board  in  this  respect. 
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AsHnmpsit,  to  collect  an  assessment  upon  a  member  of  a  mutudl 
insurance  company.  Appeal  from  the  Circuit  Court  of  Peoria  County; 
the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1900.  Reversed  and  remanded.  Opinion  filed  October 
8,1900. 

Myrokt  H.  Beach  and  Henry  "W.  Mansfield,  attorneys 
for  appellant. 

Stevens  &  Hobton  and  Newton  Wyeth,  attorneys  for 
appellee. 

Mb.  Pbesiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  assumpsit  brought  by  the  Western  Man- 
ufacturers Mutual  Insurance  Company  for  the  use  of  Charles 
F.  Ross,  receiver,  against  appellee,  to  recover  an  assessment 
made  by  a  decree  of  the  Superior  Court  of  Cook  County  in 
a  cause  in  which  said  Ross  was  appointed  receiver  of  said 
insurance  company. 

The  declaration  contained  four  special  counts  which  are 
substantially  alike,  except  that  they  describe  different  poli- 
cies of  insurance  issued  by  appellant  to  appellee,  and  also 
the  common  counts.  Each  special  count,  as  amended, 
alleged  that  the  appellant  company  was  originally  organ- 
ized under  an  act  of  the  legislature  of  this  State,  entitled 
**  An  act  to  incorporate  the  Northwestern  German  Mutual 
Fire  Insurance  Company  of  North  Chicago,"  approved 
March  30,  1869;  that  afterward  the  name  was  changed  to 
"  Western  Manufacturers'  Mutual  Insurance  Company,"  and 
that  since  said  change  of  name  said  corporation  has  contin- 
ued to  carry  on  its  business  of  fire  insurance  tinder  said  act 
and  complied  with  all  the  laws;  that  it  is  provided  by  sec- 
tion 2  of  said  act,  that  ''all  persons  who  shall  at  any  time 
be  insured  in  this  company  shall  be  members  thereof  dur- 
ing the  continuance,  in  fact,  of  their  respective  policies,  and 
no  longer,  and  shall  at  all  times  be  bound  by  the  provisions 
of  this  actand  the  by-laws  and  regulations  of  said  company;" 
by  section  6  that  "  the  directors  of  said  company'  may  levy 
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an  assessment  upon  the  premium  notes  of  policy  holders  at 
any  time  they  may  deem  it  necessary  for  the  payment  of  the 
losses  and  expenses  that  may  arise;"  by  section  7,  that  '*  the 
members  of  this  company  shall  be  and  are  bound  to  pay 
their  share  in  proportion  according  to  their  amount  of  insur- 
ance for  all  losses  and  expenses  happening  and  accruing 
during  the  term  for  which  their  policies  were  issued  to  the 
amount  of  their  premium  notes;"  that  appellee  made  applica- 
tion to  said  insurance  company  for  certain  policies  of  insur- 
ance which  were  duly  issued  to  it;  that  said  policies  contained 
a  provision  that  "the  insured  heretofore  named,by  accepting 
this  policy,  thereby  becomes  a  member  of  this  company,  and 
agrees  to  pay  it,  in  addition  to  the  premium,  such  sum  or  sums, 
in  no  event  to  exceed  in  the  aggregate  three  times  the  amount 
of  said  premium,  at  such  time  or  times,  in  such  manner  and 
by  such  installments,  as  the  directors  of  this  company  shall 
assess  and  order  pursuant  tcf  its  charter  and  by-laws  and  the 
laws  of  the  State  of  Illinois;"  and  also,  that  "  the  by-laws 
of  this  company  hereto  annexed  are  hereby  declared  to  be 
and  form  a  part  of  this  polic}',  and  are  to  be  resorted  to  in 
order  to  determine  the  rights  and  obligations  of  the  sev- 
eral parties  hereto;"  that  article  10  of  the  by-laws  provided 
that  "  whenever  the  cash  funds  of  the  company  shall  be 
insufficient  for  the  payment  of  incurred  losses  and  expenses 
and  the  maintenance  of  its  insurance  reserve,  it  shall  be 
deemed  to  have  impaired  its  capital,  and  when  such  impair- 
ment shall  exceed  twenty-five  per  cent  of  its  re-insurance 
reserve,  it  shall  be  the  duty  of  the  board  of  directors  to 
collect  an  assessment  for  the  amount  needed  to  pay  such 
losses  and  expenses  and  make  good  its  re-insurance  re- 
serve, from  its  members  liable  to  assessment  therefor,  in 
proportion  to  their  several  liabilities.  Notice  of  assessments 
shall  be  given  personally  to  the  parties  liable,  or  by  mailing, 
postpaid,  to  them,  printed  or  written  notices  requiring  the 
payment  of  such  assessments,  directed  to  their  last  post- 
office  address,  known  to  the  officers  of  this  company;"  that 
on  December  30,  1895,  Myron  H.  Beach,  as  a  judgment 
creditor  of  said  insurance  company,  instituted  a  suit  in 
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equity  in  the  Superior  Court  of  Cook  County  against  said 
company,  and  that  in  said  suit  Charles  F.  Ross  was  appointed 
receiver  of  the  same;  that  on  January  30, 1896,  said  receiver 
filed  a  petition  setting  forth  the  indebtedness  of  said  com- 
pany and  alleging  that  it  would  be  necessary  to  make  an 
assessment  against  the  members  upon  their  liability  under 
their  respective  policies  for  the  purpose  of  paying  the  same; 
that  proceedings  were  had  thereafter  in  said  cause  which 
resulted  in  a  decree  of  said  court  directing  said  receiver  to 
make  an  assessment  against  the  members  of  said  insurance 
company  upon  their  liability  as  such^  members  to  the 
amount  of  $72,000  for  the  purpose  of  paying  the  debts  of 
said  company  and  the  expenses  of  the  administration  of  its 
estate  by  the  receiver,  "  making  such  assessment  in  propor- 
tion to  the  amount  which  the  contingent  liability  of  each 
bears  to  the  amount  of  losses  and  expenses  remaining  un- 
paid, constituting  the  indebtedness  of  the  defendant  above 
stated  to  be  paid  by  assessment,  which  occurred  and  were 
incurred  during  the  period  that  the  policies  were  respect- 
ively in  force;"  that  said  receiver  made  such  assessment  and 
thereafter  submitted  his, report  of  the  same  which  was 
approved  by  the  court;  that  at  the  same  time  it  was  found 
by  the  court  that  the  membership  liability  under  the  policies 
issued  by  said  insurance  company  amounted  to  $86,666.84; 
that  said  liabilities  constituted  the  sole  assets  of  said  insur- 
ance company  available  for  the  purpose  of  paying  the  debts 
of  the  company  and  expenses  of  the  administration  by  the 
receiver;  that  it  was  further  ordered  that  said  receiver  notify 
the  members  of  said  assessment  and  make  demand  therefor, 
and  that  if  any  member  failed  or  refused  to  pay  the  amount 
of  his  assessment  for  thirty  days  after  the  mailing  of  such 
notice  and  demand,  said  receiver  should  proceed  to  collect 
the  whole  amount  of  his  membership  liability  under  the 
policy  issued  to  him  and  resort  to  such  legal  measures  and  pro- 
ceedings as  should  be  necessary  for  that  purpose;  that  after 
said  assessment  was  made,  approved  and  confirmed  as  afore- 
said, notice  of  the  amount  uss  ssed  against  appellee  as  a 
member  of  said  insurance  company  was  mailed  to  it,  and 
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demand  of  payment  then  and  there  made  upon  appellee, 
and  although  thirty  days  had  long  elapsed  since  the  mail- 
ing of  said  notice  and  demand,  said  appellee  had  failed 
to  pay  said  assessment  or  any  part  thereof.  Appellee  filed 
a  general  and  special  demurrer  to  each  special  count.  The 
special  grounds  of  demurrer  set  forth  were  substantially  as 
follows:  1,  that  the  assessment  as  made  was  illegal;  2, 
that  the  contracts  were  uUra  vires;  3,  that  the  assessment, 
if  legal,  was  not  binding  upon  appellee,  as  it  was  not  a  party 
to  the  suit  in  which  the  assessment  was  made;  4,  that  the 
special  counts  were  defective,  because  it  did  not  appear 
therefrom  that  the  amount  of  the  membership  liability 
equaled  the  gross  sum  upon  which  said  alleged  assessment 
was  based,  or  that  the  liability  of  each  policy  holder  was 
duly  found  and  determined  by  the  court  making  the  assess- 
ment. The  court  having  held  the  demurrer  good  as  to  the 
special  counts,  appellant  withdrew  the  common  counts  and 
elected  to  stand  by  the  special  counts.  Judgment  was  there- 
upon entered  against  appellant  for  costs,  from  which  he 
appealed  to  this  court.* 

It  was  urged  by  appellee  that  the  court,  in  the  decree 
upon  which  the  declaration  in  this  case  is  based,  did  not 
make  the  assessment  in  the  proper  proportion.  Both  the 
charter  and  the  decree  are  somewhat  vague  upon  this  point, 
the  former  providing  that  the  members  of  the  company 
''shall  pay  their  share  in  proportion  according  to  the 
amount  of  their  insurance  for  all  losses  and  expenses," 
and  the  latter  directing  that  the  receiver  should  make  '*  such 
assessment  in  proportion  to  the  amount  which  the  contin- 
gent liability  of  each  (member)  bears  to  the  amount  of 
losses  and  expenses  remaining  unpaid,  constituting  the 
indebtedness  of  the  defendant  above  stated  to  be  paid  by 
the  assessment,  which  occurred  and  were  incurred  during 
the  period  that  the  policies  were  respectively  in  force." 
AVe  understand  the  proportions  meant  to  be  enforced  by 
the  dexjree  to  be  as  follows:  As  the  total  contingent  lia- 
bility of  all  the  members  is  to  the  contingent  liability  of  a 
single  member,  so  is  the  total  loss  and  expense   to  be 
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enforced  by  the  assessment  to  the  sum  such  member  is  to 
pay  thereon,  not  exceedinp;,  of  course,  his  total  contin- 
gent liability.  This  was  the  proportion  upon  which  the 
receiver  based  his  assessment  and  is,  we  think,  correct. 

Section  5  of  the  special  act  incorporating  appellant,  pro- 
vides: * 

"Premium  notes  may  be  received  from  the  insured 
which  shall  be  paid  at  such  time  or  times,  and  in  such  sum 
or  sums  as  the  directors  shall  require  for  the  payment  of 
losses  and  expenses,  and  it  shall  be  the  duty  of  the  insured 
to  deliver  such  premium  note  at  the  time  he  receives  his 
policy  from  the  company,  to  the  president  or  secretary  or 
other  person  authorized  to  receive  the  same." 

The  special  counts  do  not  aver  whether  appellee  gave 
a  premium  note  for  its  contingent  liability  or  not,  and  it 
is  insisted  that  the  counts  were  defective  in  not  making 
such  a  statement.  By  the  contract  of  insurance,  however, 
appellee,  in  accepting  its  policy,  became  a  member  of  the 
insurance  company  and  agreed  to  pay  it,  in  addition  to 
the  premium,  such  sum  or  sums,  in  no  event  to  exceed  in 
the  aggregate  three  times  the  amount  of  said  premium,  at 
such  time  or  times,  in  such  manner  and  by  such  installments 
as  the  directors  of  the  company  should  assess  and  order 
pursuant  to  its  charter  and  by-laws  and  the  laws  of  the 
State  of  Illinois;  and  by  article  10  of  the  by-laws,  which 
were  made  a  part  of  the  contract,  it  was  provided  : 

"  Whenever  the  cash  funds  of  the  company  shall  be  insuf- 
ficient for  the  payment  of  incurred  losses  and  expenses  and 
the  maintenance  of  the  insurance  reserve,  it  shall  be  deemed 
to  have  impaired  its  capital  and  *  *  *  it  shall  be  the 
duty  of  the  board  of  directors  to  collect  an  assessment  for 
the  amount  needed  to  pay  such  losses  and  expenses  and 
make  good  its  re-insurance  reserve  from  its  members 
liable  to  assessment  therefor  in  proportion  to  their  several 
liabilities." 

We  are  of  opinion  that  the  assessment  made  by  the  court 
was  authorized  by  the  contract  and  that  the  absence  of  an 
averment  as  to  the  giving  of  a  premium  note  was  immaterial. 

Section  25  of  the  general  incorporation  act  provides  for 
bringing  suits  in  equity  against  all  persons  who  are  stock- 
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holders  of  a  corporation  by  joining  the  corporation  in  the 
suit  for  the  purpose  of  closing  up  its  business  and  appoint- 
ing a  receiver  therefor.  We  think  it  must  be  considered  as 
settled,  however,  that  said  section  does  not  apply  to  insur- 
ance companies,  as  section  one  of  said  act  expressly  pro- 
vides that  corporations  may  not  be  formed  under  it  for 
insurance  purposes.  It  was  therefore  not  necessary  to  make 
all  the  members  of  the  insurance  company  parties  to  the 
suit  in  which  the  receiver  was  appointed  and  assessment 
made. 

The  assessment  in  question  was  made  to  cover  not  only 
the  indebtedness  of  the  insurance  company  but  also  the 
expenses  of  administration  of  the  estate  of  said  company 
by  the  receiver.  By  the  act  incorporating  the  company, 
the  directors  were  authorized  to  levy  assessments  for  the 
payment  of  losses  and  expenses,  and  by  the  by-laws,  which 
were  made  a  part  of  the  contract  of  insurance,  the  directors 
were  given  the  same  power.  If  the  directors  had  made  the 
assessment  in  question  the  expense  of  spreading  and  col- 
lecting it  would  have  properly  been  included.  The  directors 
did  not  perform  this  duty  and  a  court  of  equity,  through 
its  receiver,  was  compelled  to  do  it  for  them.  In  such  case 
the  court  exercises  at  its  discretion  the  powers  of  the  board 
of  directors  of  the  company.  Rand-McNally  Co.  v.  Mutual 
Fire  Ins.  Co.,  58  III.  App.  528. 

As  the  court  stood  in  the  place  of  the  board  of  directors 
in  making  and  collecting  the  assessment,  the  reasonable 
expense  attending  the  same,  which  is  the  only  administra- 
tion shown  by  the  declaration,  must  therefore  necessarily 
come  out  of  the  contingent  liability  of  the  members.  The 
objection  that  the  special  counts  were  defective  because  it 
did  not  appear  therefrom  that  the  amount  of  the  member- 
ship liability  equaled  the  gross  sum  upon  which  the  assess- 
ment was  based,  or  that  the  liability  of  each  policy  holder 
was  duly  found  and  determined  by  the  court,  can  not  be 
sustained.  It  does,  in  fact,  appear  from  the  special  counts 
of  the  declaration  that  by  the  decree  of  the  Superior  Court 
of  Cook  County  it  was  found  that  the  membership  liability 
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was  $86,666.84  and  that  the  amount  necessary  to  be  assessed 
against  the  same  was  $72,000.  It  further  appears  there- 
from that  the  assessments  made  by  the  master  in  chancery 
against  the  several  members  was  ratified  by  the  court  and 
that  the  amount  of  the  liability  of  appellee  upon  each  of 
its  said  policies  was  fully  ascertained  and  determined  by 
said  court. 

We  conclude  that  each  of  the  special  counts  stated  a  good 
cause  of  action  and  that  the  court  below  erred  in  sustaining 
the  demuprer.  The  judgment  is  accordingly  reversed  and 
the  cause  remanded. 


Consolidated  Fire-works  Co.  t.  Frederick  Eoelil. 

8l 
-^-1        1.    Contribution— ^mong  Tart  Fccwpr*. —There  is  no  right  of  con- 
tribution among  joint  tort  feasors,  and  a  defendant  found  guilty  in  an 
action  of  tort  can  not  complain  because  others  are  joined  with  him  ag 
defendants,  nor  because  they  are  found  not  guilty. 

2.  Manufacturers— W^/ien  Liable  as  Dealers, — ^A  manufacturer  of 
goods  for  sale,  who  also  sells  goods  bought  by  him  of  others,  is,  as  to 
goods  so  bought  and  sold  by  him,  liable  only  as  a  dealer  and  not  as  a 
manufacturer. 

8.  Neoligknck— I*ta6i7i<l/  Where  a  Master  Loans  His  Servant  to  do 
Work  for  Another  Under  the  Latter' s  Control— It  A  loans  his  employe 
to  B  to  do  work  for  B,  under  the  latter's  direction  and  control,  the  em- 
ploye is  for  the  time  being  the  servant  of  B,  and  A  is  not  liable  for  the 
servant's  negligence  while  so  assisting  B;  but  this  i*ule  does  not  apply  if 
A  has  contracted  to  do  the  work  for  a  consideration  to  be  paid  by  B, 
and  the  servant  of  A  does  the  work  without  the  control  or  direction 
of  B. 

4.  S AMK— 0/  a  Dealer  in  Fire-works  Who  Sends  His  Men  to  Display  the 
Same. — Where  a  company  dealing  in  fire- works  sold  fire- works  for  a  pub- 
lic display  at  a  Fourth  of  July  celebration,  and  agreed,  as  part  of  the  con- 
sideration for  the  price  paid,  to  send  men  at  their  own  expense  to  fire  off 
the  fire-works,  and  did  send  men  to  do  that  work,  and  paid  for  their 
services  and  expenses,  and  said  men  conducted  and  controlled  the  dis- 
charge of  the  fire- works  without  interference  or  directions  from  any  one, 
said  men  were  the  servants  of  the  fire- works  company,  and  the  latter 
is  liable  for  their  negligence  in  discharging  the  fire-works. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Ck>urt  of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
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siding.    Heard  in  this  court  at  the  April  term,  1900.    Affirmed.    Opin- 
ion filed  October  11, 1000. 

Wbart  &  Weart,  attorneys  for  appellant;  K.  S.  Thomp^ 
SON,  of  counsel. 

H.  M.  Kelly  and  Lincoln  &  Stead,  attorneys  for  appel- 
lee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Frederick  Koehl,  a  boy  between  fourteen  and  fifteen 
years  old,  was  injured  by  an  explosion  of  fire-works  at  a 
Fourth  of  July  celebration  at  La  Salle  in  1895,  and  brought 
this  suit  against  the  city  of  La  Salle  and  a  committee  of 
fifteen  persons  who  had  charge  of  the  celebration,  claiming 
damages  for  said  injury.  At  the  next  term,  by  amendment, 
he  made  the  Consolidated  Fire- works  Company  of  America 
a  co-defendant.  The  declaration  was  amended  several 
times,  and  the  general  issue  was  pleaded.  -  At  the  close  of 
plaintiif  s  evidence  he  dismissed  the  suit  as  to  the  city  of 
La  Salle.  On  motion  of  the  committee  the  court  excluded 
the  evidence  as  to  them,  but  denied  such  a  motion  by  the 
fire-works  company.  At  the  close  of  all  the  evidence  the 
fire-works  company  moved  to  exclude  the  evidence  and  to 
instruct  the  jury  to  find  said  defendant  not  guilty.  This 
was  denied.  At  the  close  of  the  arguments  the  court  in- 
structed the  jury  to  find  the  committee  not  guilty,  and 
instructed  as  to  the  law  of  the  case  as  between  the  plaintiff 
and  the  fire-works  company.  The  jury  found  the  commit- 
tee not  guilty,  and  found  the  fire-works  company  guilty, 
and  assessed  plaintifi^'s  damages  at  $4,000.  Upon  that  ver- 
dict plaintiff  had  judgment,  and  the  fire-works  company 
appeals. 

The  committee  purchased  the  fire-works  from  appellant, 
and  the  latter  sent  two  of  its  employes.  Barber  and  Row- 
den,  to  fire  them  ofif.  ^mong  them  was  a  Japanese  shell. 
This  was  a  round  ball  containing  an  exploding  composi- 
tion.   Beneath  the  shell  was  a  cone  containing  a  lifting 
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charge  of  powder.  To  obtain  the  desired  display  the  shell 
was  to  be  placed  in  a  mortar  and  a  fuse  attached  to  the 
cone  was  to  be  lighted.  This  would  explode  the  powder, 
and  was  expected  to  lift  the  shell  into  the  air  150  or  200 
feet.  The  lighting  of  that  fuse  was  also  to  light  a  fuse 
attached  to  the  shell,  and  so  timed  as  to  explode  the  shell 
when  it  was  150  feet  above  the  ground,  producing,  as  one 
of  appellant's  men  testified,  "  a  wonderful  effect."  When 
the  fuse  of  this  particular  shell  was  lighted  the  shell  rose 
but  fifteen  or  twenty  feet,  and  then  fell  to  the  ground,  ex- 
ploding as  it  came  down,  scattering  fire  over  a  considerable 
area,  and  setting  fire  to  a  quantity  of  fire- works  located  ten 
or  fifteen  feet  from  where  the  shell  was  set  oflf.  These 
fire-works  exploded  in  various  directions.  One  person  was 
killed.  Appellee  was  sitting  in  a  doorway  near  by,  or  on 
the  ground  near  the  door,  watching  the  exhibition.  Some 
one  cried, "  Ix)ok  out,"  and  he  started  to  run  and  was  struck, 
apparently  by  a  rocket,  and  he  received  the  injuries  com- 
plained of. 

Appellant  claims  it  was  prejudiced  by  the  course  pursued 
in  joining  it  with  other  defendants,  and  in  afterward  dis- 
missing as  to  one  defendant  and  excluding  the  evidence  as 
to  the  committee,  and  that  the  jury  would  infer  the  court 
considered  appellant  guilty^  If,  after  the  court  excluded 
the  evidence  as  to  the  committee,  any  of  the  testimony  was 
incompetent  as  to  appellant,  it  should  have  moved  to  ex- 
clude those  particular  items  of  proof.  This  it  did  not  do. 
The  only  inference  to  be  drawn  from  the  rulings  complained 
of  was  that  the  court  considered  that  the  evidence,  as  to 
appellant,  ought  to  be  submitted  to  the  jury,  but  that  the 
evidence  did  not  tend  to  make  a  case  against  the  commit- 
tee. A  party  who  has  received  an  injury,  has  a  right  to 
bring  an  action  of  tort  against  all  persons  whom  he  thinks 
guilty,  and  may  dismiss  as  to  any  defendant  when  he  finds 
his  evidence  against  such  defendant  insufficient.  If  the 
proof  against  any  member  of  the  committee  should  have 
been  submitted  to  the  jury,  the  error  in  excluding  it  harmed 
only  the  plaintiflF,  and  he  has  not  assigned  error.     There  is 
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no  right  of  contribution  among  joint  tort  feasors,  and  a 
defendant  who  is  liable  can  not  be  heard  to  complain  that 
another  person  might  also  have  been  convicted.  The  orig- 
inal declaration  tends  to  show  appellee  did  not  at  first  con- 
sider appellant  liable,  but  that  did  not  bar  his  rio^ht  to 
proceed  against  appellant  when  he  discovered  facts  tending 
to  show  such  liability. 

Some  counts  of  the  declaration  sought  to  hold  appellant 
liable  because  of  the  alleged  defective  condition  of  the 
shell.  It  evidently  was  defective  in  some  respect.  Appar- 
ently there  was  not  enough  powder  in  the  cone  to  lift  the 
shell.  Appellant  was  a  manufacturer  of  fire-works,  but  not 
of  this  shell,  which  was  imported  from  Japan,  and  was  con- 
sidered superior  to  American  shells.  Appellant's  liability 
for  this  shell  was  therefore  not  that  of  a  manufacturer,  but 
of  a  mere  dealer.  (Archdale  v.  Moore,  *1 9  111.  565;  Kohl  v. 
Lindley,  39  111.  195.)  There  were  no  visible  defects  in  the 
shell.  It  had  been  on  hand  two  years,  but  appellant  had 
sold  like  shells  after  they  had  been  on  hand  eight  years, 
and  they  had  exploded  properly.  Appellant  had  used 
thousands  of  these  shells,  and  none  had  ever  proved  defect- 
ive before.  This  one  was  examined  before  it  was  sent  out, 
and  the  powder  rattled,  but  the  proofs  show  this  did  not 
indicate  a  defect,  but  only  that  the  powder  was  dry  and 
in  proper  condition  to  perform  its  office.  We  find  no  proof 
to  warrant  the  conclusion  that  appellant  was  negligent  in 
sending  out  this  shell. 

The  proof  tends  to  show  many  of  the  fire-works  when  set 
oflf  threw  sparks  on  the  ground  in  the  vicinity  where  the 
exhibition  was  given.  Appellee's  proofs  tended  to  show 
Barber  and  Rowden  opened  boxes  of  dangerous  explosives 
and  left  them  open  near  where  the  fire-works  were  being 
set  off,  and  exposed  to  the  danger  of  being  ignited  by  fall- 
ing sparks;  and  also  laid  other  fireworks  upon  the  lids  of 
boxes,  and  exposed  to  falling  sparks;  and  that  the  fire- works 
were  thus  ignited  when  the  shell  fell;  and  this  was  charged 
as  negligence  of  appellant  in  some  counts  of  the  declara- 
tion.   Appellant's  evidence  tended  to  show  the  boxes  were 
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not  open,  and  that  said  fire-works  were  not  so  exploded, 
but  that  the  shell  fell  upon  a  closed  box  of  fire-works  and 
broke  the  cover,  and  thus  ignited  and  exploded  its  contents. 
Upon  this  subject  the  preponderance  of  the  evidence  was 
clearly  with  appellee.  The  jury'was  warranted  in  fending 
that  the  fire-works  were  thus  left  open  and  exposed,  and 
that  this  was  negligence,  and  that  if  they  had  not  been  so 
left  they  would  not  have  been  fired  and  exploded  by  the 
falling  shell,  and  this  injury  would  not  have  occurred. 

The  most  difficult  question  is  whether  appellant  is  liable 
for  the  negligence  of  Barber  and  Rowden.  They  were  in 
the  employ  of  appellant,  and  it  sent  them  to  La  Salle 
and  paid  for  their  services  and  expenses.  We  recognize  the 
rule  that  if  A  loans  his  servant  to  B  to  do 'work  for  B 
under  the  latter's  direction  and  control,  he  is  for  the  time- 
being  the  servant  of  B,  and  A  is  not  liable  for  the  servant's 
negligence  while  so  assisting  B.  (Coughlan  v.  Cambridge, 
166  Mass.  268;  Sarauelian  v.  Am.  Tool  &  Machine  Co.,  168 
Mass.  12.)  Appellant  claims  that  principle  tits  the  facts  of 
this  case,  while  appellee  claims  appellant  undertook  to  dis- 
cbarge the  fire-works  as  a  part  of  that  which  by  its  contract 
it  was  to  do  for  the  money  the  committee  agreed  to  pay 
it.  Guthman,  chairman  of  the  committee,  made  the  bar- 
gain with  appellant.  There  was  correspondence  between 
the  parties,  and  also  a  personal  interview  in  Chicago. 
Guthman  testified  that  his  object  in  going  to  Chicago  was 
to  make  arrangements  to  buy  the  fire-works  and  to  secure 
men  to  fire  them  oflF;  that  at  that  interview  he  met  Voor- 
hees,  manager,  who  turned  him  over  to  Beach,  assistant 
manager  of  appellant;  that  after  a  list  of  fire-works  had 
been  selected,  Beach  "  m'ade  the  prices  on  the  fire- works, 
and  agreed  to  send  these  men  down  to  take  charge  of  the  dis- 
play and  fire  it  off."  Guthman  also  testified  that  the  con- 
tract between  himself  and  Beach  was  that  the  sum  charged 
for  the  fire-works  included  the  services  of  men  to  take 
charge  of  and  fire  off  the  show.  Beach  testified  that  after 
the  list  had  been  made  up  and  prices  stated,  Guthman  said, 
"  The  prices  we  have  from  other  parties  are  a  little  lower 
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than  yours;  in  addition  they  will  send  a  man  to  fire  the 
goods,  and  they  will  not  charge  for  his  expenses  or  his 
services.  If  you  will  donate  the  man's  services  and  pay 
his  expenses,  I  can  come  pretty  near  promising  you  the  dis- 
play. I  can  not  give  it  to  you  now.  I  would  have  to  go 
back  to  La  Salle  and  consult  with  the  committee."  Beach 
testified  he  then  asked  Voorhees  if,  in  view  of  the  order 
being  $200  or  more,  they  could  aflford  to  pay  the  man's 
expenses  to  go  there  and  fire  the  goods  for  the  committee, 
instead  of  charging  the  committee  for  these  services,  as 
they  were  in  the  habit  of  doing;  that  Voorhees  told  him 
to  go  ahead  and  do  it,  and  he  then  told  Guthman  that  appel- 
lant would  send  a  man  to  fire  the  goods  and  pay  his 
expenses,  and  Guthman  then  returned  home,  and  sent  the 
order  for  the  goods.  Voorhees  testified  he  heard  this  con- 
versation; that  after  a  list  had  been  arranged  and  prices 
named,  Guthman  said  their  prices  were  a  little  higher  than 
a  competitor,  who  had  also  offered  to  send  a  man  to  fire  the 
display  free  of  charge,  and  if  appellant  would  do  the  same 
be  would  go  home  and  see  his  committee  and  see  that 
appellant  got  the  order;  that  Beach  consulted  hinl,  and  he 
told  Beach  they  could  afford  to  do  it.  This  interview  was 
followed  by  correspondence.  On  June  25th  Guthman  wrote 
appellant,  among  other  things,  "  Don't  fail  to  send  a  man 
to  attend  to  the  fire-works,  as  per  agreement."  On  June 
30th  Guthman  wrote,  inquiring  why  the  committee  were 
charged  with  certain  mortars,  when  the  catalogue  said  they 
were  loaned,  and  concluded,  "  Please  answer  at  once  when 
your  man  will  be  here  to  take  charge  of  the  fire-works,  as 
agreed."  On  July  2d,  appellant  wrote  Guthman  in  reply 
about  the  mortars,  "  Will  give  you  credit  for  them  when 
they  are  returned.  The  man  that  comes  down  to  fire  the 
show  will  see  to  returning  them.  We  will  send  two  men 
to-morrow  night,  and  will  report  to  you  early  Thursday 
morning."  Kowden  testified,  for  appellant,  that  he  was  sent 
by  appellant  to  assist  Barber  in  shooting  a  display  at  La  Salle 
July  4,  1S95.  He  called  Barber  his  foreman.  Both  Barber 
and  Rowdon  testified  that  Kowden  fired  this  Japanese  shell 
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pursuant  to  an  order  from  Barber.  There  is  a  sharp  conflict 
between  the  evidence  offered  by  appellee  and  the  testimony 
of  Barber  as  to  who  controlled  the  discharge  of  the  fire- 
works. According  to  appellee's.proofs  Guthman  pointed  out 
to  Barber  the  locality  where  the  city  permitted  the  display 
to  be  made,  and  supplied  him  with  such  lumber  and  nails 
as  he  said  he  needed,  and  the  committee  had  no  further 
connection  with  the  firing  of  the  display,  but  the  entire 
exhibition  was  conducted  by  Barber  and  Rowden,  and  one 
or  two  boys  whom  Barber  hired,  without  interference  or 
assistance  from  the  committer.  According  to  Barber's  tes- 
timony, he  was  guided  and  controlled  in  many  particulars 
by  orders  from  Guthman.  If  the  jury  believed  the  proof 
offered  by  appellee,  they  were  warranted  in  finding  that 
appellant  contracted  to  fire  off  the  fire-works  as  a  part  of 
what  it  was  to  do  for  the  money  the  committee  agreed  to 
pay  it;  and  that  it  sent  Barber  and  Kowden  as  its  servants 
to  perform  that  part  of  its  contract,  and  that  these  men 
exercised  their  own  judgment  and  discretion  as  to  the  man- 
ner in  which  they  did  their  work.  Such  a  state  of  facts 
would  make  appellant  liable  for  their  negligence.  We  can 
not  say  the  jury  ought  to  have  believed  Barber  in  prefer- 
ence to  the  proof  for  appellee,  nor  that  another  jury 
would  do  so.  We  conclude  that  under  the  evidence  upon 
this  subject  we  are  not  warranted  in  disturbing  the  verdict. 
Appellant  does  not  argue  any  question  concerning  the 
admission  or  rejection  of  evidence,  except  the  exclusion  of 
the  evidence  as  to  the  committee  and  the  refusal  to  exclude 
the  evidence  as  to  appellant;  nor  docs  it  argue  any  question 
concerning  the  giving  or  refusal  of  instructions,  except  the 
giving  of  the  instruction  to  find  the  committee  not  guilty, 
and  the  refusal  to  give  an  instruction  to  find  appellant  not 
guilty.  Appellee  asked  no  instructions.  The  court  gave 
one  of  its  own  motion,  to  which  no  objection  is  shown  in 
argument.  The  court  gave  all  instructions  requested  by 
appellant.  While  it  is  assigned  for  error  that  the  damages 
are  excessive,  that  assignment  is  not  argued,  and  is  there- 
fore waived.    The  judgment  is  therefore  affirmed. 
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James  H.  Cox,  Adm'r,  t.  Chicago  &  N.  W.  By,  Co. 

1.  Evidence— 0/  Bdbita  of  a  Person  Killed  in  a  Railroad  CoUitnon 
in  ike  Absence  of  Eye  Witnes9es,—ln  actions  for  negligently  causing 
the  death  of  another,  where  there  are  no  eye-witnesses,  evidence  is 
admissible  as  to  the  habits  of  the  deceased,  in  order  to  supply  the  want 
of  other  proof  of  due  care  at  the  time  of  the  injury,  but  such  evidence 
is  admissible  only  as  a  matter  of  necessity  in  the  absence  of  better  proof. 

2.  ^jLiiS,— Testimony  of  Witnesses  Before  a  Coroner's  Jury,  When 
Admissible  for  the  Purpose  of  Impeachment— ^f hen  the  necessary 
foundation  is  laid  for  its  introduction,  the  evidence  of  a  witness  before 
a  coroner^s  jury  is  admissible  for  the  purpose  of  contradicting  any 
material  statement  of  such  witness  on  the  trial. 

3.  Railroads— Sfafutorj/  Signals.— The  statute  does  not  require  the 
giving  of  signals  of  the  approach  of  a  train  to  a  highway  crossing  so  hb 
to  enable  persons  to  have  absolute  notice  of  its  approach  and  avoid 
being  injured.  If  the  company  has  upon  its  engine  such  a  bell  as  the  stat- 
ute requires  and  it  is  rung  in  the  manner  required,  then  so  far  as  giving 
signals  before  its  ti*ain  reaches  a  highway  crossing  is  concerned,  it  is 
immaterial  whether  such  signals  are  heard  or  heeded  by  persons  attempt- 
ing to  cross  the  railroad  track  at  such  crossing. 

4.  Same— Sj^eed  of  Trains  in  Villages, — In  the  absence  of  an  ordi- 
nance regulating  the  speed  of  trains  through  a  village,  it  is  not  negligence 
per  se  to  run  a  train  at  the  rate  of  thirty- five  or  forty  miles  an  hour. 

5.  Coroner's  Verdict—  Where  to  be  Disregarded,— The  statute  gives 
a  coroner's  jury  no  power  to  make  a  finding  as  to  the  responsibility  of  a 
railroad  company  as  to  the  death  of  a  person  killed  in  a  collision,  and 
such  a  finding,  if  made,  is  of  no  binding  force  as  against  a  railroad  com- 
pany in  an  action  by  the  representatives  of  such  pei-son. 

Trespass  on  the  Case. — Death  from  negligent  act  Appeal  from  the 
Circuit  Court  of  McHenry  County:  the  Hon.  Charles  E.  Fuller, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term.  1900.  Affirmed. 
Opinion  filed  October  11, 1900.    Mr.  Justice  Dibell  dissenting. 

C.  P.  Barnes,  attorney  for  appellant. 

John  B.  Lyon,  attorney  for  appellee. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  conrt. 

This  was  an  action  on  the  case  brought  by  appellant  as 
administrator  of  the  estate  of  Lewis  H.  Cox,  deceased,  to 
recover  damages  for  the  death  of  the  intestate,  who  was 
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killed  by  one  of  appellee's  trains  of  cars  at  the  village  of 
Gary  in  MoHenry  county,  on  the  evening  of  September  8, 
1895.  The  accident  occurred  between  8:30  and  9  o'clock  on 
Sunday  evening.  Deceased  and  a  companion  named  Sweet, 
were  driving  in  a  covered  buggy  with  the  top  up,  and 
attempted  to  cross  the  tracks  of  appellee,  and  while  so  doing 
were  struck  by  a  passenger  train  and  both  killed. 

The  declaration  contained  four  counts.  The  first  charged 
negligence  in  failing  to  give  the  statutory  signals.  The 
second  averred  that  Main  street  in  the  village  of  Gary, 
where  deceased  was  killed,  was  the  principal  street  in  the 
village,  traveled  by  a  large  number  of  people,  and  that  it 
was  the  duty  of  appellee  to  run  its  trains  of  cars  over  said 
street  at  a  slow  rate  of  speed,  but  charged  that  at  the  time  of 
the  accident  appellee  negligently  ran  the  train  which  killed 
plaintiff's  intestate,  at  a  high  and  dangerous  rate  of  speed, 
to  wit,  at  the  rate  of  forty  miles  per  hour,  by  reason 
whereof  deceased  was  struck  and  killed. 

The  third  count  was  similar  to  the  second  but  charged  in 
addition  that  the  agents  and  employes  of  appellee  reck- 
lessly, maliciously  and  wantonly  ran  and  drove  the  engine 
and  train  at  a  high  and  dangerous  rate  of  speed  across  said 
public  street  "  and  that  by  reason  thereof  the  agents,  serv- 
ants and  employes  willfully,  maliciously,  recklessly  and 
wantonly  ran  the  said  engine  upon  and  over  the  plaintilTs 
intestate  while  he  was  crossing  said  tracks  on  said  public 
highway,  exercising  due  care  and  caution  for  his  own 
safety." 

The  fourth  count  averred  the  duty  of  appellee  to  exercise 
due  care  and  caution  to  observe  any  and  all  persons  attempt- 
ing to  cross  the  tracks,  and  charges  that  the  servants  of 
appellee  "  negligently,  willfully,  maliciously  and  wantonly 
failed  and  neglected  to  use  any  care  or  caution  to  observe 
or  see  persons  then  and  there  attempting  to  cross  the  said 
tracks  on  said  public  street,  and  by  reason  of  the  failure  of 
appellee's  agents  and  employes  to  exercise  any  care  or  cau- 
tion to  avoid  striking  persons  with  said  engine,  the  same 
was  then  and  there  willfully,  wantonly  and  recklessly  run 
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over  plaintiflfs  intestate  while  he  was  attempting  to  cross 
said  tracks  in  the  exercise  of  ordinary  care  and  caution  for 
his  own  safety." 

There  was  a  plea  of  the  general  issue  and  the  cause  was 
tried  by  a  jury,  who  returned  a  verdict  of  not  guilty,  upon 
which  the  court  entered  judgment  against  appellant,  to 
reverse  which  he  prosecutes  this  appeal. 

The  facts,  as  we  gather  them  from  the  record,  are  that  the 
village  of  Gary  is  a  small  railroad  station  on  the  line  of  appel- 
lee's railroad,  containing  about  500  inhabitants;  that  the 
railway  passes  through  the  village  in  a  northwesterly 
and  southeasterly  direction;  that  Main  street  is  the  princi- 
pal thoroughfare  in  the  village,  and  runs  in  an  easterly  and 
westerly  direction  across  the  railway  tracks  of  appellee, 
not  far  from  the  station  building,  at  which  point  there 
were  three  tracks,  consisting  of  a  central,  or  main  track, 
and  two  side  tracks,  one  easterly  and  the  other  westerly 
from  the  main  track  and  distant  therefrom  about  ten  feet 
on  each  side.  The  west  side  track  ran  near  to  the  station 
platform  and  continued  in  the  same  direction  along  appel- 
lee's right  of  way  across  Main  street.  There  was  evidence 
as  to  certain  cars  standing  upon  the  tracks  which,  in  a 
measure,  obstructed  the  view,  but  as  the  declaration  con- 
tains no  charge  of  negligence  in  this  regard,  we  need  not 
take  time  to  consider  this  evidence. 

On  the  afternoon  of  the  accident,  deceased  and  his  com- 
panion. Sweet,  who  both  lived  at  Nunda,  some  five  or  six 
miles  north  of  Carj^  drove  down  to  the  latter  place  in  a 
single  buggy,  arriving  at  Gary  between  three  and  four 
o'clock.  During  the  evening  they  attended  a  '*  christening  " 
at  the  house  of  one  Washer,  a  saloonkeeper  in  Gary,  The 
"  christening"  appears  to  have  been  a  merry  party,  at  which 
beer  flowed  freely.  At  about  half-past  eight  o'clock, 
deceased  and  his  companion  started  for  home  in  a  covered 
buggy,  with  the  top  up,  and  drove  into  Main  street  from 
the  south,  on  a  sharp  trot,  at  a  turning  about  ten  rods  from 
the  railroad  tracks,  at  about  the  time  when  the  prolonged 
whistle  of   the  engine  drawing  the  passenger  train  was 
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sounding  for  the  station.  They  proceeded  at  the  same  rate 
of  speed  until  they  reached  the  westerly  side  track,  when 
the  horse  was  so  suddenly  brought  to  a  walk,  that,  as  some 
of  the  witnesses  say,  his  feet  "  slid,"  but  he  was  immediately 
started  up  again,  and  the  buggy  just  reached  the  main  track 
when  the  engine  of  appellee's  passenger  train  collided  there- 
with, killing  deceased  and  his  companion  instantly.  Gary 
was  not  a  stopping  point  for  this  train,  which  was  due 
there  at  that  time,  at  8:40  p.  m.  The  time  at  which  it 
passed  through  the  village  on  the  evening  of  the  collision 
is  not  fixed  with  certainty  by  the  evidence,  but  it  seems  to 
have  been  slightlj'^  behind  time. 

We  think  the  evidence  fairly  shows  that  the  train  was 
running  at  a  rate  of  speed  not  exceeding  thirty-five  or  forty 
miles  an  hour.  Several  witnesses  saw  the  deceased  and  his 
companion  in  the  buggy  when  they  drove  up  to  the  west 
side  track,  where  the  horse  stopped,  and  saw  them  imme- 
diately start  forward  again,  although  no  witness  testifies  to 
seeing  them  at  the  precise  moment  of  the  collision,  which 
occurred  instantly  after  the  horse  started  forward  again. 
The  first  point  relied  upon  for  reversal  is  that  the  court 
rejected  evidence  concerning  the  habits  of  deceased  as  to 
the  exercise  of  due  care. 

The  rule  has  frequently  been  recognized  in  this  State,  in 
actions  for  negligently  causing  the  death  of  another,  that 
when  there  are  no  eye-witnesses  to  the  accident,  evidence 
may  be  received  as  to  the  habits  of  due  care  of  the  deceased, 
in  order  to  supply  the  want  of  other  proof  of  due  care  at 
the  time  of  the  injury.  (C,  R.  I.  &  P.  R.  R.  Co.  v.  Clark, 
Admx.,  lOS  111.  113;  I.  C.  R.  R.  Co.  v.  Ashline,  171  lb.  313; 
Dallemand  v.  Saalfeldt,  175  lb.  310.)  But  this  class  of 
evidence  is  an  exception  to  the  general  rule,  and  is  only 
admissible  as  a  matter  of  necessity  in  the  absence  of  better 
proof.     C,  B.  &  Q.  R.  R.  Co.  v.  Gunderson,  65  111.  App.  638. 

In  the  case  at  bar  we  fail  to  see  how  the  rejected  testi- 
mony could  have  shed  any  light  upon  the  question  whether 
or  not  deceased  was  in  the  exercise  of  due  care  at  the  time 
he  was  struck  and  killed.    So  far  as  that  issue  was  con- 
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cerned,  it  may  be  fairly  said  there  were  eye-witnesses  to 
the  accident.  True,  they  did  not  see  the  actual  collision, 
but  they  saw  all  the  circumstances  up  to  the  instant  it 
occurred,  and  from  which  the  question  of  due  care  should  be 
determined.  We  think  there  was  no  error  in  the  ruling  of 
the  court  on  this  point.  Thus  holding,  we  do  not  regard  it 
as  being  in  conflict  with  anything  contained  in  our  opinion 
in  C,  K.  I.  &  P.  Ry.  Co.  v.^Downey,  85  III  App.  175. 

The  second  point  relied  upon  by  appellee  is,  that  the  court 
erred  in  refusing  appellant's  offer  to  read  the  evidence  of 
the  witness  Chittenden,  taken  before  the  coroner's  jury,  to 
impeach  his  statements  on'the  trial. 

There  is  no  doubt  that  under  proper  circumstances,  and 
when  the  necessary  foundation  is  laid  for  its  introduction, 
the  evidence  of  a  witness  given  before  the  coroner's  jury 
may  be  introduced  for  the  purpose  of  contradicting  any 
material  statement  of  his  made  upon  the  trial.  We  think 
no  proper  foundation  was  laid  in  this  case  for  the  introduc- 
tion of  the  evidence  rejected.  The  witness  simply  identi- 
fied his  signature,  but  was  given  no  opportunity  to  examine 
the  contents  of  the  instrument  to  which  it  was  affixed, 
nor  was  there  any  competent  proof  as  to  the  authenticity 
of  the  document  as  the  report  of  evidence  taken  before  the 
coroner's  jury. 

Under  the  circumstances,  we  think  the  evidence  was 
properly  rejected.  Gardner  v.  C,  K.  I.  &  P.  Ry.  Co.,  17 
111.  App.  262. 

It  is  also  assigned  for  error  that  the  court,  in  the  second 
instruction  given  for  appellee,  told  the  jury: 

"  The  statute  requires  every  railroad  corporation  to  cause  a 
bell  of  at  least  thirty  pounds  to  be  rung,  or  a  steam  whistle  to 
be  sounded  at  the  distance  of  at  least  eighty  rods  before  a 
public  highway  is  reached  by  a  train  or  locomotive,  and  kept 
on  ringing  or  being  sounded  until  the  highway  is  reached, 
and  when  this  is  done,  the  railroad  company  has  discharged 
its  duty  imposed  by  the  statute,  whether  such  signal  is 
heard  or  not.  The  statute  does  not  require  the  giving  of 
such  signals  of  the  approach  of  a  train  so  as  to  enable  others 
absolutely  to  ascertain  its  approach  or  avoid  being  injured. 
If  the  railroad  company  has  such  a  bell  on  its  engine, 
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attached  to  the  train  as  the  statute  requires,  and  it  is  rung 
in  the  manner  required,  then,  so  far  as  giving  signals  before 
a  train  reaches  a  public  highway  crossing  is  concerned,  the 
company  is  without  blame,  whether  the  signal  so  given  is 
observed  or  heeded  or  not  by  one  attempting  to  cross  the 
railway  track  on  a  public  highway." 

It  is  contended  that  the  latter  part  of  the  instruction  is 
erroneous  in  that  it  ignores  the  duty  of  the  railroad  com- 
pany to  give  other  and  different  signals  in  case  the  circum- 
stances or  necessities  of  the  case  require  it  in  the  exercise 
of  due  care.     We  think  the  point  is  not  well  taken. 

The  grounds  of  negligence  charged  in  the  declaration 
were  a  failure  to  give  the  statutory  signals  and  running  the 
train  at  a  high  and  dangerous  rate  of  speed.  No  other  neg- 
ligence was  charged.  If  it  was  the  duty  of  appellee,  under 
the  circumstances,  to  have  given  any  other  signals,  the  duty 
should  have  been  pointed  out  and  its  omission  charged 
in  the  declaration.  The  instruction  under  consideration 
was  no  doubt  given  to  inform  the  jury  as  to  the  duty  of 
appellee  concerning  the  giving  of  the  statutory  signals  and 
to  meet  the  charges  of  the  declaration  in  that  regard. 
Taken  as  a  whole,  we  are  of  the  opinion  it  was  not  erro- 
neous. 

It  is  further  contended  that  the  court  erred  in  its  instruc- 
tions to  the  jury  concerning  the  duty  of  a  person  approach, 
ing  a  railroad  crossing  and  in  telling  them  what  such  per- 
son should  or  should  not  do  to  be  in  the  exercise  of  due 
care. 

We  think  in  this  respect  some  of  the  instructions  are 
open  to  criticism  and  should  not  have  been  given.  To  some 
extent  it  may  be  admitted  they  invade  the  province  of 
the  jury.  But  as  in  our  view  of  the  case  appellant  was 
not  entitled  to  recover  in  any  event  because  of  the  absolute 
want  of  due  care  and  reckless  conduct  of  his  intestate,  these 
instructions  could  have  done  him  no  harm.  Taken  as  a 
whole  we  think  the  evidence  so  clearly  preponderates  in 
favor  of  appellee  on  all  the  material  issues  in  the  case,  that 
the  judgment  in  its  favor  ought  not  to  be  reversed  because 
of  the  errors  in  the  instructions   referred  to.     There  was 
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nothing  whatever  in  the  evidence  to  show  that  the  servants 
of  appellee  were  guilty  of  any  wanton  or  willful  conduct. 
So  far  as  appears  the  train  was  not  being  run  at  a  higher  rate 
of  speed  than  its  usual  time  required,  and  in  the  absence  of 
a  municipal  ordinance  regulating  the  rate  of  speed  through 
a  village  or  city  it  can  not  be  said  to  be  negligence  per  se  to 
run  a  train  at  the  rate  of  thirty-five  or  forty  miles  per  hour. 
There  being,  then,  n9  evidence  to  support  the  charge  of 
willful  and  wanton  conduct  on  the  part  of  appellee's  servant 
in  running  the  train,  it  was  not  error  for  the  court  to 
instruct  the  jury  that  no  recovery  could  be  had  upon  the 
counts  of  the  declaration  charging  such  willful  and  wanton 
conduct. 

The  verdict  of  the  coroner's  jury  was  admitted  in  evidence 
which,  after  finding  that  deceased  and  his  companion  came 
to  their  death  by  being  struck  by  the  passenger  train  of 
appellee  on  the  railroad  crossing  in  Cary,  found  further,  as 
follows : 

"We  further  find  that  the  aforesaid  company  is  responsible 
for  said  deaths  on  account  of  fast  running  and  the  view  to 
the  track  being  obstructed  by  cars  and  depot." 

The  court  instructed  the  jury  to  disregard  the  latter  por- 
tion of  the  verdict  which  we  have  above  quoted,  and  this 
is  assigned  for  error.  The  statute  makes  it  the  duty  of 
a  coroner's  jury  "  to  inquire  how,  in  what  manner,  and  by 
whom  or  what,  the  said  dead  body  came  to  its  death,  and 
of  all  other  facts  of  and  concerning  the  same,  together  with 
all  material  circumstances  in  any  wise  related  to  or  con- 
nected with  the  said  death,  and  make  up  and  sign  a  verdict 
and  deliver  the  same  to  the  coroner."  (Sec.  14,  Chap.  31, 
Eev.  Stat.)  As  we  construe  this  provision  of  the  statute, 
it  gave  the  jury  no  power  to  make  the  finding  as  to  the 
responsibility  of  appellee  embodied  in  the  verdict  as  to  the 
death  of  appellant's  intestate.  Within  the  scope  of  the 
jury's  authority  their  verdict  became  a  public  document  an^ 
competent  evidence;  beyond  that  their  mere  expression  of 
opinion  as  to  the  guilt  or  responsibility  of  the  party  causing 
the  death,  it  seems  to  us  ought  not,  and  can  not,  be  of  any 
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binding  force  as  against  such  party,  when  that  question  is 
brought  to  trial  before  a  petit  jury.  We  have  not  been 
referred  to  any  case  in  which  our  Supreme  Court  have 
passed  upon  this  precise  question,  nor  have  we  been  able  to 
find  any;  but  in  C,  M.  &  St.  P.  Ky.  Co.  v.  Staff,  46  111.  App. 
499,  and  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Taylor,  lb.  506,  the 
question  was  squarely  presented,  and  it  was  held  that  such 
an  instruction  as  that  given  in  the  case  at  bar  was  proper, 
and  for  a  refusal  to, give  it  the  judgment  of  the  court  below 
in  each  case,  was  reversed.  We  concur  in  the  view  expressed 
in  the  opinions  in  those  cases,  and  hold  there  was  no  error 
in  directing  the  jury  to  disregard  that  portion  of  the  ver- 
dict of  the  coroner's  jury  finding  that  appellee  was  respon- 
sible for  the  death  of  deceased  and  his  companion.  See  also 
P.  C.  &  St.  L.  Ry.  Co.  V.  McGrath,  115  111.  172. 

This,  we  believe,  disposes  of  all  the  points  made  for 
reversal  of  sufficient  importance  to  be  considered,  and  on 
a  consideration  of  the  whole  case  we  see  no  good  reason  for 
reversing  the  judgment.  Without  discussing  the  evidence  in 
detail,  we  are  of  opinion  it  shows  such  a  reckless  disregard 
for  his  own  safety  on  the  part  of  the  deceased,  and  such  an 
entire  want  of  due  care  as  to  ^bar  a  recovery.  The  jury 
could  not  well  have  come  to  any  other  conclusion,  and  their 
verdict  was  fully  warranted  by  the  evidence.  The  judg- 
ment will  therefore  be  affirmed. 

Mr.  Justice  Dibbll  dissenting. 


Charles  Ltneoln  Smith  r.  The  People,  etc.,  for  nse  of 
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600  1.  Practice  of  Medicine— Fendor«  of  Spectacles  Not  Required  to 
he  Licensed, — One  who  causes  a  customer  to  look  at  objects  on  a  wall, 
and  therefrom  determines  what  kind  of  lens  he  needs  to  aid  his  defect- 
ive vision,  and  then  has  glasses  ground  accordingly  and  fitted  into 
frames,  and  delivers  such  spectacles  to  his  customer,  is  not  required  to 
first  take  out  a  license  from  the  State  Board  of  Health  to  practice  medi- 
cine, under  the  act  of  1899  to  regulate  the  practice  of  medicine. 
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2.  Same — Vendors  of  Spectacles  Who  Advertise.— ^ot  is  such  a  per- 
son required  to  take  out  a  license  because  he  advertises  for  those  wlio 
have  headache,  dizziness,  etc.,  to  call  upon  him,  where  the  advertise- 
ment expressly  declares  that  he  does  not  give  medical  or  surgical  treat- 
ment, and  it  is  apparent  from  the  entire  advertisement  that  all  he 
professes  to  do  is  to  fit  spectacles  to  the  eye. 

Debt,  for  a  penalty  prescribed  by  the  act  to  regulate  the  practice  of 
medicine.  Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
LssLiE  D.  PUTERBAUGH,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1900.  Reversed,  with  a  finding  of  facts.  Opinion  filed 
October  8,  1900. 

I.  C.  PiNKNET,  attorney  for  appellant. 

John  L.  Lannino  and  Whitmorb,  Barnes  &  Boulware, 
attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Charles  L.  Smith  was  sued  in  an  action  of  debt,  before  a 
justice  of  the  peace,  to  recover  the  penalties  prescribed  by 
the  act  to  regulate  the  practice  of  medicine  in  the  State  of 
Illinois,  in  force  July  1,  1890,  for  practicing  medicine  with- 
out a  license  from  the  State  Board  of  Health.  The  cause 
was  removed  to  the  Circuit  Court  by  appeal,  and  was  there 
tried  without  a  jury  and  defendant  was  convicted,  and 
judgment  was  entered  against  him  for  $100  and  costs,  and 
it  was  further  ordered  that  in  default  of  immediate  pay- 
ment of  the  fine  and  costs,  defendant  be  committed  to  jail 
for  thirty  days,  or  until  such  line  and  costs  were  paid. 
Defendant  appeals  from  that,  judgment.  We  approve  the 
rulings  of  the  Circuit  Court  upon  the  evidence,  and  con- 
clude that  for  various  reasons  the  court  ruled  properly  upon 
tlie  several  propositions  of  law  offered  by  defendant.  But 
we  are  further  of  opinion  that  the  evidence  does  not  justify 
a  conviction. 

Defendant  lived  in  Chicago,  Illinois,  and  traveled  from 
city  to  city,  fitting  spectacles  to  people  of  defective  vision. 
When  called  upon  by  a  customer  to  procure  glasses,  he 
placed  upon  the  wall  cards  containing  letters  of  various 
sizes,  and  interrogated  his  customer  as  to  the  letters  that 
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he  could  read,  and  thus  determined  what  kind  of  a  lens 
was  required  to  give  him  normal  vision.  He  then  sent 
these  measurements,  or  "  prescription,"  as  he  called  it,  to  a 
house  with  which  he  was  connected  in  Chicago,  and  had 
glasses  ground  for  his  customer  of  the  required  magnifying 
power,  and  caused  them  to  be  fitted  to  a  frame  such  as  his 
customer  ordered,  and  these  were  then  shipped  to  the  de- 
fendant, who  delivered  them  to  his  customer,  and  collected 
pay  therefor.  This  was  all  that  he  did.  This  method  of 
testing  the  eyes  and  ascertaining  what  kind  of  glasses  are 
required  to  properly  aid  defective  vision  is  common  in  all 
jewelry  and  other  stores  in  the  country  where  spectacles 
and  glasses  are  sold,  and  the  grinding  of  glasses  to  fit  the 
eye  is  purely  mechanical  and  is  common  practice.  All 
magnifying  glasses  have  been  ground.  Defendant  merely 
ascertained  the  needs  of  the  eyes  before  the  glasses  were 
ground,  and  then  had  them  ground  in  such  a  manner  as  to 
give  the  greatest  aid  to  the  defective  vision.  Those  en- 
gaged in  this  business  are  usuall}''  called  opticians,  but  de- 
fendant gave  to  his  business  the  name  of  "  Optometry." 
The  statute  in  question  provides  as  follows : 

"Sec.  7.  Any  person  shall  be  regarded  as  practicing 
medicine,  within  tne  meaning  of  this  act,  who  shall  treat 
or  profess  to  treat,  operate  on  or  prescribe  for  any  physical 
ailment,  or  any  physical  injury  to,  or  deformity  of  another." 

We  are  of  opinion  th?it  ,making  spectacles  to  tit  the  eye 
does  not  come  within  the  provisions  of  this  act;  and  coun- 
sel state  that  the  court  below  so  held.  The  proof  shows 
that  if  defendant  found  his  customer  had  any  disease  which 
should  receive  surgickl  or  medical  treatment  he  did  not 
attempt  to  administer  it,  but  sent  him  to  some^ practitioner 
of  surgery  or  medicine. 

It  will  be  noticed  that  the  statute  above  quoted  applies 
not  only  to  those  who  treat,  but  also  to  those  who  profess 
to  treat  any  physical  ailment  or  deformity.  It  is  claimed 
that  defendant  was  guilty  of  professing  to  treat  and  pre- 
scribe for  physical  ailments  and  deformities.  This  position 
is  based  upon  the  advertisements  which  defendant  caused 
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to  be  inserted  in  the  local  papers.  These  called  defendant 
"  the  famous  Chicago  eye  expert;"  they  stated  that  he  was 
highly  recommended  by  eminent  phj'^sicians  and  scientific 
men,  and  had  done  noble  and  successful  work  on  previous 
visits  to  Peoria,  and  had  given  universal  satisfaction  and 
thoroughly  proven  his  skill  for  many  years.  They  also 
contained  the  following :  "  If  you  have  blurring,  dizziness, 
neuralgia,  headaches,  gpots  before  the  eyes,  inflammation, 
granulation,  winking,  trembling  spells,  cataract,  burning 
and  smarting  of  the  eyes,  various  nervous  brain  affections, 
entailing  not  only  positive  injury  to  the  sight,  but  untold 
misery,  call  immediately."  They  further  stated  that  defend- 
ant*'does  not  give  medical  or  surgical  treatment;"  that 
defendant  during  previous  visits  to  the  city  had  fitted  hun- 
dreds of  people  with  his  celebrated  prescription  glasses,  and 
given  entire  satisfaction  to  his  numerous  patrons,  and  fitted 
and  benefited  them,  and  will  again  prove  a  boon  to  the 
community;  that  every  patient  is  enthusiastic  in  recom- 
mending his  skill,  method  and  prescription  glasses.  To 
these  advertisements  were  appended  testimonials  by  several 
citizens  of  Peoria  who  had  previously  obtained  spectacles 
from  defendant,  in  which  such  former  patrons  stated  that 
they  regarded  defendant's  method  and  prescription  glasses 
as  unsurpassed  and  of  the  highest  order;  and  one  of  them 
stated  that  his  wife  had  been  troubled  five  \'ears  with  her 
eyes,  causing  headache,  blurring,  etc.,  with  a  pain  so  severe 
as  to  completely  prostrate  her  and  affect  her  health,  and 
that  after  trying  every  remedy  with  little  or  no  success  they 
had  placed  the  case  in  charge  of  defendant,  and  she  was 
now  entirely  cured  of  her  affliction  by  his  method  and  pre- 
scription glasses.  Another  stated  that  for  six  or  seven 
years  his  eye-sight  had  been,  failing,  and  he  had  constant 
headaches  and  his  eyes  itched  and  burned  and  would  water 
at  times;  and  he  had  glasses  made  twice,  and  his  eyes 
treated,  without  benefit,  until  he  put  his  eyes  in  defend- 
ant's care,  and  by  defendant's  prescription  glasses  and 
method  his  eyes  were  now  completely  cured,  and  he  had  no 
headaches  whatever.    When  each  advertisement  is  read  in 
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its  entirety,  it  is  clear  that  all  defendant  thereby  claimed  to 
do  was  to  fit  glasses  to  the  eye.  No  doubt  it  is  true  that 
many  pains  in  the  eyes  and  head  are  caused  by  defects  in 
the  eyes,  and  may  be  relieved  by  procuring  glasses  properly 
fitted  to  the  eye.  The  proofs  show  that  defendant  did  not 
cure  any  of  these  ailments;  that  whenever  his  patrons 
ceased  using  the  glasses  defendant  had  supplied  to  them 
their  prior  troubles  returned.  We  conclude  his  advertise- 
ments were  not  calculated  to  deceive  the  public  into  believ- 
ing that  he  did  anything  else  except  properly  fit  glasses  to 
the  eye.  Suppose  defendant  had  plainly  said  in  his  adver- 
tisements, without  any  embellishments  or  self-laudation, 
that  his  business  and  his  only  business  was  to  fit  glasses 
to  the  eyes  of  his  patrons  whose  vision  was  defective, 
and  that  proper  fitting  glasses  would  relieve  many  cases  of 
headache,  dizziness,  etc.  It  would  seem  to  us  that  by  such 
an  advertisement  he  would  not  profess  to  treat  or  prescribe 
for  physical  ailments  or  deformities,  within  the  meaning  of 
the  statute.  This  was  what  the  advertisements  of  defend- 
ant really  amount  to,  though  somewhat  boastfully  expressed. 
We  are  of  opinion  that  an  optician  who  fits  glasses  to  the 
eyes  of  his  customers  is  not  required  to  tkke  out  a  license 
to  practice  medicine,  whether  he  has  his  glasses  ground  gen- 
erally for  the  trade  or  specially  for  each  customer,  and  that 
the  fact  that  he  professes  that  proper  fitting  glasses  will 
relieve  many  physical  pains  does  not  bring  him  within  the 
sUitute.  In  the  cases  cited  by  counsel,  where  parties  adver- 
tised they  did  not  give  medical  or  surgical  treatment,  that 
statement  was  untrue.  Here  the  defendant  advertised  that 
he  did  not  give  medical  or  surgical  treatment,  and  that 
statement  was  true.  The  liberty  of  the  citizen  to  practice 
the  ordinary  avocations  of  life-ought  not  to  be  unnecessarily 
abridged  under  this  statute.  If  the  contention  of  the 
prosecution  here  is  sustained  it  will  follow  that  one  who 
advertises  to  relieve  corns  and  bunions  by  his  new  method 
of  making  boots  and  shoes  to  fit  the  foot  from  his  own 
measurements,  or  to  overcome  stooping  shoulders  by  his 
new  invention  in  braces  must  take  out  a  license  to  practice 
medicine.     For  the  reason  stated  the  judgment  is  reversed. 
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Finding  of  Facte  to  be  incorporated  in  the  judgment : 
We  find  th^t  defendant  did  not  treat  or  profess  to  treat, 
operate  on  or  prescribe  for,  any  physical  ailment,  or  any 
physical  injury  to,  or  deformity  of,  another,  within  the 
meaning  of  the  act  of  the  legislature  of  the  State  of  Illi- 
nois, approved  April  24,  1899,  in  force  July  1, 1899,  entitled 
"  x\n  act  to  regulate  the  practice  of  medicine  in  the  State 
of  Illinois,  and  to  repeal  an  act  therein  named." 


Douglas  A.  Myers  t.  Equitable  Building  and  Loan 
Society. 

1.  Building  and  Loan  Associations— W?iaf  t«  Necessary  to  Entitle 
the  Secretary  to  Compensation.—'In  order  to  entitle  the  secretary  of  a 
building  association  to  compensation  for  his  services,  the  charter  must 
&X.  the  amount  of  his  compensation. 

2.  Same— W/t€re  the  Secretary's  Compensation  Can  Not  he  Fixed  by 
the  Directors. — Where,  prior  to  the  act  of  July  1,  1893,  permitting 
amendments  to  by-laws,  the  by-laws  of  a  building  association  did  not 
fix  the  compensation  of  its  secretary,  but  provided  such  compensation 
should  be  fixed  by  the  directors  and  paid  out  of  the  expense  fund,  held 
that  the  compensation  had  not  been  provided  for  in  the  charter  and  a 
contract  by  the  directors  with  the  secretary  to  pay  him  a  compensation 
was  void. 

3.  Same — Where  Not  Estopped  from  Setting  up  the  Invalidity  of  the 
Contract  Providing  for  the  Compensation  of  the  Secretary. — Where  a 
secretary  of  a  building  association  renders  services  under  a  void  contract 
to  pay  him  compensation  therefor,  the  acceptance  of  the  services  does 
not  estop  the  association  from  setting  up  the  invalidity  of  the  contract. 

Assumpsit,  for  services,  etc.— Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  ShaW,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1900.     Affirmed.     Opinion  filed  October  8, 1900. 

Dan  R.  Sheen,  attorney  for  appellant. 

WiNSLow  Evans,  attorney  for  appellee;  John  J.  Crowder, 
of  counsel. 

Mr.  JgsTicE  Dibell  delivered  the  opinion  of  the  court.. 
In  this  action  of  assumpsit  by  Douglas  A.  Myers  against 
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the  Equitable  Building  and  Loan  Society  of  Peoria,  plaint- 
iflf  dismissed  the  common  counts,  and  relied  upon/in  amended 
special  count,  to  which  the  court  below  sustained  a  special 
demurrer.  Plaintiff  elected  to  abide  by  the  amended  special 
count,  and  the  court  entered  a  judgment  in  bar  and  for 
costs  against  him,  from  which  he  prosecutes  this  appeal. 

The  amended  special  count  averred  defendant  was  a  cor- 
poration organized  in  1890  under  the  Illinois  homestead 
loan  association  act;  that  its  by-laws  provided  that  the  com- 
pensation of  its  secretary  should  be  fixed  by  the  directors 
and  paid  out  of  its  expense  fund,  and  provided  for  the 
creation  of  an  expense  fund;  that  plaintiff  was  elected 
secretary  of  the  society  and  appointed  manager  of  its 
agencies  on  May  2,  1890,  and  again  on  May  2,  1891,  and 
acted  as  such  for  said  two  terms  of  one  year  each,  under 
written  contracts  not  pleaded;  that  under  said  contracts 
he  performed  services  worth  $3,000,  "  and  bj^  the  terms  of 
said  employment  expended  for  defendant  at  its  request" 
$1,000,  whereby  plaintiff  became  entitled  to  receive  said 
sums  which  defendant,  by  said  written  contracts,  prom- 
ised to  pay  plaintiff  for  said  services  and  advances;  in 
consideration  of  which  premises  plaintiff  and  defendant 
had  an  accounting  together  of  the  sums  due  plaintiff 
for  services  and  advances,  and  therefrom  found  defend- 
ant indebted  to  plaintiff  in  the  sum  of  $2,000.  The  count 
further  averred  that  in  consideration  of  the  premises 
defendant  again  elected  plaintiff  its  secretary  on  May  2, 
1892,  and  in  consideration  of  its  said  indebtedness  to  plaint- 
iff entered  into  a  written  contract  set  out  in  full.  By  the 
terms  of  the  contract  defendant  employed  plaintiff  to  act 
as  its  secretary  for  one  year  from  that  date  and  to  perform 
the  services  required  by  its  by-laws,  and  agreed  to  pay  him 
out  of  the  expense  fund  for  his  services  as  secretarN'^  during 
the  year  and  in  liquidation  of  all  claims,  $300  monthly,  and 
one  cent  per  month  during  said  year  per  share  of  each  and 
every  one  of  the  monthly  payments  actually  made  on  every 
share  of  stock  subscribed  to  defendant  in  the  twent3''-fifth 
to  thirty-sixth  series  inclusive.    This  payment  was  to  be 
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made  monthly  in  sums  not  less  than  one  cent  per  share  per 
month  of  all  shares  in  good  standing  in  the  society,  or  as 
much  more  as  the  expense  fund  would  admit,  till  the  salary 
and  commissions  accrued  under  the  contract  were  paid;  and 
defendant  was  also  to  pay  plaintiffs  necessary  expenses 
when  necessarily  traveling  in  defendant's  interests.  The 
count  averred  that  plaintiff  discharged  the  duties  of  secre- 
tary as  required  by  the  by-laws  for  the  specified  year,  stated 
the  amount  due  plaintiff  under  said  contract,  and  that  an 
expense  fund  was  created  which  was  sufficient  to  pay  him 
all  that  was  due  him.  The  count  then  charged  that  there- 
after plaintiff  and  defendant  had  a  further  accounting 
together,  and  found  du«  from  defendant  to  plaintiff  by 
reason  of  the  premises  $3,000,  and  in  consideration  thereof 
defendant  promised  to  pay  plaintiff  said  sum,  but  though 
often  requested,  failed  to  do  so,  whereby  an  action  accrued 
to  plaintiff. 

This  case  is  closely  connected  with  that  of  James  P.  Fritze 
against  the  same  society,  which  was  before  us  in  83  111. 
App.  18.  (Fritze  v.  Equitable  B.  &  L.  Society,  186  111.  183.) 
In  that  case  Fritze,  a  director  and  vice-president,  was  on 
motion  of  the  present  plaintiff,  another  director,  made  man- 
ager of  agencies  at  about  the  same  salary  provided  for  the 
present  plaintiff  by  the  contract  here  in  suit.  Both  con- 
tracts cover  the  same  period,  from  May,  1892,  to  May,  1893, 
and  they  are  of  substantially  the  same  tenor,  except  that 
while  Myers  was  to  have  the  same  fixed  salary  as  Fritze, 
the  commissions  of  the  former  were  to  be  less.  In  the 
Fritze  case  we  expressed  the  conviction  that  the  directors 
would  be  tempted  to  make  these  favors  mutual,  and  it  now 
appears  such  was  in  fact  the  course  pursued.  Under  his 
contract  Fritze  earned,  during  the  year,  $4,789,06.  Myers' 
earnings  under  this  contract,  according  to  the  allegations 
of  the  amended  special  count,  would  be  about  $4,200.  Thus 
we  have  two  officers  of  a  homestead  loan  society  mutually 
assisting  each  other  to  salaries  of  about  $9,000  in  a  single 
year.  We  regard  this  as  contravening  the  purpose  of  the 
law  under  which  defendant  was  organized,  which  was  to 
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provide  an  inexpensive  system  by  which  members  might 
periodically  save  and  invest  small  pittances  out  of  their 
earnings,  and  accumulate  their  savings,  and  by  which  any 
member  might  receive  from  the  accumulations  suflScient 
to  enable  him  therewith  to  build  a  home,  and  mortgage  the 
home  to  secure  the  repayment  of  the  sum  so  advanced,  and 
ultimately  to  clear  the  home  by  replacing  the  sum  advanced 
out  of  future  savings.  The  only  important  difference 
between  the  two  cases  is  that  section  five  of  the  statute 
forbids  a  vice-president  receiving  con^pensation,  but  as  to 
the  secretary  it  enacts  that  "  the  secretary  only  shall  be 
entitled  to  compensation,  and  in  such  amount  as  shall  be 
provided  for  in  the  charter  of  such  association." 

Section  two  of  the  statute,  from  which  defendant  derived 
all  its  authority,  enacts  that  at  the  first  meeting  of  the  sub- 
scribers to  the  capital  stock,  called  as  soon  as  one  hundred 
or  more  shares  are  subscribed,  the  subscribers  shall  adopt  a 
charter  and  by-laws.  Section  three  requires  a  copy  of  the 
charter  and  bj^-laws,  with  the  other  proceedings  relating  to 
the  organization  of  the  association,  to  be  filed  with  the  Sec- 
retary of  State.  The  latter  is  to  issue  a  certificate  of  com- 
plete organization,  with  a  copy  of  all  papers  filed  with  him, 
which  the  association  must  cause  to  be  recorded  in  the 
recorder's  office  of  the  county  where  the  association  is 
located,  and  when  said  certificate  and  accompanying  papers 
are  so  recorded,  the  association  shall  be  deemed  to  be  fully 
organized  and  may  proceed  to  business.  Power  to  amend 
or  alter  the  by-laws  was  conferred  by  the  act  in  force  July 
1, 1893,  amending  section  three,  but  no  power  to  amend 
existed  during,  the  period  covered  by  the  contract  upon 
which  this  suit  is  brought.  It  is  not  averred  the  by-laws  of 
defendant  fixed  the  compensation  to  be  paid  the  secretary, 
but  only  that  they  established  an  expense  fund  and  pro- 
vided that  the  salary  of  the  secretary  should  be  fixed  by 
the  board  of  directors  and  paid  out  of  the  expense  fund. 
The  main  question  is  whether  these  by-laws  were  such  a 
compliance  with  the  statute  as  entitled  plaintiff  to  the  com- 
pensation fixed  by  the  directors  by  the  contract  of  May  2, 
1892. 
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Plaintiflf  contends  that  it  would  be  a  suflScient  compli- 
ance with  section  five  of  the  statute  if  the  charter  either 
provided  by  whom  the  compensation  of  the  secretary- 
should  be  fixed  or  out  of  what  funds  it  should  be  paid,  and 
that  defendant's  by-laws  complied  with  said  enactment  in 
two  ways :  first,  by  providing  that  the  compensation  of  the 
secretary  should  be  fixed  by  the  board  of  directors,  and, 
second,  by  providing  that  it  should  be  paid  out  of  the 
expense  fund.  We  think  this  position  does  not  give  full 
effect  to  the  language  and  purpose  o^  the  statute.  The 
association  provided  for  by  the  statute  receives  moneys  from 
monthly  dues,  interest  and  fines.  Certain  expenses  are 
necessarily  implied.  The  society  must  become  liable  for 
office  rent,  office  furniture,  stationery  and  clerk  hire,  and 
for  the  compensation  of  a  secretary  when  lawfully  estab- 
lished. There  is  nothing  in  the  statute  to  indicate  any 
doubt  that  all  lawful  expenses  are  chargeable  upon  and  pay- 
able out  of  the  funds  of  the  society,  no  matter  from  what 
source  derived.  We  think  it  the  unquestionable  duty  of 
the  directors  to  pay  all  lawful  expenses  out  of  any  funds  on 
hand.  While  they  may,  no  doubt,  separate  the  funds  for 
convenience  of  keeping  accounts  if  they  desire,  such  a  divi- 
sion does  not  relieve  any  part  thereof  from  liability  for  the 
payment  of  all  legitimate  expenses.  Therefore  the  by-law 
providing  that  the  secretary's  compensati6n  should  be  paid 
out  of  the  expense  fund  was  wholly  unnecessary,  and  could 
not  have  been  the  provision  relative  to  the  secretary's  com- 
pensation intended  by  section  five  of  the  statute.  Moreover 
the  corporate  powers  were  intrusted  to  the  board  of  direct- 
ors, and  therefore  if  the  statute  had  only  said  "  the  secretary 
only  shall  be  entitled  to  comj^ensation,"  the  power  of  the 
board  of  directors  to  fix  that  compensation  would  have  been 
complete.  But  the  statute  added,  "  and  in  such  amount  as 
shall  be  provided  for  in  the  charter."  It  was  not  payment 
that  was  to  be  provided  for  in  the  charter,  nor  the  fund  out 
of  which  payment  should  be  made,  nor  the  body  by  which 
the  allowance  should  be  made.  It  was  the  amount  that 
was  to  be  provided  for  in  the  charter.    The  purpose  of  sec- 
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tion  five  of  the  statute  was  to  make  the  system  inexpensive, 
and  to  guard  against  the  natural  tendency  of  the  directors 
to  provide  a  remuneration  for  each  other.  It  says  in  effect 
that  the  directors  as  such,  and  the  president,  vice-president 
and  treasurer  shall  receive  no  compensation.  It  does  author- 
ize a  compensation  for  the  secretary.  But  the  law-makers 
were  not  content  to  leave  the  fixing  of  that  compensation 
to  the  directors.  The  stockholders  adopt  the  charter,  and 
it  was  that  body  which  was  authorized  to  determine  the 
'^  amount"  which  might  be  paid  the  secretary.  Doubtless 
that  could  be  done  either  by  fixing  a  stated  monthly  or 
annual  sum,  or  by  adopting  some  flexible  method,  like  a 
commission,  or  a  certain  sum  per  month  or  year  on  each 
share  subscribed;  but  this  provision  was  to  be  made  by  the 
stockholders  and  embodied  in  the  charter,  and  remain 
unchangeable  so  long  as  the  charter  was  not  amendable, 
and  was  to  be  spread  of  record  in  the  recorder's  office  of 
the  count3^  All  parties  becoming  stockholder^  in  this 
association  thereafter  had  a  right  to  rely  upon  the  fact  that 
the  charter  had  not  fixed  the  amount  of  a  salary  for  the 
secretary,  and  that  therefore  the  secretary  must  serve  with- 
out pay,  the  same  as  the  other  officers,  unless  subsequent 
legislation  should  give  the  power  to  amend  the  charter  or 
should  authorize  the  amount  of  the  compensation  to  be 
fixed  in  some  other  manner.  They  had  a  right  to  rely 
upon  the  fact  that  neither  the  directors  nor  their  fellow- 
stockholders  could  expend  their  earnings  for  salaries  while 
the  statute  remained  unchanged. 

The  mere  fact  that  one  is  an  officer  of  a  corporation  and 
performs  the  active  duties  of  the  office,  does  not  entitle  him 
to  compensation  or  a  salary.  Even  though  the  board  of 
directors  have  power  to  provide  a  salary  for  an  office  they 
must  vote  to  establish  a  salary  for  such  office  or  its  incum- 
bent can  not  collect  a  salary.  (St.  L.,  A.  &  S.  E.  R.  Co.  v^ 
O'Hara,  177  111.  625.)  Plaintiff  must  be  held  to  have 
served  as  secretary  with  full  knowledge  of  the  law  as  it 
then  stood,  and  of  the  fact  that  the  amount  of  compensa- 
tion had  not  been  fixed  by  the  charter,  and  could  not  be 
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fixed  in  any  other  mode,  the  rule  being  that  one  dealing 
with  a  corporation  having  limited  powers  conferred  by  law 
is  chargeable  with  notice  of  the  powers  and  their  limita- 
tions, and  can  not  plead  ignorance  thereof  to  avoid  the 
defense  of  tdtra  vires.  (National  Home  Building  Associa- 
tion V.  Home  Savings  Bank,  181  111.  35.)  Under  the  char- 
ter of  this  association  we  hold  the  secretary  was  bound  to 
serve  without  pay,  equally  with  the  president,  vice-presi- 
dent and  treasurer,  and  the  other  directors.  Where  the 
charter  has  placed  the  corporation  in  such  a*  position  that 
neither  its  stockholders  nor  its  board  of  directors  have 
power  to  fix  the  amount  of  a  salary  to  be  paid  an  officer,  an 
agreement  by  the  board  to  paj'  such  officer  a  salary  is  void 
for  want  of  power  to  make  it;  and  as  such  agreement  is 
neither  within  the  powers  of  the  board  nor  of  the  stock- 
holders, there  is  no  power  to  ratify  it  by  accepting  the  serv- 
ices of  the  officer  under  such  void  contract.  In  such  case 
the  acceptance  of  the  benefits  of  the  contract  does  not  cre- 
ate an  estoppel.  (National  Home  Building  Association  v. 
Home  Savings  Bank,  supra;  Fritze  v.  Equitable  B.  &  L. 
Society,  186  111.  183.) 

It  is  suggested  that  under  the  allegations  of  the  amended 
special  count  the  moneys  advanced  by  plaintiff  for  defend- 
ant under  the  two  prior  contracts  could  be  recovered,  and 
therefore  the  demurrer  should  not  have  been  sustained. 
These  advances  are  alleged  to  have  been  in  pursuance  of 
the  provisions  of  two  prior  written  contracts,  one  executed 
in  IbOO  and  the  other  in  1891.  These  contracts  are  not  set 
out  in  the  amended  special  count,  nor  is  their  legal  purport 
and  effect  stated.  Thev  aT*e  not  pleaded.  As  they  are 
not  pleaded,  it  is  not  shown  by  averment  that  the  associa- 
tion had  legally  bound  itself  to  pay  said  advances.  It  is 
further  suggested  that  the  amended  special  count  avers  that 
after  the  period  covered  by  said  two  contracts,  and  before 
the  making  of  the  contract  of  1892  declared  upon,  plaintiff 
and  defendant  accounted  together  concerning  said  advances 
and  found  a  certain  sum  due  therefor,  and  under  that  alle- 
gation the  advances  could  be  recovered.    The  demurrer 
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was  special,  and  one  cause  assigned  was  that  it  was  duplic- 
ity to  join  in  the  same  count  an  account  stated  and  a  cause 
of  action  upon  aw^ritten  contract.  We  need  not  determine 
that  question,  for  we  are  of  opinion  the  amended  special 
count  declares  solely  upon  the  written  contract.  The  alle- 
gation of  a  previous  account  stated  is  averred  as  a  mere 
matter  of  inducement  to  the  making  of  the  written  con- 
tract declared  upon.  The  amended  special  count  did  not 
charge  that  an}^  advances  were  made  by  plaintiff  under  the 
written  contmct  declared  upon,  nor  that  there  was  any- 
thing unpaid  for  advances  thereunder.  All  it  charges  con- 
cerning the  written  contract  declared  upon  is  that  plaintiff 
performed  services  as  secretary  under  said  contract.  If 
there  were  any  advances  by  plaintiff  prior  to  the  making 
of  the  written  contract  declared  upon  in  the  amended  spe- 
cial count,  for  which  defendant  was  legally  liable,  they  could 
have  been  recovered  under  the  common  counts  originally 
filed,  and  when  plaintiff  dismissed  those  counts  he  withdrew 
from  this  suit  any  cause  of  action  he  may  have  had  therefor. 
We  are  of  opinion  the  demurrer  was  properly  sustained. 
The  judgment  is  therefore  affirmed. 


F.  E.  Cartis^  Adm'r^  y.  Albert  Hollenbeck. 

1.  Use  A.ND  OccuPATioia— Presumptions  from  the  Occupancy  of 
Lands. — The  law  is  well  settled  that  where  one  occupies  the  land  of  an- 
other, without  any  agreement,  and  where  it  is  not  shown  that  he  is  a 
trespasser,  or  the  relation  is  other  than  landlord  and  tenant,  it  will  be 
presumed  that  such  occupation  is  as  tenant;  but  there  is  no  such  impli- 
cation if  the  facts  are  explainable  in  some  other  way,  or  are  shown  to 
be  inconsistent  with  such  relation. 

2.  Life  Estatk— What  Amounts  to  a  Surrender  of  the  Estate, — 
Where  a  tenant  for  life  is  in  possession  and  an  actual  and  continued 
change  of  possession  occurs  by  mutual  consent,  such  change  amounts 
to  a  surrender  of  the  life  estate. 

Action  for  Use  and  Occnpation.— Appeal  from  the  Circuit  Court  of 
Gnindy  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1  GOO.  Affirmed.  Opinion  filed 
October  8,  1000. 
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N.  E.  C0LE8  and  W.  BL  Stead,  attorneys  for  appellant. 

C.  Reardon  and  Samuel  Eicholbon,  attorneys  for  appel- 
lee. 

Mr.  Jcstice  Crabtree  delivered  the  opinion  of  the  conrt. 

This  was  an  action  of  assumpsit,  brought  by  the  adminis* 
trator  of  the  estate  of  William  H.  Curtis,  deceased,  to 
recover  for  the  use  and  occupation  of  certain  lands  de- 
scribed in  the  bill  of  particulars.  The  declaration  was  in  the 
usual  form,  for  use  and  occupation,  and  also  the  common 
counts.  There  was  a  bill  of  particulars  in  which  the  only 
claim  made  is  for  the  use  and  occupation  of  the  lands 
therein  described.  The  defendant  filed  pleas  of  the  general 
issue,  the  statute  of  limitations,  set-off,  release,  and  accord 
and  satisfaction. 

The  cause  was  tried  by  a  jury,  and  at  the  close  of  the 
plaintiff's  evidence  the  court  sustained  the  defendant's 
motion  to  exclude  the  evidence  and  direct  a  verdict  for  the 
defendant,  which  was  done  and  a  verdict  returned  accord- 
ingly. A  motion  for  new  trial  was  overruled  and  judgment 
entered  on  the  verdict,  and  the  plaintiff  appeals  to  this 
court. 

It  appears  from  the  evidence  that  on  March  8,  1891, 
"William  H.  Curtis  and  wife,  Jane  Curtis,  deeded  to  appellee 
certain  lands,  including  the  190  acres  here  in  controversy, 
reserving  the  possession,  use,  rents  and  profits  to  the  grant- 
ors and  the  survivor  of  them  for  their  lives  and  the  life  of 
the  survivor  of  them.  Jane  Curtis  was  the  mother  of  appel- 
lee and  William  H.  Curtis  was  his  step-father.  Mrs.  Curtis 
died  either  on  the  day  of  the  execution  of  the  deed  or 
the  following  day,  William  H.  Curtis  died  September  23, 
1897.  Commencing  in  the  year  1893,  appellee  lived  on  a 
part  of  this  190  acres  and  the  intestate  lived  with  him,  but 
appellant  rented  the  other  portions  of  the  190  acres  to  third 
parties,  from  whom  he  collected  the  rents.  A  year  or  so 
afterward  appellee  removed  from  the  premises  and  rented 
all  of  the  190  acres  to  various  tenants,  some  of  them  under 
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written  lease,  and  collected  all  the  rent.  Charles  H.  Davis 
rented  the  eighty  acres  constituting  the  home  place,  and 
Mr.  Curtis  lived  with  him  as  a  member  of  the  family,  and 
for  his,  Curtis',  board  and  care,  appellee  allowed  Davis  $200 
per  year  out  of  the  rent  to  be  paid  by  the  latter.  Davis,  it 
seems,  was  a  relative  of  appellee  by  marriage.  The  evi- 
dence clearl}'^  shows  that  appellee  rented  the  lands  to  the 
various  tenants  in  his  own  name,  and  as  claiming  the  right 
so  to  do,  and  so  collected  the  rents,  and  the  evidence  also 
fairly  shows  that  Mr.  Curtis  well  knew  that  appellee  was 
so  renting  the  lands  and  collecting  the  rents,  and  it  does 
not  appear  in  any  way  that  Curtis  ever  objected  to  or  ques- 
tioned the  right  of  appellee  to  pursue  the  course  followed 
by  him  in  renting  the  lands  and  collecting  the  rents. 

Under  the  facts  and  circumstances  appearing  in  the  evi- 
dence, we  are  of  opinion  no  grounds  were  shown  for  the 
maintenance  of  this  suit  for  use  and  occupation.  The  bw 
is  well  settled  that  where  one  occupies  the  land  of  another, 
without  any  agreement,  and  where  it  is  not  shown  he  is  a 
trespasser,  or  that  the  relation  is  other  than  landlord  and 
tenant,  it  will  be  presumed  the  occupation  is  as  tenant;  but 
there  is  no  such  implication  if  the  facts  are  explainable  in 
some  other  way,  or  are  shown  to  be  inconsistent  with  such 
relation.  Here,  Curtis  was  the  owner  of  a  life  estate,  while 
appellee  owned  the  reversion  in  fee.  Curtis  had  the  right ' 
to  retain  the  possession,  use,  rents  and  profits,  if  he  saw  fit, 
but  he  had  also  the  right  to  surrender  them  to  appellee  if 
he  chose.  There  was  an  actual  change  in  the  possession  of 
the  premises  from  Curtis  to  appellee  about  the  year  1893, 
and  that  was  continued  to  the  death  of  Curtis. 

All  the  circumstances  appearing  in  the  evidence  tend  to 
show  that  this  was  by  mutual  consent,  because  Curtis  never 
objected  to  or  questioned  it.  An  actual  and  continued 
change  of  possession  by  mutual  consent  of  the  parties 
amounts  to  a  surrender  of  the  life  estate.  (Taylor's  Land- 
lord and  Tenant,  Sec.  515.  See,  also,  Dills  v.  Stobie,  81  111. 
202.) 

The  facts  that  Curtis  never  claimed  or  demanded  rent 
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from  appellee,  but  accepted  a  provision  made  for  his  sup- 
port and  paid  by  appellee,  and  that  Curtis  acquiesced  in 
appellee's  collection  and  retention  of  the  rents,  are  very  far 
from  establishing  the  relation  of  landlord  and  tenant,  nor 
do  the}^  show  that  within  the  contemplation  and  intention 
of  the  parties  appellee  was  to  be  liable  to  Curtis  for  the 
rents  collected  or  for  the  use  and  occupation  of  the 
premises.  The  facts,  on  the  contrary,  tend  to  show  that  the 
parties  were  actins:  under  some  very  different  arrangement 
from  that  contemplated  at  the  time  the  deed  was  made  with 
the  reservation  specified.  It  seems  to  us  the  legitimate 
inference  to  be  drawn  is  that  Curtis  had  surrendered  the 
life  term  and  that  appellee  had  agreed  to  support  him  in 
consideration  thereof.  .  Having  made  a  gift  of  the  fee  in 
the  land  to  appellee  in  the  first  place,  reserving  for  the  sup- 
port of  himself  and  wife  the  right  to  the  rents  and  profits 
thereof,  and  the  conditions  having  changed  in  consequence 
of  the  wife's  death,  whereby  the  expenses  of  support  must 
have  been  largely  reduced,  it  is  not  unreasonable,  in  view 
of  all  the  evidence,  to  infer  that  he  also  surrendered  his 
right  to  the  rents  and  profits  reserved  in  the  deed.  There 
were  other  lands  included  in  the  deed,  the  life  term  in  which 
does  not  appear  to  have  been  surrendered.  It  is  probable 
that  the  rents  for  those  lands,  added  to  the  $200  allowed  by 
appellee  for'  the  support  and  care  of  Curtis,  furnished  the 
latter  all  he  thought  he  needed  for  his  support  and  main- 
tenance, otherwise  he  would  no  doubt  have  made  some 
objection  to  the  collection  and  retention  by  appellee  of  the 
rents  for  the  190  acres. 

The  claim  of  plaintiff  below  was,  by  the  bill  of  particu- 
lars, based  entirely  upon  an  alleged  right  to  recover  for  use 
and  cxjcupation,  and  in  our  opinion  this  claim  was  not  sus- 
tained by  the  proofs.  If  upon  any  other  ground  a  right  of 
recovery  was  claimed,  it  should  have  been  declared  for  and 
proven;  but  this  was  not  done;  and  we  think  the  court  was 
justified  in  directing  a  verdict  for  the  defendant  and 
rendering  judgment  accordingly.  The  judgment  will  be 
affirmed. 
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110     «470| 

1.  Pleadino— Jn  Actions  of  TrespcuB  De  Bonis  Asportatis-— Pleas 
Amcunting  to  the  Oenercd  Issuc-^A.  plea,  in  an  action  of  trespass  de 
bonis  asportatis,  which  alleges  that  the  plaintiff  did  not  own  and  was 
not  in  possession  of  the  property,  etc.,  is  to  be  regarded  as  amounting 
only  to  the  general  issue;  for  under  the  general  issue  it  is  incumbent 
upon  the  plaintiff  to  prove  that  he  was  in  poesesaion  of  the  property  at 
the  time  the  trespass  was  committed. 

2.  Fraud— Measure  of  Proof— An  instruction  stating  that  fraud 
must  be  proved  by  clear  and  convincing  evidence  is  not  a  correct  state- 
ment of  the  law.  In  civil  cases  a  party  alleging  fraud  is  only  required 
to  prove  it  by  a  preponderance  of  the  evidence. 

3.  iNSTEUcnONS— TV^/ien  a  Party  is  Estopped  to  Complain.— Where 
a  party  aaks  and  has  given  on  his  part  an  instruction  upon  a  particular 
subject,  he  is  not  in  a  position  to  complain  of  an  instruction  upon  the 
same  subject  given  for  his  adversary. 

Trespass,  de  bonis  asportatis.  Appeal  from  the  Circuit  Court  of 
Boone  County;  the  Hon.  Charles  E.  Fuller,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1900.  Reversed  and  remanded. 
Opinion  filed  October  8,  1900. 

William  L.  Pierce  and  E.  K.  Welsh,  attorneys  for  appel- 
lant. 

Robert  W.  Wright,  attorney  for  appellee. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  conrt. 

This  was  an  action  of  trespass  de  bonis  asportatis^  brought 
by  appellee  against  appellant,  to  recover  damages  for  seiz- 
ing and  carrying  away  by  appellant,  certain  goods  of  appel- 
lee, and  converting  and  disposing  of  the  same  to  his  own 
use.  The  declaration  was  in  the  nsual  form  in  such  cases. 
The  defendant  filed  a  plea  of  the  general  issue,  and  also  a 
special  plea,  alleging  thai  at  the  time  of  the  supposed  tres- 
pass the  goods  and  chattels  mentioned  in  the  declaration 
were  not  the  property  of  the  plaintiff  and  that  the  plaintiff 
at  such  time  had  no  right,  title,  claim  or  demand  in  and  to 
or  against  the  same  or  any  part  thereof,  and  had  no  pos- 
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session  or  right  of  possession  thereof;  and  that  at  the  said 
time  when,  etc.,  the  said  goods  and  chattels  and  every. part 
thereof  were  the  goods  and  chattels  of  one  L.  H.  Friedman 
and  not  of  the  said  Jacob  S.  Edelstein.  The  plaintiff  re- 
plied to  this  plea  averring  property  in  himself  and  denying 
that  the  property  was  in  L.  H.  Friedman.  Upon  the  issues 
thus  formed  the  case  was  submitted  to  a  jury  for  trial  and 
a  verdict  returned  in  favor  of  plaintiff  for  $345,  upon  which 
the  court  rendered  judgment  after  overruling  a  motion  for 
new  trial.     The  defendant  prosecutes  this  appeal. 

Although  such  a  course  would  seem  to  have  been  wholly 
unwarranted  by  the  pleadings,  yet  the  parties  by  their  evi- 
dence and  instructions  appear  to  have  tried  the  case  upon  the 
theory  that  the  question  of  fraud  was  involved  in  the  transac- 
tions, whereby  the  title  to  the  goods  passed  out  of  Friedman 
into  appellee,  and  as  though  appellant  seized  thegoodsas  sher- 
iffjUnder  an  execution  against  Friedman.  All  that  was  put 
in  issue  by  the  pleadings  was,  whether  the  trespass  was  com- 
mitted, and  whether  at  the  time  appellee  was  the  owner  or  in 
possession  of  the  goods.  If  plaintiff  was  neither  the  owner 
nor  in  possession  of  the  property  when  appellant  seized  it 
he  could  not  maintain  the  action.  It  would  be  none  of  his 
business  what  the  defendant  did  to  the  pro)>erty  of  another. 
Hence  the  plea  presented  a  complete  defense  to  the  declara- 
tion without  the  allegation  that  Friedman  was  the  owner 
of  the  property,  which  we  regard  as  mere  surplusage.  On 
the  other  hand,  there  was  no  claim  in  the  pleadings  that 
appellant  was  sheriff,  nor  did  he  by  any  plea,  attempt  to 
justif}'  the  seizure  of  the  property  under  any  execution 
against  Friedman  or  any  one  else.  The  only  material  part 
of  his  plea  was  that  the  plaintiff  did  not  ow.n  and  was  not 
in  possession  of  the  property.  This  we  regard  as  amount- 
ing only  to  the  general  issue,  for  under  that  issue  before  the 
plaintiff  can  recover,  as  we  have  already  seen,  it  is  incumbent 
upon  him  to  prove  that  he  was  the  owner  or  in  possession 
of  the  property  at  the  time  the  trespass  was  committed. 
We  do  not  regard  the  question  of  fraud  as  having  been 
properly  raised  by  the  pleadings,  and  it  is  difficult  to  per- 
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ceive  on  what  ground  tbe  sheriff  could  question  the  trans- 
actions between  Friedman  and  appellee  without  a  proper 
plea  setting  up  his  execution  and  justifying  thereunder. 

Both  parties  seem  to  have  treated  the  question  of  fraud 
as  being  involved  and  the  principal  issue  in  the  case,  and 
this  being  so,  the  instructions  on  that  subject  should  have 
been  accurately  and  correctly  given.  The  fourth  instruction 
given  for  the  plaintiff  is  as  follows: 

'^You  are  instructed  that  fraud  will  not  be  presumed; 
that  it  must  be  proved  like  any  other  fact  and  it  must  be 
proved  by  clear  and  convincing  evidence,  and  the  burden 
of  proof  is  upon  the  party  alleging  the  fraud." 

This  is  not  a  correct  statement  of  the  law.  In  civil  cases 
the  party  alleging  fraud  is  only  required  to  prove  it  by  a 
preponderance  of  the  evidence.  Keed  v.  Noxon,  48  111. 
323;  Carter  v.  Gunnels  et  al.,  67  111.  270. 

Expressions  are  sometimes  found  in  the  opinions  of  courts 
(as  in  Schroeder  v.  Walsh,  120  111.  403,  cited  by  counsel  for 
appellee),  to  the  effect  that  fraud  must  be  proven  by  clear 
and  satisfactory  evidence,  but  these  remarks  are  merely 
made  in  argument,  and  it  has  never  been  held  proper  so  to 
instruct  the  jury.  We  think  the  fourth  instruction  was 
erroneous. 

The  fifth  instruction  given  for  the  plaintiff,  told  the  jury 
that  unless  they  believed  from  the  evidence  the  defendant 
was  sheriff  of  Boone  county  at  the  time  he  levied  and  took 
the  goods,  they  must  find  for  the  plaintiff  for  at  least  nominal 
damages,  whether  he  was  the  real  owner  of  the  goods  or 
not;  this  was  incorrect  under  the  pleadings  in  this  case,  but 
as  both  parties  gave  instructions  bearing  on  that  subj(?ct, 
appellant  is  not  in  a  position  now  to  take  advantage  of  the 
error. 

As  the  cause  must  be  tried  again,  we  forbear  expressing 
any  opinion  upon  the  merits  of  the  case  or  commenting  on 
the  facts,  but  for  the  errors  indicated  the  judgment  will  be 
reversed  and  the  cause  remanded,  with  leave  to  the  parties 
to  further  plead  if  they  desire  so  to  do. 

Reversed  and  remanded. 
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Jacob  Glos  Y.  James  W.  McEee. 

1.  Appeaia— Where  No  Question  is  Presented  by  the  Becord  Which 
Can  he  Rerieioed. — Where,  in  a  caae  tried  by  a  jury,  the  bill  of  excep- 
tions does  not  state  who  offered  the  instructions,  and  contains  no  excep- 
tions to  tJie  action  of  the  court  upon  them,  and  no  motion  for  a  new 
trial,  nor  action  of  the  court  thereon,  nor  exception  thereto,  and  no 
exception  to  the  judgment,  no  question  growing  out  of  the  trial  is  pre- 
sented for  review. 

Appeal  from  the  Circuit  Court  of  DuPage  County;  Hon.  George  W. 
Brown,  Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1900. 
Affirmed.     Opinion  filed  October  8,  1900. 


J.  F.  Snydeb,  attorney  for  appellant. 


S.  L.  Rathje  and  JBotsford,  Wayne  &  Botsford,  attor- 
neys for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

In  1897  James  W.  McK*»e  was  county  treasurer  and  ex 
<j//?c2ocounty  collector  of  Du  Page  county.  At  a  tax  sale 
held  by  him  on  June  16,  1897,  he  sold  a  certain  lot  in  Elm- 
hurst  to  Jacob  Glos  for  an  unpaid  installment  of  each  of  two 
sjiecial  assessments,  and  issued  to  him  certificates  of  said 
purchase.  Within  three  years  thereafter  Glos  brou^^ht  this 
suit  against  McKee  before  a  justice  of  the  peace,  claiming 
that  on  the  day  before  said  sale  he  had  paid  said  s))ecial 
assessments  to  McKee;  that  he  had  demanded  double  the 
purchase  money  from  McKee,  and  that  the  latter  had  neg- 
lected and  refused  to  pay  him.  He  sought  to  recover  the 
penalty  provided  by  section  268  of  the  revenue  act.  On  a 
trial  of  the  cause  in  the  Circuit  Court  before  a  jury,  on  an 
appeal  from  the  justice,  a  verdict  was  returned  for  defend- 
ant, and  a  judgment  was  rendered  against  plaintiff  thereon, 
from  which  he  appeals  to  this  court. 

The  main  question  in  dispute  is  one  of  fact.  Plaintiff 
claims  he  paid  the  special  assessments  the  day  before  the 
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sale  in  support  of  a  purchase  of  said  lot  by  him  at  a  tax 
sale  in  1896.  Defendant  claims  plaintiff,  the  second  day 
before  the  sale,  expressed  himself  in  doubt  whether  he  would 
pay  these  special  assessments;  that  the  day  before  the  sale 
he  said  he  had  concluded  to  pay  them,  and  directed  receipts 
to  be  made  out  for  him,  and  they  were  made  out  and 
handed  to  him,  and  payment  noted  on  the  delinquent  list, 
and  the  fact  of  payment  by  plaintiff  noted  on  the  county 
clerk's  records  in  the  same  room,  but  that  plain titf  did  not 
in  fact  make  payment;  that  the  morning  of  the  sale,  but 
before  the  sale  was  opened,  plaintiff  notified  defendant 
he  had  concluded  not  to  pay,  and  directed  cancellation  of 
the  memoranda  of  payment  on  the  delinquent  list,  and  that 
the  same  were  so  canceled  pursuant  to  his  direction,  and 
that  a  notation  was  made  in  pencil  that  the  lot  was  to  be 
sold  to  plaintiff,  but  that  in  the  hurry  and  confusion  of  tax- 
sale  day  defendant  and  his  assistants  forgot  to  take  back 
the  receipts  issued  to  plaintiff  the  day  before.  The  owner 
of  the  property  afterward  redeemed  in  the  county  clerk's 
office,  and  the  record  there  not  having  been  changed,  he  paid 
what  the  record  showed  plaintiff  had  paid  upon  said  special 
assessments,  with  the  proper  penalty,  and  plaintiff  after- 
ward received  that  sum  from  the  county  clerk.  Plaintiff 
was  a  dealer  in  tax  titles,  and  paid  defendant  several  thou- 
sand dollars  that  summer  for  purchases  at  tax  sales  and  for 
taxes  on  real  estate  purchased  by  plaintiff  at  previous  tax 
sales.  Plaintiff  claims  the  ev^idence  that  he  did  pay  these 
special  assessments  on  the  lot  in  Elmhurst  so  greatly  pre- 
ponderates in  his  favor  that  the  judgment  should  not  stand, 
and  also  that  the  court  erred  in  rulings  against  him  u})on 
the  evidence  and  instructions. 

The  bill  of  exceptions  contains  the  evidence.  Then  fol- 
low certain  legal  propositions,  with  the  word  "  given  "  or 
"  refused"  upon  the  margin  of  each,  and  then  the  certifi- 
cate of  the  trial  judge  to  the  bill  of  exceptions.  There  is  no 
statement  that  either  plaintiff  or  defendant  offered  these 
propositions.  No  exception  is  preserved  to  any  action  of 
the  court  upon  them.    No  motion  for  a  new  trial  is  con- 
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tained  in  the  bill  of  exceptions,  nor  the  ruling  of  the  court 
thereon,  nor  any  exception  thereto.  In  causes  tried  by  a 
jury  the  bill  of  exceptions  must  show  a  motion  for  a  new- 
trial,  that  it  was  overruled  and  an  exception  taken  to  that 
ruling,  before  an  Appellate  Court  can  consider  any  ques- 
tion raised  by  such  motion  and  exception.  (James  v.  Dex- 
ter, 113  111.  654;  Graham  v.  People,  115  111.  566;  East  St. 
Louis  Electric  Ry.  Co.  v.  Cauley,  148  111.  490.)  We  are  not 
called  upon  to  determine  whether,  without  a  motion  for  a 
new  trial,  an  exception  to  the  judgment  would  preserve  for 
our  consideration  exceptions  taken  to  rulings  upon  the 
admission  of  evidence,  for  no  exception  to  the  judgment 
appears  in  this  bill  of  exceptions.  The  judgment  is  affirmed. 


Patsy  Doner  y.  The  People. 

1.  "Practice— Leading  Questions,  When  to  he  -4ZZoM?ed.— Leading 
questions  should  not  be  put  in  chief  to  elicit  the  material  facts,  unless 
required  by  the  evasions  of  the  witness,  or  his  manifest  unwillingness 
to  testify. 

2.  WiTSESSES—When  Courts  May  Limit  the  Number.— In  a  matter 
collateral  to  the  issue,  such  as  the  impeachment  of  a  witness,  the  court 
may  limit  the  number  of  witnesses,  exercising  a  reasonable  discretion. 

8.  Impeachment— 0/  Witnesses— Proper  Form  of  Questions.— It  is 
error  to  permit  an  impeaching  or  supporting  witness  to  state  whether 
lie  would  believe  the  party  under  oath,  as  this  omits  the  question  of 
general  reputation,  to  which  such  testimony  must  be  confined.  If  the 
witness  has  stated  he  knows  the  general  reputation  of  the  party  for 
truth,  and  that  it  it  is  good  or  bad,  he  may  then  be  asked,  **  Judging 
by  that  reputation,  would  you  believe  him  under  oath?*' 

4.  Indictment.— I/ZcgraZ  Sales  of  Intoxicating  Liquors— Limit  of  Vie 
Proof. — On  the  trial  of  one  indicted  for  selling  liquor  without  a  license, 
the  proof  of  sales  should  be  confined  to  a  period  prior  to  the  return  of 
the  indictment. 

Indictment,  for  illegal  sales  of  intoxicating  liquor.  Error  to  the 
Circuit  Ck)urt  of  Ogle  County;  the  Hon.  John  S.  Baume,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1900.  Reversed  and 
remanded.    Opinion  filed  October  8,  1900. 

Francis  Bacon,  attorney  for  plaintiff  in  error. 
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Solon  W.  Cbowell,  State's  Attorney,  for  defendant  in 
error. 

Mr.  Justice  Dibkll  delivered  the  opinion  of  the  court. 

An  indictment  was  returned  in  the  court  below  against 
Patsy  Doner,  containing  twenty-four  counts,  charging  him 
with  violations  of  the  dram-shop  act.  Defendant  pleaded 
former  acquittal  and  not  guilty,  and  upon  a  jury  trial  was 
convicted  under  twelve  of  the  counts,  specified  by  number. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
interposed  and  denied,  and  defendant  was  sentenced  to  fine 
and  imprisonment  under  each  of  said  counts  whereof  he 
stood  convicted.  He  has  sued  out  this  writ  of  error  to 
reverse  the  judgment. 

1.  The  proof  that  liquor  was  sold  to  certain  witnesses, 
and  that  such  liquor  was  whisky  or  lager  beer,  or  was 
intoxicating,  was  in  several  cases  obtained  by  leading  ques- 
tions unnecessarily  put  by  the  prosecuting  attorney  to  the 
witnesses  for  the  people,  and  objections  to  such  questions 
were  erroneously  overruled.  Cases  may  arise  where  the 
evasions  of  a  witness,  or  his  manifest  unwillingness  to  tes- 
tify, justify  leading  questions  in  chief,  but  such  was  not  the 
case  with  most  of  the  questions  to  which  we  here  refer. 

2.  Woodville  and  Fisher  were  the  main  witnesses  by 
whom  the  people  sought  to  prove  sales  of  intoxicating 
liquors.  Defendants  introduced  evidence  tending  to  impeach 
them  by  proving  that  their  general  reputation  for  truth 
and  veracity  was  bad  in  the  community  where  they  lived. 
After  seven  witnesses  had  so  testified  as  to  Woodville,  and  a 
like  number  as  to  Fisher,  and  several  witnesses  had  failed 
to  show  knowledge  of  such  general  reputation,  the  court 
refused  to  permit  further  proof  by  defendant  on  that  sub- 
ject, and  defendant  excepted.  Defendant  argues  he  should 
not  have  been  thus  restricted.  The  rule  laid  down  in  the 
cases  reviewed  by  us  in  Traders  Ins.  Co.  v.  Catlin,  71  111. 
App.  569,  is  that,  in  a  matter  collateral  to  the  issue,  such  as 
the  impeachment  of  a  witness,  the  court  maj'  limit  the 
number  of  witnesses,  exercising  a  reasonable  discretion  in 
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SO  doing.  As  Woodville  and  Fisher  were  the  most  impor- 
tant witnesses  for  the  people,  we  would  be  better  satisfied 
if  less  restriction  had  been  put  upon  the  number  of  impeach- 
ing witnesses,  but  we  are  not  prepared  to  say  the  action  of 
the  court  was  an  abuse  of  discretion. 

3.  The  people  called  witnesses  in  support  of  the  general 
reputation  of  Fisher  and  Woodville.  The  State's  attorney 
asked  several  of  them  whether  they  would  believe  Fisher 
under  oath,  and  the  court  overruled  objections  to  such 
questions,  and  the  witnesses  answered  that  they  would. 
Impeaching  and  supporting  testimony  should  be  confined 
to  general  reputation.  After  the  witness  has  stated  that 
he  knows  the  general  reputation  for  truth  and  veracity  of 
the  person  sought  to  be  impeached  or  supported  among  his 
neighbors,  and  has  stated  that  that  reputation  is  good  or  bad, 
the  further  admissible  question  is,  "from  that  reputation" 
or  "judging  by  that  reputation,  would  you  believe  him 
under  oath?"  Masseyv.  Farmers  Kat.  Bank,  104  111.  327; 
Laclede  Bank  v.  Keeler,  109  111.  385.  The  question  thus 
put  is  still  based  upon  reputation.  But  here  the  matter  of 
reputation  was  elinainated,  and  the  question  Was  based  upon 
the  state  of  mind  of  the  sustaining  witness,  and  he  was 
asked  simply,  "  Would  you  believe  him  under  oath?"  The 
objections  to  such  questions  should  have  been  sustained. 
The  abstract  tends  to  show  defendant  asked  similar  ques- 
tions of  his  impeaching  witnesses,  but  the  record  shows  his 
questions  on  the  subject  were  properly  framed. 

4.  Objections  were  overruled  to  numerous  questions  put 
by  the  State's  attorney  which  called  for  proof  of  sales  up  to 
the  day  of  the  trial,  thus  permitting  proof  of  sales  after  the 
return  of  the  indictment.  This  was  error.  The  proof 
should  have  been  restricted  to  a  period  prior  to  the  finding 
of  the  indictment.  It  may  be  there  was  proof  of  twelve 
sales  distinctly  shown  to  have  been  made  before  the  in- 
dictment was  found,  but  other  witnesses  did  not  give  the 
dates,  and  the  sales  they  testified  to  may  have  been  after 
the  indictment  was  found,  and  we  can  not  determine  upon 
whose  testimony  the  verdict  was  rendered,  especially  in 
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view  of  the  testimony  tending  to  impeach  two  of  the  peo- 
ple's witnesses. 

5.  We  think  it  unnecessary  to  comment  upon  the  in- 
structions further  than  to  say  that,  so  far  as  defendant's 
refused  instructions  were  proper  they  were  embodied  in 
those  given,  and  that  instructions  as  to  lack  of  credibility 
should  not  be  aimed  at  a  particular  witness  by  name. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial* 


James  Kemp  y.  Lonlse  Merrill  et  al. 

1.  AocouNT— 7%6  Form  of  Action  Rarely  Uaed.— While  the  action  of 
account  is  rarely  used  for  the  reason  that  there  are  other  forms  of  action 
better  adapted  to  give  the  relief  sought,  yet  it  is  fully  recognized  by  our 
courts. 

2.  Same— ^^  Common  Law  and  Under  the  Statute, — At  common  law 
the  action  of  account  lies  against  bailiffs  and  receivers,  but  the  statute 
of  tbis  State  has  extended  the  right  of  action,  enlarged  the  jurisdiction 
of  the  courts  and  increased  the  powers  of  the  auditors. 

8.  PLEADING! — In  Actionsof  Account — A  declaration  in  an  action  of 
account  which  does  not  allege  that  a  request  for  an  accounting  was 
made  of  the  defendants,  and  that  they  failed  or  refused  to  make  the  same, 
is  bad  on  demurrer. 

Action  of  Account.— Appecd  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  John  Small,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1900.  Reversed  and  remanded.  Opinion  filed  Octo- 
ber 11, 1900. 

M.  H.  Scott  and  Paddock  &  Cooper,  attorneys  for 
appellant. 

The  common  law  action  of  accor  nt,  although  infrequently 
used,  has  not  been  abolished  and  may  still  be  sustained. 
1  Tidd's  Practice,  Vol.  1  (Edition  of  1825). 

The  common  law  is  in  force  in  Illinois  so  far  as  the  same 
is  applicable  and  of  a  general  nature.  1  Starr  &  Curtis' 
Stats.,  Ch.  28,  Sec.  1;  Kreitz  v.  Behrensmeyer,  149  111.  502-3. 

The  action  of  account  will  lie  in  Illinois  against  defend- 
ants as  bailiffs  and  receivers,  although  said  action  is  not 
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based  on  any  of  the  relationships  enumerated  in  Sec.  2,  Ch.  2, 
Eevised  Stats.,  and  althouo^h  the  declaration  does  not  follow 
Sec.  5  of  said  chapter  in  form  or  substance.  Revised  Statutes, 
111,,  Ch.  2,  Sec.  3;  Hawley  v.  Burd,  6  111.  App.  456;  Bedell  v. 
Janney  et  al.,  4  Gilra.  193;  Garritty  v.  Hamburger  Co.,  35 
111.  App.  309;  136  111.  499. 

T.  F.  Donovan,  T.  W.  Shields  and  H.  K.  Wheeler,  at- 
torneys for  appellees. 

The  common  law  action  of  account  is  obsolete.  Bracken 
V.  Kennedy,  3  Scam.  562;  1  Ency.  Pld.  &  Prac,  84;  3  Black- 
stonfe's  Com.  162;  3  Keeve's  History  of  English  Law  (Fin- 
lanson's  Ed.),  54,  note;  1  Shinn  Pld.  &  Pract.,  121,  Sec.  99. 

A  demand  to  account  is  necessary.  Chadwick  v.  Dival, 
12  Verm.  501;  K.  S.,  Sec.  5,  Chap.  2,  Starr  &  Curtis. 

If  the  bailee  of  goods  waste  them  or  refuse  to  deliver 
them  no  action  of  account  lies,*  but  an  action  of  detinue  or 
trover  and  conversion. 

A  bailiff  can  not  be  charged  as  receiver,  1  Bacon's  Abr., 
19. 

A  declaration  in  account  charging  the  defendants  as 
bailiffs  must  describe  the  goods  of  which  they  had  the  care 
and  management.  McMurray  v.  Rawson,  3  Hill  (N.  Y.),  59; 
Coke  Litt.  172  a. 

The  only  parties  who  can  maintain  the  action  are  those 
who  come  within  the  description  of  the  statute.  R.  S., 
Starr  &  Curtis,  Chap.  2,  Sec.  2;  1  Shinn's  Practice,  Sec.  100. 

The  action  of  account  was  revived  and  enlarged  in  Eng- 
land by  4th  of  Anne.    1  Tidd's  Prac.  1. 

The  uncertainty  of  the  demand  and  inability  to  ascertain 
what  is  due  the  plaintiff  is  th^  basis  of  the  action.  5 
Taunt.  431. 

Me.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  account  brought  by  appellant 
against  appellees. 

The  declaration  contains  two  counts.    In  the  first,  appel- 
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lant  asked  an  accounting  for  the  time  appellees  were  bailiflFs 
for  him  "  of  fifty  promissory  notes,  made  by  divers  payors 
for  value  received,  and  payable  to  the  order  of  the  plaintiff, 
to  collect  and  make  profit  thereof  for  the  plaintiff  and 
thereof  to  render  him  a  reasonable  account,  when  thej^  the 
defendants,  should  be  thereto  requested."  In  the  second, 
appellant  asked  an  accounting  from  appellees  as  receivers  of 
certain  sums  of  money  specified,  from  certain  individuals 
named,  also  various  other  sums  not  specified,  from  said  per- 
sons, also  various  other  sums  not  specified,  from  other  per- 
sons not  named.  A  general  and  special  demurrer  was  filed. 
For  special  cause  of  demurrer  appellees  charged  that  it  was 
not  averred  in  said  declaration  or  either  count  thereof,  that 
the  suit  was  brought  by  and  against  persons  holding  the 
relationship  to  each  other  named  in  chapter  2,  section  2, 
Revised  Statutes,  and  that  the  declaration  did  not  contain  in 
form  or  in  substance  the  averments  required  by  section  5  of 
said  chapter.  The  demurrer  was  sustained  and  judgment 
rendered  against  appellant  for  costs,  from  which  he  appeals. 

The  contention  of  appellees  that  the  common  law  action 
of  account  is  obsolete  in  this  State  can  not  be  sustained. 
While  this  action  is  rarely  used,  for  the  reason  that  there 
are  other  forms  of  action  better  adapted,  as  a  general  rule, 
to  give  the  relief  sought,  yet  it  is  fully  recognized  by  our 
courts.  The  statutes  of  the  State  upon  this  subject  do  not 
abolish  the  common  la\v  action  of  account  but  are  supple- 
mental to  it.  In  Garrity  v.  Hamburger  Co.,  136  111.  499,  it 
is  said :  "  The  statutes  of  this  State  in  regard  to  actions  of 
account  have  extended  the  right  of  action,  enlarged  the 
jurisdiction  of  the  courts  and  increased  the  powers  of  audit- 
ors." At  common  law  the  action  would  lie  against  bailiffs 
and  receivers.  1st  Ency.  of  PI.  &  Pr.,  84;  Freeman's  111. 
Forms  PI.  &  Pr.,  Sec.  463-477;  Puterbaugh's  PI.  &  Pr.,  6th 
Ed.,  277. 

The  first  count,  however,  is  bad,  because,  while  it  alleges  a 
duty  on  the  part  of  appellees  to  render  appellant  a  reason- 
able account  when  they  should  be  requested  to  do  so,  yet 
there  is  no  allegation  that  any  request  for  an  accounting 
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was  made  of  them  or  that  they  failed  or  refused  to  make 
the  same.  The  second  count  does  not  state  a  cause  of  action 
existing  between  persons  holding  the  relations  to  each  other 
named  in  section  2  of  the  statute  above  referred  to,  but  that 
action  does  not  specify  all  cases  in  which  the  action  maybe 
brought.     Section  3  of  said  statute  provides : 

"  "When  any  person  is  or  shall  be  liable  to  account,  as 
guardian,  bailiff  or  receiver,  or  otherwise,  to  another,  and 
will  not  give  an  account  willingly,  the  party  to  whom  such 
an  account  ought  to  be  made  may  bring  his  or  her  action 
of  account,"  etc. 

The  two  sections  are  separate  and  distinct  parts  of  the 
same  act  and  in  their  respective  provisions  do  not  appear  to 
depend  on,  be  limited  by  or  conflict  with  each  other.  We 
are  therefore  of  opinion  that  the  action  of  account  may 
properly  be  brought  either  at  common  law  or  under  the 
statute  against  a  bailiff  or  a  receiver  who  fails  to  account. 
It  is  no  objection  to  the  declaration  that  it  is  not  in  the 
form  prescribed  by  section  5  of  the  act  for  the  reason  that 
such  form  is,  by  the  section  itself,  expressly  confined  to  dec- 
larations in  actions  on  book  accounts,  while  the  declara- 
tion in  question  does  not  profess  to  be  upon  a  book  account. 

Appellee  asserts  that  uncertainty  of  the  demand  and 
inability  to  ascertain  what  is  due  the  plaintiff  is  the  basis  of 
the  action,  and  that  the  second  count  is  bad  because  it  speci- 
fies the  different  amounts  claimed  to  be  due.  Even  if  it  be 
conceded  that  appellee  states  the  law  on  this  question  cor- 
rectly, yet  the  objection  is  not  well  taken  for  the  reason 
that  some  of  the  amounts  claimed  are  left  uncertain  and 
the  persons  from  whom  they  were  received  not  named. 

We  are  of  opinion  that  the  Circuit  Court  erred  in  sustain- 
ing the  demurrer  to  the  second  count,  and  the  judgment  of 
the  court  below  is  accordingly  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded, 

Toi.X0n4 
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Clereland^  C,  C,  &  St.  L.  R.  R.  Co.  v.  Charles  Chinsky. 

1.  Pleading— Defect*  Cured  by  the  Verdict^A  declaration  which 
states  a  cause  of  action  in  a  defective  manner  must,  after  the  verdict, 
be  held  sufficient. 

2.  Verdicts— TTTicre  it  is  Error  to  Direct,— When  there  is  evidence 
sufficient  on  the  issues  involved,  to  go  to  the  jury,  it  is  manifest  error  in 
the  court  to  withdraw  it  from  their  consideration  and  arbitrarily  direct 
a  verdict. 

3.  Evidence— Of  the  Surroundinga  at  Railroad  Accidentfi.—ln  an 
action  for  personal  injuries  sustained  at  a  railroad  crossing  it  is  proper 
to  allow  proofs  that  there  were  no  gates  at  the  crossing  for  the  purix)se 
of  showing  the  physical  condition  and  surroundings  of  the  place  where 
the  accident  occurred. 

4.  Negugence  and  Ordinary  CARE—Questions  of  J^bc*.— Whether 
the  servants  of  a  railroad  company  are  guilty  of  negligence  in  the  man- 
agement of  an  engine  and  whether  the  person  injured  was  at  the  time  in 
the  exercise  of  due  care  for  his  own  safety,  are  questions  of  fact  for  the 
jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Ck>urt  of  Kankakee  County;  the  Hon.  Dorrance  Dibeijl,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  1900.  Affirmed.  Opinion 
filed  October  11.  1900. 

T.  P.  BoNFiELD  and  W.  K.  Hunter,  attorneys  for  appellant. 


Harrison  Loring  and  Hiram  L.  Eichabdson,  attorneys 
for  appellee. 

Mr.  Justice  Ceabtbee  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant, to  recover  damages  for  injuries  sustained  by  him  in 
being  struck  by  one  of  appellant's  switch  engines,  on  Sun- 
day evening,  December  18,  1898,  while  he  was  attempting 
to  cross  over  its  tracks  where  they  intersect  Greenwood 
avenue,  in  the  city  of  Kankakee. 

The  declaration  contained  four  counts,  and  the  negligence 
charged  therein  is  in  substance,  that  at  the  crossing  in  ques- 
tion appellant  had  allowed  one  of  its  engines  to  remain 
across  the  sidewalk  upon  which  appellee  was  walking  south, 
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SO  that  he  had  to  go  around  said  engine,  and  while  continu- 
ing his  journey  southward  over  other  tracks,  appellant 
carelessly  and  neglio^ently  ran  another  engine  upon  appel- 
lee, breaking  his  leg;  that  no  bell  was  rung  or  whistle 
sounded  on  said  engine  while  approaching  said  crossing; 
that  cars  stood  on  the  sidewalk  near  the  crossing,  which 
prevented  appellee  from  seeing  the  approaching  engine; 
that  steam  and  smoke  on  said  crossing  obscured  his  vision; 
that,  for  a  long  time  before  and  just  up  to  the  time  when 
appellee  was  injured,  appellant  had  maintained  a  flagman 
at  said  crossing  for  the  purpose  of  warning  persons  about 
to  cross;  that  appellee  knew  of  such  custom  and  relied 
thereon  and  supposed  the  flagman  was  there  until  he 
attempted  to  cross  the  tracks;  and  that,  at  the  time  he  was 
struck  by  the  switch  engine,  there  was  no  flagman  on  duty 
at  said  crossing. 

Appellant  filed  a  plea  of  not  guilty  and  the  cause  was 
tried  by  a  jury,  resulting  in  a  verdict  and  judgment  against 
appellant  for  $900  damages. 

One  of  the  points  assigned  for  error  is  that  the  declara- 
tion  does  not  state  a  good  cause  of  action.  We  think  after 
verdict  it  must  be  held  sufficient. 

It  is  also  assigned  for  error  that  the  court  overruled 
appellant's  motion  at  the  close  of  all  the  evidence  to  takd 
the  case  from  the  jury  and  direct  a  verdict  for  appellant. 
The  point  is  not  well  taken.  There  was  evidence,  sufficient 
to  go  to  the  jury,  and  it  would  have  been  manifest  error 
for  the  court  to  have  withdrawn  it  from  their  consideration 
and  arbitrarily  directed  a  verdict  for  appellant. 

It  is  further  assigned  for  error  that  the  court  overruled 
appellant's  motion  for  a  new  trial,  and  erred  in  render- 
ing judgment  against  appellant.  No  assignment  of  error 
questions  the  propriety  of  the  court's  rulings  upon  evi- 
dence, nor  in  the  giving  of  instructions,  unless  the  assign- 
ment as  to  overruling  the  motion  for  new  trial  covers 
these  questions.  We  think  it  was  entirely  proper  to  allow 
proof  there  were  no  gates  at  the  crossing,  for  the  purpose 
of  showing  the  physical  conditions  and  surroundings  of  the 
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place  where  the  accident  occurred,  that  the  jury  might  be 
tte  better  enabled  to  judge  of  the  due  care  of  appellee  on 
the  one  hand  and  the  alleged  negligence  of  the  appellant 
on  the  other.  (K  T.  C.  &  St.  L.  R.  R.  Co.  v.  Leubeck,  157 
111.  695;  C.  &  I.  E.  R.  Co.  v.  Lane,  130  111.  116.) 

We  think  there  was  no  error  in  the  rulings  of  the  court 
upon  the  introduction  or  rejection  of  evidence. 

The  only  serious  questions  in  the  case  are  as  to  whether 
the  evidence  warranted  a  finding  that  appellant  was  negli- 
gent in  the  management  of  the  engine  which  injured  appel- 
lee, and  whether  the  latter  was  in  the  exercise  of  due  care  for 
his  own  safety.  These  were  questions  of  fact  for  the  jury. 
Whilejt  may  be  true  the  bell  on  the  engine  was  ringing  at 
the  time  appellee  was  struck,  yetthe  evidence  of  appellant's 
own  witnesses  shows  that  it  was  not  ringing  when  the 
engine  was  cut  off  from  the  caboose  150  feet  away,  and  it 
may  well  be  that,  as  it  only  commenced  to  ring  when  it 
started  to  move  toward  appellee,  he  may  not  have  heard  it 
in  the  few  seconds  which  intervened  before  he  was  struck. 
There  was  evidence  the  engine  taking  water  was  making 
some  noise  in  the  escape  of  steam;  there  was  smoke  and 
steam  in  the  air,  and  altogether  there  was  confusion  which 
no  doubt  affected  appellee.  All  these  facts  were  before  the 
jury  and  were,  no  doubt,  considered  by  them  in  determining 
as  to  the  negligence  of  appellant  and  the  due  care  of  appel- 
lee. "We  are  not  prepared  to  say  that  the  jury  were  not 
warranted  in  finding  as  they  did. 

It  is  argued  by  counsel  for  appellant  that  appellee  w^as 
drunk  and  in  such  a  maudlin  condition  that  he  was  really 
unable  to  exercise  due  care  for  his  own  safety.  We  feel 
bound  to  say  that,  in  our  opinion,  this  contention  is  not  sus- 
tained by  the  evidence.  On  the  whole  we  see  no  sufHcient 
reason  for  disturbing  the  judgment,  and  it  will  be  affirmed. 

Mr.  Justice  Dibell,  having  presided  at  the  trial  of  this 
case  in  the  court  below,  took  no  part  in  the  decision. 
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John  E.  Tattle  y.  Fred.  C.  Hemenway. 

1.  Fraud — May  he  Proved  by  Circumstances, — Where  the  circum- 
stances surrounding  a  transaction  are  sufficient  to  brand  it  as  fraudu- 
lent, the  verdict  of  the  jury  finding  it  so  will  not  be  disturbed. 

2.  Estoppel— To  Claim  Damages  by  a  P^son  who  Mixes  his  Goods 
with  Others  Liable  to  Execution, — Where  an  officer,  with  an  execution 
against  the  former  owner  of  a  stock  of  merchandise  in  the  possession  of 
a  purchaser  who  has  come  into  such  possession  fraudulently,  and  who 
has  added  other  goods  to  the  stock  and  mingled  them  with  the  same, 
gives  such  purchaser  an  opportunity  to  separate  and  retain  such  goods 
from  the  common  stock,  which  he  fails  to  do,  and  the  officer  makes  his 
levy  upon  the  entire  stock  and  proceeds  to  sell  the  same,  such  purchaser 
will  be  estopped  from  claiming  damages  for  the  taking  of  his  goods  and 
selling  them  with  the  rest  of  the  merchandise. 

3.  Same— By  Persons  who  Mix  their  Goods  toith  Other  Merchandise. 
— ^Where  a  person  mixes  his  own  goods  with  others,  which  are  subject  to 
the  levy  of  an  execution,  it  is  his  duty  to  point  them  out  to  the  officer 
having  the  execution,  and  if  he  fails  to  do  so  he  will  be  estopped  from 
afterward  claiming  damages  from  the  officer  for  selling  them. 

Trespass,  de  bonis  asportatis.  Appeal  from  the  Circuit  Court  of 
Rock  Island  County;  the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1900.  Affirmed.  Opinion  filed 
October  8,  1900. 

Wm.  McEniry,  attorney  for  appellant 

Adair  Pleasants,  attorney  for  appellee. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

Appellee  was  sheriff  of  Rock  Island  county,  and  as  such, 
received  an  execution  against  Charles  H.  Shields  in  favor 
of  H.  B.  Claflin  &  Co.,  which  he  levied  upon  a  stock  of 
goods  in  the  possession  of  appellant,  and  of  which  the  latter 
claimed  to  be  the  owner  by  purchase  from  Mrs.  M.  Shields, 
Mrs.  M.  E.  Tuttle  and  Everett  &  Carmichael. 

Appellee  having  seized  and  taken  possession  of  the  stock, 
appellant  sued  him  in  this  action  of  trespass  for  wrongfully 
taking  the  goods. 

Appellee  pleaded  the  general  issue  and  a  special  plea 
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alleging  the  property  in  the  goods  to  be  in  Charles  H. 
Shield^  and  justifying  under  the  execution.  There  was  a 
trial  by  jury  resulting  in  a  verdict  in  favor  of  appellee  upon 
which  judgment  was  rendered  and  the  plaintijflf  appealed  to 
this  court. 

The  principal  ground  urged  for  a  reversal  is  that  the  ver- 
dict is  contrary  to  the  law  and  the  evidence  in  the  case. 

The  claim  of  H.  B.  Claflin  &  Co.  was  that  Charles  H. 
Shields  fraudulently  conveyed  the  stock  of  goods  to  Mrs. 
Shields,  Mrs.  Tuttle  and  Everett  &  Carmichael  with  the 
intent  to  hinder  and  delay  his  creditors;  that  if  appellant  pur- 
chased the  goods  of  these  alleged  fraudulent  vendees  he  did 
so  either  with  notice  of  the  fraud,  or  with  knowledge  of 
such  facts  as  would  put  a  prudent  man  upon  inquiry. 

It  appears  from  the  evidence  that  Mrs.  Shields  was  the 
mother  of  Charles  H.  Shields  and  lived  at  Danville,  Illinois. 
Mrs.  M.  E.  Tuttle  was  a  sister  of  appellant  and  mother-in-law 
of  Charles  H.  Shields.  Appellant  was  a  dry  goods  mer- 
chant in  the  city  of  Danville. 

In  May,  1897,  Charles  H.  Shields  and  C.  E.  Everett  came 
to  Rock  Island  and  leased  adjoining  stores,  opening  into 
each  other.  Shields  put  a  stock  of  dry  goods  into  his  store 
and  Everett  stocked  his  place  with  clothing  and  furnishing 
goods.  They  opened  up  business  at  the  same  time;  neither 
put  up  an  individual  sign  nor  had  his  name  over  his  own 
store,  but  the  simple  sign, "  The  Economy,"  was  placed 
over  both  stores.  In  the  following  month,  between  Satur- 
day night  and  Monday  morning.  Shields,  who  Avas  heavily 
indebted,  suddenly  disappeared,  and  Everett  at  once  claimed 
to  be  the  owner  of  the  stock  of  dry  goods,  under  a  bill  of 
sale  running  to  four  persons,  viz.,  Mrs.  Shields,  Mrs.  Tuttle, 
and  Everett  &  Carmichael.  Everett  alone  took  possession, 
none  of  the  others  appearing  in  Rock  Island  or  seeming  to 
have  any  connection  with  the  transaction  whatever.  The 
alleged  sale  appears  to  have  been  made  in  bulk,  without  any 
inventory  of  the  stock  being  taken,  or  any  other  means 
resorted  to  for  the  purpose  of  ascertaining  its  value.  The 
evidence  shows  that  Everett  immediately  proceeded  in  great 
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haste  to  sell  the  stock  at  retail,  at  from  a  third  to  a  fourth 
of  its  value,  selling  in  fact  for  almost  any  price  a  purchaser 
was  willing  to  pay. 

While  this  was  going  on  an  agent  or  traveling  man  of  H. 
B.  Claflin  &  Co.  came  upon  the  scene  and  ascertaining 
what  was  being  done,  proceeded  to  hunt  up  Charles  H. 
Shields  and  procured  from  him  a  judgment  note  for  the 
amount  due  H.  B.  Claflin  &  Co.,  upon  which  judgment  was 
entered,  being  the  same  judgment  on  which  the  execution 
was  issued  and  afterward  levied  upon  the  stock  of  goods. 
Before  the  levy  of  the  execution  appellant  claims  to  have 
purchased  the  stock  of  goods  from  Mrs.  Shields,  Mrs.  Tuttle 
and  Everett  &  Carmichael  for  $6,000,  and  he  received  from 
the  four  persons  named,  bills  of  sale  in  which  the  considera- 
tion is  named  as  $6,000.  Up  to  the  time  he  made  this 
alleged  purchase  and  received  the  bills  of  sale,  appellant 
had  not  been  to  Eock  Island,  had  never  seen  the  stock,  and 
so  far  as  the  evidence  shows  had  no  personal  knowledge  of 
it  whatever.  Nor  does  it  appear  that  any  inventory  was 
taken  or  other  means  used  by  appellant  to  ascertain  the 
value  of  the  goods. 

He  subsequently  went  to  Eock  Island  and  took  possession 
of  the  stock,  to  which  he  made  some  additions,  as  he  testi- 
fies, of  about  $800,  and  he  was  in  possession  of  the  goods 
when  the  execution  was  levied. 

We  do  not  deem  it  necessary  to  set  forth  and  discuss  in 
detail  all  the  evidence  bearing  on  the  question  of  fraud 
involved  in  the  transactions  between  the  parties.  We 
think  the  evidence  was  abundantly  sufiicient  to  warrant  the 
finding  of  the  jury  on  that  point.  In  fact  there  are  few 
cases  in  which  may  be  found  more  of  the  familiar  badges  of 
fraud  incident  to  transactions  of  this  character,  than  appear 
in  the  evidence  in  this  case.  Neither  Charles  H.  Shields, 
Mrs.  Shields,  Mrs.  Tuttle  nor  Everett  &  Carmichael  were 
produced  as  witnesses  in  the  case.  Appellant  himself  was 
sworn  as  a  witness  in  his  own  behalf,  but  did  not  testify  to 
having  paid  Mrs.  Shields,  Mrs.  Tuttle  or  Everett  &  Car- 
michael one  dollar  for  the  stock;  he  simply  planted  his  title 
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on  the  bills  of  sale  and  vouchsafed  no  other  explanation  of 
his  purchase.  Indeed,  when,  upon  cross-examination,  the 
defense  sought  to  ascertain  the  facts  and  have  him  testify 
what  he  paid  for  the  stock,  objection  was  made  in  his  behalf, 
and  the  evidence  was  excluded.  Had  the  transaction  been 
an  honest  one  it  is  not  apparent  why  appellant  was  unwill- 
ing to  have  the  facts  appear.  Without  discussing  the  ques- 
tion of  fraud  further,  we  repeat  that  in  our  opinion  the 
verdict  of  the  jury  was  fully  warranted  by  the  evidence. 

But  it  is  insisted  that  plaintiff  below  was  at  least  entitled 
to  recover  for  the  value  of  the  goods  added  to  the  stock  by 
him,  and  which  did  not  belong  to  the  original  Shields  stock. 
Those  additional  goods  had  been  mixed  and  confused  with 
the  original  stock  in  such  a  way  that  it  was  not  possible  for 
the  sheriff  to  distinguish  the  one  class  of  goods  from  the 
other.  It  appears  from  the  evidence  that  appellant  was 
informed  by  the  attorney  for  the  execution  creditors  at  the 
time  the  execution  was  levied,  that  no  claim  was  made 
against  the  new  goods,  and  that  if  he  would  send  his  attor- 
ney and  have  the  goods  identified,  they  should  be  set  aside 
and  not  sold.  No  further  demand  was  made  for  the  new 
goods,  and  appellant  did  nothing  further  to  have  them  iden- 
tified and  set  aside.  Under  the  circumstances  we  think 
appellant  can  not  now  complain  that  the  new  goods  were 
sold  with  the  remainder  of  the  stock.  He  made  no  attempt 
to  point  out  the  goods  or  have  them  set  aside.  As  found 
by  the  jury  ho  had  come  into  possession  of  the  original 
stock  fraudulently,  and  when  "he  mixed  the  new  goods 
therewith,  he  did  so  in  a  certain  sense  at  his  peril.  We 
think  his  conduct  has  been  such  as  to  estop  him  from  now 
claiming  any  damages  for  the  sale  of  the  goods.  (Beaver  v. 
Danville  Shirt  Co.,  69  111.  App.  320;  Goetz  v.  Hanchett,  40 
111.  App.  206.) 

We  are  of  opinion  that  instruction  No.  6,  given  for  the 
defendant  upon  this  point,  contained  a  correct  proposition 
of  law  and  that  there  was  no  error  in  giving  it. 

It  is  also  contended  by  counsel  for  appellant  that  the 
record  shows  no  sufficient  judgment  in  favor  of  H.  B.  Claf- 
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lin  &  Co.  against  Charles  H.  Shields,  upon  which  an  execu- 
tion could  have  rightfully  been  issued.  A  careful  exami- 
nation of  the  record  has  satisfied  us  that  this  point  is  not 
well  taken. 

The  further  claim  is  made  that  appellant  was  entitled  to 
some  damages  for  the  retention  of  the  store,  the  possession 
of  which  appellee,  as  sheriff,  took  from  appellant  and 
retained  until  the  goods  were  sold.  It  is  a  sufficient  answer 
to  this  proposition  to  say  that  no  such  damages  were  proven 
upon  the  trial.  But  as  we  understand  the  evidence  appellee 
paid  rent  for  the  premises  for  the  time  appellee  occupied 
them,  subsequent  to  the  levy,  it  being  paid  to  appellant's 
attorney;  how  much  was  paid  does  not  appear,  but  the  evi- 
dence fails  to  show  that  the  amount  was  inadequate.  Cer- 
tainly there  were  no  proofs  upon  this  point  from  which  the 
jury  could  have  made  any  definite  estimate  of  these  alleged 
damages,  if  any  such  there  were. 

On  a  consideration  of  the  whole  case  we  see  no  good 
reason  for  reversing  the  judgment,  and  it  will  therefore  be 
afiirmed. 


Tri-City  Ry.  Co.  v.  William  Killeen. 

1.  Instructions—  iVhen  to  be  Accurate,  etc, — Where  the  question  as 
to  whether  an  electric  railway  company  has  been  guilty  of  negligt^nce  is 
a  close  one  upon  the  facts,  the  instructions  from  the  court  as  to  the  law 
governing  the  case  should  be  accurate. 

2.  Ordinary  Care — No  Recovery  in  the  Ah»ence  of. — Where  it 
appears  from  the  evidence,  in  an  action  for  personal  injuries,  that  the 
person  injured  was  not  at  the  time  in  the  exercise  of  due  care  for  his 
personal  safety,  there  can  be  no  recovery. 

3.  Same— W7iai  m  Not  an  Exercise  of  Ordinary  Care.— Where  a  per- 
son about  to  engage  in  taking  down  electric  wires  is  warned  by  his 
employer  of  the  danger,  and  cautioned  to  be  careful,  but  disregards  the 
warning  and  is  injured  in  consequence,  he  can  not  be  regarded  as  being 
in  the  exercise  of  due  care  for  his  own  safety. 

Trespass  on  the  Case,  for  injuries  from  a  "live  wire."  Appeal  from 
the  Circuit  Court  of  Rock  Island  County;  the  Hon.  William  H.  Gest, 
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Judge,  presiding:.    Heard  in  this  court  at  the  April  term,  1900.    Reversed 
and  remanded.    Opinion  filed  October  11,  1900. 

Jackson  &  Hurst,  attorneys  for  appellant. 

J.  T.  Kenwobthy  and  S.  K.  Kenwobtht,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  appellee  against  appellant  for  damages 
on  account  of  injuries  alleged  to  have  been  sustained  by  him 
through  the  negligence  of  the  latter,  in  failing  to  properly 
insulate  certain  wires  used  by  it  in  the  operation  of  a  street 
railway. 

It  appeared  from  the  evidence  that  on  June  24,  1897, 
appellant  was  operating  a  street  railway  along  certain  of 
the  public  streets  of  Rock  Island,  electricity  being  the 
motive  power  used  to  propel  the  cars;  that  the  electricity 
was  applied  to  the  cars  from  trolley  wires  suspended  above 
the  tracks;  that  these  trolley  wires  were  held  in  place  by 
cross  or  span  wires  attached  by  eyebolts  to  poles  placed  in 
the  street  at  the  curb  stone.  The  trolley  wire  was  attached 
to  the  cross  wire  by  what  was  known  as  the  "  hanger." 
The  center  of  the  hanger  was  an  iron  bolt,  to  which  was 
attached  the  device  for  supporting  the  trolley  wire.  Around 
this  bolt  was  a  moulded  mica  insulator  and  on  the  outside 
of  the  insulator  was  a  cast  iron  clip  to  which  the  span  wire 
was  attached.  Along  the  street  where  the  accident  occurred 
the  Central  Union  Telephone  Company  had  its  wires 
stretched  on  its  own  poles,  about  in  line  with  the  poles  of 
appellant,  its  wires  being  from  ten  to  twenty  feet  above 
appellant's  span  wires.  Desiring  to  make  some  change  in 
its  lines,  the  telephone  company  determined  to  remove  its 
wires  along  the  street  in  question,  and  accordingly,  on  the 
day  of  the  accident,  sent  three  of  its  employes,  one  of  whom 
was  appellee,  to  do  this  work.  Two  of  these  men,  Smiley 
and  Johns,  cut  the  wires  and  threw  them  down,  while  it  was 
the  duty  of  appellee,  who  was  what  is  known  as  a  "  ground 


Second  District — April  Term,  1900.        69 

Tri-City  Ry.  Co.  v.  Kiileen. 

man,"  to  roll  up  the  wires  as  they  were  cut  down,  so  that 
they  could  be  thrown  into  a  wagon  and  taken  away.  Dur- 
ing the  progress  of  the  work  the  men  on  the  poles  let  cer- 
tain of  the  wires,  when  detached,  fall  either  upon  one  of  the 
span  wires  above  described,  or  upon  the  eyebolt  to  which 
it  was  attached.  While  the  telephone  wires  wera  still  in 
contact  with  the  eyebolt  or  span  wire,  appellee  took  hold 
of  one  of  them  to  pull  it  down,  when  he  received  a  severe 
electric  shock,  which  caused  the  injuries  complained  of. 
The  electricity  which  caused  the  shock  had  passed  from  the 
trolley  wire  onto  the  span  wire,  thence  to  the  telephone 
wire,  and  when  appellee  caught  hold  of  the  telephone  wire, 
the  circuit  was  completed  and '  the  shock  resulted.  It 
appeared  that  a  week  prior  to  the  accident  th,e  insulator  in 
question  was  tested  and  found  to  be  all  right,  but  after  the 
accident  a  hole  was  found  burned  in  the  side  of  it.  The 
bolt  in  the  center  was  also  burned  in  a  place  corresponding 
with  the  hole  in  the  insulator.  The  jury  returned  a  verdict 
in  favor  of  appellee  for  $2,500.  A  motion  for  a  new  trial 
was  overruled,  judgment  entered  upon  the  verdict  and  an 
appeal  taken  to  this  court. 

Appellant  insists  that  the  verdict  was  against  the  weight 
of  the  evidence  for  the  reason  that  it  did  not  satisfactorily 
appear  from  the  proofs  that  appellant  was  guilty  of  any 
negligence  or  that  appellee  was  at  the  time  of  the  accident, 
in  the  exercise  of  ordinary  care  for  his  own  safety.  Appel- 
lee, on  the  contrary,  insists  that  the  direct  and  proximate 
cause  of  the  injury  to  him  was  the  negligent  omission  of  the 
defendant  to  properly  insulate  its  trolley  and  span  wires. 
Evidence  was  introduced  on  the  part  of  appellant  tending 
to  show  that  the  system  of  construction  and  insulation  used 
by  it  was  a  standard,  safe  and  proper  method  and  that  the 
insulation  used  was  the  best  known;  also  that  if  there  was 
any  defect  in  the  insulation  in  question,  it  was  of  recent 
origin  and  could  not  be  detected  by  one  looking  at  it  from 
below.  On  the  other  hand  it  was  claimed  by  appellee  that 
there  were  other  systems  of  construction  and  insulation 
which  were  more  perfect  than  that  used  by  appellant  and 
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that  if  there  was  any  defect  in  the  insulator  in  question,  it 
should  have  been  detected  and  remedied  by  appellant  at 
once. 

The  question  as  to  whether  appellant  was  negligent  or 
not  was  a  close  one  upon  the  facts,  calling  for  accurate  in- 
structions from  the  court  as  to  the  law  governing  the  case. 
Instruction  number  three  offered  by  appellant  and  refused 
by  the  court  was  as  follows : 

"  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  span  wire  of  defendant's  electric 
railway  through  which  plaintiff  claims  he  received  the  elec- 
tric shock,  was  insulated  immediately  before  the  time  of 
the  alleged  injury  and  that  such  insulation  was  the  usual 
and  ordinary  plan  of  insulation  and  was  a  safe  method  of 
insulation  to  protect  the  public  from  injurj^  in  such  case 
the  insulation  of  defendant's  span  wire  was  lawful,  and  in 
that  respect  defendant  had  j)erformed  its  duty  to  the  public, 
including  the  plaintiff;  and  if,  notwithstanding  such  insula- 
tion, plaintiff  received  an  electric  shock  through  the  span 
wire  without  any  negligence  on  defendant's  part  appearing 
by  the  evidence,  the  plaintiff  can  not  recover  in  this  suit, 
and  the  verdict  must  oe  for  the  defendant." 

One  of  the  theories  of  the  defense  was  that  the  insulator 
was  intact  up  to  the  time  appellee  took  hold  of  the  tele- 
phone wire  and  that  his  action  in  so  doing  completed 
the  circuit  and  resulted  in  forcing  a  current  to  break  its 
way  through  the  insulator.  There  was  also  proof  tending 
to  show  that  the  insulation  was  the  usual  and  ordinary  plan 
of  insulation.  Under  such  circumstances  we  think  the  in- 
struction was  proper  and  should  have  been  given  and  the 
court  erred  in  refusing  it. 

It  appeared  from  the  proofs'  that  appellee  himself  was 
not  free  from  negligence  contributing  to  the  accident. 
Three  witnesses,  Huston,  the  foreman,  Johns  and  Smiley, 
all  sv/ore  that  on  the  mornmg  of  the  day  of  the  accident,  at 
the  time  appellee  and  his  companions  were  sent  to  work, 
Huston  warned  them  of  the  danger  and  told  them  to  be  care- 
ful and  not  to  let  the  wires  they  were  taking  down  come  in 
contact  with  the  electric  wire  or  they  would  get  burned; 
Smiley  also  testified  that  he  told  appellee  not  to  touch  any 
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of  the  telephone  wires  at  all  until  he  saw  that  they  were  on 
the  ground.  Appellee  denies  these  statements  but  we  find 
no  reason,  growing  out  of  the  evidence,  why  his  statement 
should  be  taken  as  against  the  testimony  of  the  three  wit- 
nesses. Notwithstanding  the  warning  received  by  him, 
Killeen  testified  that  when  he  took  hold  of  the  wire  he  saw 
it  was  hanging  on  the  span  wire  right  close  to  the  pole. 
He  did  not  come  in  contact  with  the  wire  accidentally  or  of 
necessity.  Under  such  circumstances  we  can  not  say  that 
appellee  was  at  the  time  in  the  exercise  of  due  care  for  his 
own  safety.  It  appears  from  a  clear  preponderance  of  the 
evidence  in  this  record  that  he  either  forgot  or  disregarded 
the  cautions  given  him  and  as  a  result  of  his  negligence  met 
with  the  accident  in  question. 

For  the  reasons  above  set  forth  the  judgment  of  the 
court  below  in  this  case  will  be  reversed  and  the  cause  re- 
manded for  another  trial. 


John  O'Neill  et  al.  y.  Robert  \Talsh. 

1.  Fraudulent  CoNVKYANCE—TP7ia*wAo^.— A  trust  deed  executed 
by  a  grantor,  in  good  faith,  to  secure  an  indebtedness  to  his  sisters  for 
actual  expenses  incurred  by  them  in  the  support  of  his  children  after 
the  death  of  his  wife,  can  not  be  regarded  as  a  fraudulent  conveyance. 

Bill  to  Set  Aside  a  Fraudulent  Conveyance.— Error  to  the  Cu*cuit 
Court  of  Will  County;  the  Hon.  John  Small,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1900.  Reversed  and  remanded.  Opin- 
ion filed  October  11,  1900.    Mr.  Justice  Dibell,  dissenting. 

Fbed.  Moriarty  and  Egbert  Phelps,  attorneys  for  plaint- 
iffs in  error. 

J.  W.  Downey,  attorney  for  defendant  in  error. 
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Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 
This  was  a  bill  in  equity  exhibited  by  defendant  in  error 
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against  plaintiffs  in  error,  seeking  to  have  set  aside  a  cer- 
tain trust  deed  executed  by  John  O'Neill  to  Robert  Sharf- 
enberg  for  the  benefit  of  his  sisters  and  co-defendants,  Mary 
K.  and  Margaret  L.  O'Neill  and  Annie  Moriarty. 

It  appears  that  on  January  16, 1882,  the  defendant  in 
error  recovered  a  judgment  in  the  Circuit  Court  of  Will 
County  against  said  John  O'Neill  for  $427.27  and  costs. 
An  execution  was  issued  on  that  judgment  April  2,  1884, 
and  returned  unsatisfied  June  30, 1884.  Prior  to  the  entry 
of  this  judgment  John  O'Neill's  father  died  intestate  leav- 
ing him  surviving  his  widow,  Mary  O'Neill,  and  six  chil- 
dren, being  the  plaintiffs  in  errdr  and  two  sons,  James  and 
Frank,  who  are  now  deceased,  leaving  no  issue  or  widows 
surviving  them.  When  Thomas  O'Neill,  the  father  of 
plaintiffs  in  error,  died,  he  was  the  owner  of  real  estate  con- 
sisting of  a  homestead,  being  situated  in  block  14,  East 
Joliet,  and  also  two  other  lots,  23  and  24,  in  block  32,  School 
Section  addition  to  Joliet. 

On  October  9, 1891,  John  O'Neill  executed  a  quit-claim 
deed  to  his  mother,  Mary  O'Neill,  of  his  interest  in  the 
homestead  property,  and  on  October  26,  1^91,  quit-claimed 
to  her  his  interest  in  the  other  two  lots  in  block  32.  She 
died  intestate  on  June  10,  1895,  leaving  the  four  plaintiffs 
in  error  as  her  only  heirs  at  law.  On  December  3,  1896, 
John  O'Neill  executed  the  trust  deed  in  question  to  his 
sisters  and  co-plaintiffs  in  error.  On  December  30,  1897, 
in  a  scire  facias  proceeding  instituted  by  defendant  in  error 
to  revive  the  original  judgment,  judgment  was  entered 
against  John  O'Neill  for  the  sum  of  $813.77,  and  an  execu- 
tion issued  thereon  which  was  returned  unsatisfied.  The 
bill  alleges  the  insolvency  of  John  O'Neill,  that  the  trust 
deed  is  fraudulent  as  against  defendant  in  error,  and  prays 
to  have  the  same  declared  null  and  void,  and  the  interest  of 
said  John  O'Neill  in  said  property  subjected  to  the  payment 
of  defendant  in  error's  judgment. 

The  defense,  as  disclosed  by  the  answers  of  plaintiflfs  in 
error,  is  that  there  was  no  fraud  in  the  trust  deed,  but  that 
it  was  given  in  good  faith  to  secure  the  sisters  of  John 
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O'Xeill  for  the  actual  expenses  incurred  by  them  in  the 
support  of  John's  three  children  from  the  time  of  the  death 
of  his  wife  in  1882. 

The  cause  was  referred  to  the  master  to  take  and  report 
proofs  and  his  findings  thereon.  The  master  found  in 
favor  of  defendant  in  error  and  recommended  a  decree 
accordingly.  The  cause  was  heard  on  exceptions  to  the 
master's  report  and  a  decree  entered  in  favor  of  defendant 
in  error,  setting  aside  the  trust  deed. 

It  is  insisted  by  plaintiff  in  error  that  there  is  no  compe- 
tent proof  in  the  record  of  any  judgment  upon  which  this 
proceeding  was  supposed  to  be  based,  but  the  master's 
report,  which  found  there  was  such  a  judgment,  was  not 
excepted  to  as  to  that  finding,  and  we  think,  therefore,  the 
question  can  not  now  be  raised.  But  upon  the  facts  we 
are  of  opinion  the  decree  can  not  be  sustained.  Apart  from 
the  mere  fact  that  the  conveyance  by  trust  deed  was  made, 
the  only  evidence  in  any  way  bearing  upon  the  question  of 
fraud  was  the  testimony  of  John  O'Neill  and  his  sister 
Annie.  They  both  swear  that  the  trust  deed  was  made  in 
good  faith  to  repay  the  sisters  for  the  support  of  John's 
three  children.  After  the  death  of  John's  wife  in  1882, 
his  three  children  were  taken  by  his  mother  and  the  sisters, 
the  former  keeping  the  house  and  the  latter  working  out 
for  wages  to  support  the  family. 

There  is  no  contradiction  of  this  testimony,  and  we  know 
of  no  reason  why  John  did  not  have  the  right  to  repay  the 
sisters  or  secure  their  repayment  as  he  swears  he  promised 
to  do,  for  the  services  rendered  to  him  in  the  support  of  his 
children.  At  the  time  defendant  in  error  obtained  his  orig- 
inal judgment,  John  had  his  interest  in  the  homestead  prop- 
erty which  was  worth  more  than  $1,000,  and  also  in  the 
other  two  lots.  No  reason  appears  why  defendant  in  error 
should  have  waited  fifteen  years  before  attempting  to  make 
his  judgment  out  of  John's  interest  in  the  property,  nor 
why  he  should  have  allowed  two  j^ears  to  elapse  after  the 
death  of  John's  mother,  before  reviving  the  judgment. 
This  delay,  unexplained,  we  regard  as  inexcusable. 
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Because  of  the  absence  of  evidence  to  establish  the 
alleged  fraud,  and  also  by  reason  of  the  unaccountable 
laches  of  defendant  in  error  the  decree  will  be  reversed  and 
the  cause  remanded  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded  with  directions. 

Mr.  Justice  Dibell,  dissenting. 

In  November,  1896,  John  O'Neill  was  the  owner  of  an 
undivided  interest  in  the  real  estate  described  in  the  bill  of 
complaint,  which  he  had  inherited  from  his  mother  upon 
her  death,  June  10,  1895.  He  was  defendant  in  a  Circuit 
Court  judgment  Robert  Walsh  had  recovered  against  him 
years  before,  which  had  ceased  to  be  a  lien  upon  real  estate, 
but  the  right  to  revive  which  still  existed.  In  that  month 
he  received  a  letter  from  Walsh's  attorneys  indicating  an 
intention  to  enforce  payment  of  the  judgment.  A  few  days 
later  he  executed  a  note  for  $1,500  to  his  sisters,  secured  it 
by  a  trust  deed  upon  his  interest  in  the  real  estate,  and  the 
same  was  recorded.  Walsh  revived  his  judgment,  had  exe- 
cution thereon  issued,  which  was  returned  nulla  bona,  and 
then  filed  this  bill  to  set  aside  the  trust  deed.  The  con- 
sideration set  up  for  the  note  to  O'Neill's  sisters  is  that 
his  mother  and  sisters  took  care  of  his  children  at  their 
mutual  home  after  the  death  of  his  wife  on  October  1, 1882. 
At  the  time  these  services  were  rendered  no  price  per  week, 
month  or  year  had  been  agreed  upon  which  he  should  pay 
them.  No  charge  was  made  against  him  from  time  to  time 
for  what  was  furnished  these  children.  No  account  was 
kept  of  what  was  expended  or  done  for  their  benefit.  When 
a  debtor,  upon  being  pressed  by  his  creditor,  conveys  his 
property  to  his  relatives,  it  is  not  enough  to  support  the 
conveyance  that  somewhere  in  their  past  lives  can  be  found 
favors  rendered  by  the  relatives  to  the  debtor  which  were 
of  value  to  him.  Very  seldom  is  a  deed  made  to  a  member 
of  the  family  to  defeat  a  creditor,  where  some  such  transac- 
tion can  not  be  found  in  the  past  history  of  the  family  to 
serve  as  a  consideration  for  the  conveyance.  It  seems  to 
me  that  to  sustain  such  transactions  as  a  sufficient  consid- 
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eration  is  to  furnish  a  ready  weapon  with  which  to  defeat 
creditor's  bills.  The  true  test  is  whether,  at  the  time  the 
services  or  favors  were  rendered  within  the  circle  of  the 
family  relation,  the  parties  then  intended  a  debt  to  arise  out 
of  the  transaction  which  was  to  be  enforced  and  paid  in  any 
event.  Courts  in  looking  to  see  whether  such  a  considera- 
tion is  shown,  inquire  whether  a  price  was  fixed,  or  charges 
then  were  made,  or  a  note  then  was  given,  or  any  account 
was  then  kept  of  the  various  services  and  expenditures.  If 
no  such  facts  are  found  the  conclusion  is  that  the  parties  did 
not  then  intend  tlie  creation  of  a  valid  bonajide  debt,  pay- 
ment of  which  was  to  be  made  in  any  event.  (Frank  v. 
King,  121 111.250;  Dillman  v.Nadelhoffer,lG2  111.  625;  Schu- 
berth  v.  Schillo,  177  111.  346.)  Much  of  what  was  considered 
in  making  up  the  note  from  O'Neill  to  his  sisters  was  out- 
lawed. While  none  but  the  debtor  can  avail  of  that  defense, 
yet  the  circumstance,  as  suggested  in  the  case  last  cited, 
tends  to  show  there  was  not  a  valid  existing  debt  which 
was  to  be  enforced.  It  is  true  O'Neill  testifies  he  told  his 
sisters  he  was  sorry  he  could  not  do  anything  to  help;  that 
he  would  pay  them  out  of  this  property  whenever  it  was 
sold;  that  he  would  see  they  were  compensated  for  their 
advances;  that  he  would  aim  some  time  to  make  it  all  right, 
etc.  Probably  in  every  case  where  it  is  sought  to  supjx)rt 
a  conveyance  which  has  opevsited  to  defeat  creditors  by  a 
consideration  made  up  of  services  or  favors  rendered  years 
before  because  of  the  family  relation,  vague  expressions  of 
an  intention  to  repay  or  make  it  right  can  be  found.  A 
similar  promise  was  proven  in  Dillman  v.  Nadelhoflfer, 
supra,  but  it  did  not  avail  as  ajirainst  the  creditor.  No 
doubt  O'Neill's  sisters  rendered  much  kind  and  valuable 
service  to  their  nephews  and  niece,  his  orphaned  children, 
in  their  mutual  home.  But  it  seems  clear  to  me  that  the 
parties  had  no  idea  then  of  a  present  existing  debt  there- 
for, to  be  paid  in  any  event,  and  that  the  services  were  not 
rendered  for  an  expected  compensation,  but  rather  because 
of  the  family  relation,  and  that  if  Walsh  had  not  pressed 
his  claim  the  note  and  trust  deed  would  not  have  been  given. 

YouXClI5 
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Walsh's  delay  did  no  harm  to  defendants,  and  I  regard  it 
as  immaterial,  so  long  as  he  was  not  barred  by  the  statute 
of  limitations.  Moreover,  much  of  it  is  fully  explained. 
O'Neill  at  the  time  the  judgment  was  first  recovered  had  an 
interest  in  this  real  estate  inherited  from  his  deceased  father. 
But  the  only  valuable  lot  was  then  the  homestead  of  the 
widow  and  children,  and  it  was  all  subject  to  dower.  Walsh 
did  not  wish  to  advance  what  would  be  necessary  to  sub- 
ject O'Neill's  interest  to  sale  on  execution.  Then  O'Neill 
conveyed  his  interest  to  his  mother,  and  she  mortgaged  the 
property,  and  it  was  then  beyond  Walsh's  reach,  and  it  so 
remained  till,  by  the  mother's  death,  O'Neill  again  became 
a  part  owner,  and  it  was  no  longer  subject  to  homestead,  as 
he  had  removed  to  Streator.  The  delay  from  the  death  of 
the  mother,  June  10,  1895,  till  November,  1896,  when 
Walsh  caused  O'Neill  to  be  notified,  was  but  slight.  1  am 
'of  opinion  the  decree  of  the  court  below  should  be  affirmed. 


George  P.  Wild,  James  E.  Ellwood,  Horace  M.  Stevens 
and  John  G.  Smith  v.  The  People  of  the  State  of  Illi- 
nois^ for  the  use  of  Charles  0.  Boyutou. 

1.  Limitations— Wien  the  Commencement  of  an  Action  is  Stayed, — 
Wlien  the  commencement  of  an  action  is  stayed  by  an  injunction, 
order  of  a  judge  or  court  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  is  no  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Debt,  on  an  official  bond.  Error  to  the  Circuit  CJourt  of  DeKalb 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1900.    Affirmed.    Opinion  filed  October  8, 1900. 

Charles  Kellum  and  W.  C.  Kellum,  attorneys  for  plaint- 
iflFs  in  error. 

Titos.  M.  Cliffe  and  Hopkins,  Thatcher  &  Dolph,  attor- 
neys for  defendant  in  error. 
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Mr.  PfiKsiDiNo  JusTioE  HioBBB  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  debt  upon  the  official  bond  of  Eeu- 
ben  J.  Holcomb,  as  sheriflf  of  DeKalb  county,  to  recover  a 
certain  sum  of  money  alleged  to  have  been  paid  Holcomb, 
as  such  sheriff,  for  the  redemption  of  certain  premises  there- 
tofore sold  by  the  master  in  chancery  under  a  decree  of  the 
Circuit  Court  of  said  county  against  one  W.  C.  Wilcox,  for 
which  Charles  O.  Boynton  held  the  certificate  of  purchase. 

It  was  alleged  by  the  declaration  that  on  March  18, 1878, 
Holcomb,  as  sheriff,  received  $744.45  to  redeem  said  premi- 
ses from  certain  j  udgmen t  creditors  of  said  W  ilcox;  that  Hol- 
comb at  once  proceeded  to  levy  an  execution  upon  said 
premises  and  advertise  them  for  sale;  that  thereupon  Boyn- 
ton caused  an  injunction  to  be  issued  and  served  upon  the 
sheriff  and  said  judgment  creditors,  restraining  them  from 
further  proceeding  with  the  execution  and  also  from  fur. 
ther  proceeding  with  any  attempted  redemption  of  said 
premises  from  said  master's  sale;  that  on  December  27, 1892, 
the  bill  for  injunction  was  dismissed,  and  the  injunction 
theretofore  granted  dissolved  by  a  decree  of  the  Circuit 
Court  of  Kane  County,  to  which  the  venue  of  said  cause 
had  been  changed;  that  an  appeal  was  prayed  to  the  Supreme 
Court  by  Boynton  and  an  order  entered  in  the  Circuit  Court 
holding  the  injunction  in  force  pending  the  appeal;  that  on 
June  19,  1894,  the  •  Supreme  Court  affirmed  the  decree  of 
the  Circuit  Court,  and  it  thereupon  became  the  duty  of  Hol- 
comb to  pay  to  Boynton  said  sum  of  money;  that  demand 
was  made  upon  Holcomb  for  the  payment  of  said  money 
but  that  the  same  remained  wholly  unpaid.  This  suit  was 
commenced  October  13,  1898.  To  the  declaration  defend- 
ants interposed  a  general  and  special  demurrer.  The 
special  causes  of  demurrer  in  different  ways  averred  that 
the  action  was  barred  by  the  statute  of  limitations.  The 
demurrer  was  overruled  by  the  court,  and  plaintiffs  in  error 
and  Holcomb  having  electecj  to  stand  by  the  demurrer, 
judgment  was  entered  against  them  for  $10,000  debt  to  be 
satisfied  by  the  payment  of  $930.56  and  costs.  Holcomb, 
the  sheriff,  does  not  join  in  this  writ  of  error. 
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It  is  insisted  Jjy  plaintiflfs  in  error  that  this  suit  is  barred 
for  the  reason  that  the  statute  of  limitations  began  to  run 
from  the  time  the  redemption  money  was  paid  to  Holcomb 
in  1878,  and  not  from  the  time  the  injunction  suit  was 
finally  disposed  of  by  the  Supreme  Court.  We  do  not  think 
this  contention  can  be  sustained.  Section  23,  chapter  83, 
Revised  Statutes,  provides  that  "  when  the  commencement 
of  an  action  is  stayed  by  injunction,  order  of  a  judge  or 
court,  or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  prohibition  is  not  part  of  the  time  lim- 
ited for  the  commencement  of  the  actions.''  During  the 
pendency  of  the  injunction  it  was  uncertain  whether  the 
redemption  money  would  eventually  have  to  be  paid  to 
Boynton  or  returned  to  said  judgment  creditors.  During 
the  whole  of  said  time  the  sheriff  could  have  successfully 
pleaded  the  pendency  of  the  same  to  any  suit  brought 
against  him  for  said  sum  of  money.  Boynton  had  the  right 
to  have  judicially  determined  the  questions  presented  by 
him  in  the  injunction  suit,  but  if  he  had  received  the  money 
from  the  sheriff,  he  would  have  had  to  relinquish  that  right. 
This  the  law  does  not  compel  him  to  do. 

We  are  of  opinion  that  the  demurrer  to  the  declaration 
was  properly  overruled  and  the  judgment  of  the  court  below 
is  therefore  afBirmed. 


City  of  Joliet  y.  Abbie  C.  Schroeder. 

1.  EvmENCB — Benefits  to  Lots  by  Reason  of  Improvements  to  Streets, 
— Under  a  declai*ation  claiming  damages  for  a  depreciation  in  the  value 
of  premises  by  reason  of  excavations  made  by  a  city  in  cutting  down 
and  improving  a  street  abutting  upon  such  premises,  it  is  error  to  ex- 
clude evidence  showing  that  after  the  improvement  of  the  street,  the 
market  value  of  the  property  in  question  was  largely  increased,  and  that 
instead  of  being  damaged  it  was  materially  benefited  so  far  as  dollars 
and  cents  were  concerned. 

3.  CoNSTrrUTiONAL  Provisions— /Eegwire  Practical  Interpretations. 
— The  provision  of  the  constitution  that  private  property  shall  not  be 
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taken  or  damaged  for  public  use  without  just  compensation  should 
receive  a  practical  and  just  interpretation.  To  hold  that  the  cutting 
down  of  a  street  to  the  lot  line  in  making  a  public  improvement  in  a 
city  is  removing  property  of  an  adjoining  owner  for  which  compensa- 
tion must  be  made  at  all  events,  regardless  of  the  question  whether 
such  adjoining  property  is  damaged  or  not,  would  be  giving  an  unrea- 
sonable construction  to  the  meaning  of  this  clause  of   the  constitution. 

3.  Measure  op  Damages— Jn/uric«  to  Adjacent  Property  by  Improve- 
menta  in  Streets. — ^Where  a  city  improves  its  streets  by  cutting  them 
down,  the  only  just  and  practicable  rule  to  be  adopted  as  to  the  measure 
of  damages  to  adjoining  lot  owners,  is  the  difference  in  the  market 
value  of  the  property  before  the  improvement  is  made  and  unaffected 
by  it,  and  its  value  afterward  and  as  affected  by  it. 

4.  Adjoining  Fvlofrietors— Right  of  Lateral  Support, —A  lot  owner 
has  the  right  to  support  to  his  lot  from  the  adjoining  land;  and  if  such 
support  is  removed,  and  by  reason  of  such  removal  his  lot  caves  and  is 
injured,  and  he  suffers  damage,  he  has  a  right  of  action  against  the  per^ 
son  removing  the  support  for  the  amount  of  damages  sustained. 

Action  on  the  Case,  for  damages  consequent  upon  improving  streets. 
Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon.  Robert  W. 
HiLSCHBR,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1900.    Reversed  and  remanded.    Opinion  filed  October  8,  1900. 

R.  J.  Barb,  attorney  for  appellant,  cited  the  following 
authorities :  City  of  Chicago  v.  Catherine  A.  Taylor  et 
al.,  Exrs.  of  Moses  Taylor,  deceased,  125  U.  S.  161;  Phila- 
delphia Ball  Club,  Limited,  v.  City  of  Philadelphia;  Munic- 
ipal Corporation  cases.  Annotated,  Vol.  2,  738;  City  of  Jack- 
sonville V.  Mary  E.  Loar,  65  111.  App.  218;  City  of  Louisville 
V.  Hegan;  Municipal  Corporation  cases,  Annotated,  Vol.  1, 
284;  William  Moellering  v.  Edwin  Evans,  6  L.  R.  A.  449; 
Sutherland  on  Damages,  Vol.  3,  417  and  418. 

Haley  &  O'Donnell,  attorneys  for  appellee,  contended 
that  the  value  of  the  land  taken  must  be  paid  in  money, 
and  benefits  can  not  be  set  off  against  the  same.  Drainage 
Commrs.  v.  Volke,  163  111.  243.  Any  rule  of  damages  nar- 
rower in  its  scope  than  that  which  affords  full  compensa- 
tion in  money  for  the  land  actually  taken,  is  in  conflict  with 
the  bill  of  rights.  Chapin  v.  Highway  Commrs.,  129  111. 
651. 

Under  section  13,  article  2,  of  the  Constitution,  the  value 
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of  land  taken  for  public  use  must  be  paid  in  money,  dis- 
regarding all  benefits  resulting  to  the  portion  not  taken, 
and  it  is  not  in  the  power  of  the  legislature  to  provide 
otherwise.  Carpenter  v.  Jennings,  77  111.  250;  Hayes  v. 
O.  O.  &  F.  R  Valley  R  R,  54  111.  378. 

The  owner  of  land  condemned  for  public  use  must  be 
paid  in  money  without  any  deduction  for  benefits.  L.  S. 
&  M.  S.  Ky.  Co.  V.  B.  &  O.  R  R.,  149  III.  272;  Hyslop  v. 
Finch,  99  III.  182. 

A  right  to  lateral  support  is  an  absolute  right,  and  any 
injury  to  the  same  is  a  taking,  and  merely  a  damaging 
of  property  under  the  constitution.  McCuUough  v.  St.  Paul, 
M.  &  M.  R.  R.,  7  Am.  R  R.  and  Corp.  Cases,  250  and  note; 
Steams  v.  Richmond,  6  Am.  R.  R.  and  Corp.  Cases,  247; 
Richardson  v.  Central  R  R  Co.,  25  Vt.  465;  Buskirk  v. 
Strickland,  47  Mich.  389;  Dyer  v.  St.  Paul,  27  Minn.  457; 
O'Brien  v.  St:  Paul,  25  Minn.  331;  Trans.  Co.  v.  Chicago, 
99  U.  S.  635;  Lewis  on  Em.  Dom.,  Sees.  101,  151,  569; 
Schultz  V.  Byers,  13  L.  R.  A.  569  and  note;  Moellering  v. 
Evans,  6  L,  R  A.  449. 

The  right  to  lateral  support  is  a  right  of  property.  12 
Amer.  and  Eng.  Ency.  933-937. 

Every  land  owner  has  a  right  to  have  his  soil  preserved 
intact  against  its  own  weight,  and  the  ordinary  effects  of 
the  elements.    Wood's  Law  of  Nuisances,  Sec.  172. 

Before  the  adoption  of  the  Constitution  of  1870,  it  was 
the  settled  doctrine  in  Illinois  that  any  physical  injury  to 
private  property  by  the  construction  of  a  public  improve- 
ment was  a  taking  to  the  extent  of  the  damages  thereby 
sustained.  Rigney  v.  Chicago,  102  III.  64;  Kevins  v.  Peoria, 
41  111.  502. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant whereby  she  sought  to  recover  damages  alleged  to  have 
been  sustained  to  certain  lots  owned  by  her,  in  consequence 
of  the  excavation  made  by  the  city  in  cutting  down  and 
improving  Exchange  and  Hickory  streets,  abutting  upon 
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said  lots.  The  case  was  tried  upon  an  amended  declaration 
to  which  the  defendant  filed  the  general  issue.  A  verdict 
was  returned  in  favor  of  the  plain  tiflf  for  $500  upon  which 
the  court  rendered  judgment,  and  the  defendant  prosecutes 
this  appeal. 

The  amended  declaration  alleges  the  ownership  of  the 
lots  in  question  by  appellee;  that  they  were  of  great  value 
and  improved  and  used  for  dwelling  purposes,  and  had  upon 
them  houses,  barns,  fences  and  other  improvements;  avers 
that  plaintiff  had  the  right  to  use  and  enjoy  said  property 
as  it  then  existed  in  relation  to  the  public  streets  abutting 
thereon,  and  had  the  right  to  the  support  of  the  soil  in  said 
streets  for  the  lateral  support  of  the  soil  of  said  property 
owned  by  the  plaintiff;  then  avers  that  the  defendant  caused 
Exchange  street,  Broadway  and  Hickory  street  to  be  exca- 
vated up  to  the  line  of  said  property  to  a  great  depth,  by 
means  of  which  excavation  the  plaintiff's  property  was  de- 
prived of  lateral  support  and  the  said  property  of  the  plaintiff 
was  rendered  insecure  and  the  soil,  fences,  and  other  improve- 
ments were  caused  to  cave  and  fall  into  said  excavation  and 
the  soil  of  said  property  caved  in  and  for  want  of  said  lateral 
sapport  slid  into  the  excavation  so  made,  and  the  buildings 
on  said  property  became  unsafe  and  insecure, "  and  by  means 
of  the  premises  the  property  became  greatly  injured  and 
depreciated  in  value  to  the  damage  of  the  plaintiff  for 
$10,000,"  etc. 

The  theory  upon  which  plaintiff  tried  her  case,  and  upon 
which  she  seeks  to  sustain  a  recovery,  is,  that  in  making  the 
excavation  complained  of,  the  defendant  city  removed  and 
took  away  the  lateral  support  of  her  lots  adjoining  the 
street.  That  the  right  of  lateral  support  is  property  which 
was  taken  away  by  the  city,  and  for  which  she  was  entitled 
to  compensation,  and  that  as  against  such  taking  no  alleged 
benefits  to  the  property  not  taken  can  be  allowed  or  set  off. 
On  the  trial  the  defendant  sought  to  show  that  after  the 
improvement  of  the  streets,  the  market  value  of  the  plaint- 
iff's property  was  very  largely  increased,  and  that  instead 
of  being  damaged  the  plaintiff's  property  was  materially 
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benefited  so  far  as  dollars  and  cents  were  concerned.  The 
court  refused  to  allow  such  evidence,  but  later  partially  let 
it  in,  and  when  admitted  the  proofs  showed  that  the  plaint- 
iff's property  was  worth  from  |2,000  to  $5,000  more  after 
the  improvement  was  made  than  it  was  before.  But  in  the 
instructions  to  the  jury  the  court  followed  the  theory  of 
the  plaintiff  as  to  the  rule  for  the  assessment  of  damages, 
and  ignored  the  question  of  benefits  or  depreciation  in  mar- 
ket value.  Under  the  declaration  in  the  case  we  think  this 
was  error.  The  declaration  claimed  for  depreciation  in 
value,  and  we  are  unable  to  see  why  it  was  not  competent, 
in  view  of  such  a  claim,  for  the  defendant  to  show,  if  it 
could,  that  the  lots  suffered  no  depreciation  in  value,  but 
were  largely  benefited  by  the  improvement.  True  it  has 
been  frequently  held,  that  the  property  owner  must  be  paid 
in  money  for  land  actually  taken,  and  can  not  be  compen- 
sated by  setting  off  benefits  to  land  not  taken.  In  this  case 
it  is  not  claimed  that  any  land  of  appellee  was  actually 
taken.  The  title  to  the  streets,  up  to  appellee's  lot  line,  was 
in  the  city,  and  it  had  the  right  to  excavate  and  remove  the 
soil  up  to  the  line  in  making  the  improvement.  If  in  doing 
so  damage  was  done  to  appellee's  property,  of  course  appel- 
lant would  be  liable  therefor.  The  constitution  provides 
that  "private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation."     (Art.  2,  Sec.  13.) 

But  we  think  this  provision  should  receive  a  practical  and 
just  interpretation.  To  hold  that  the  cutting  down  of  a 
street  to  the  lot  line  in  making  a  public  improvement  in  a 
city  is  removing  property  of  an  adjoining  owner  for  which 
compensation  must  be  made  at  all  events,  regardless  of  the 
question  whether  such  adjoining  property  is  damaged  or 
not,  it  seems  to  us  would  be  giving  an  unreasonable  con- 
struction to  the  meaning  of  this  clause  of  the  constitution. 
The  city  removed  its  own  property,  and  if  no  damage  was 
done  thereby  to  the  adjoining  lots,  it  is  difficult  to  see  upon 
what  just  ground  it  should  be  compelled  to  pay  damages  to 
the  adjoining  proprietor.  In  cases  such  as  this,  we  are  of 
the  opinion  no  other  just  or  practicable  rule  can  be  adopted  as 
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to  the  measare  of  damages,  than  that  of  the  difference  in 
market  value  of  the  property  before  the  improvement  is 
made  and  unafiFected  by  it,  and  its  value  afterward  and  as 
aflFected  by  it. 

In  3  Sutherland  on  Damages,  417,  418,  the  rule  is  thus 
stated: 

*'  There  is  incident  to  the  land  in  its  natural  condition  a 
riffht  of  support  from  the  adjoining  land,  and  if  land  not 
subject  to  artificial  pressure  sinks  and  falls  away  in  conse- 
quence of  the  removal  of  such  support,  the  owner  is  enti- 
tled to  damages  to  the  extent  of  tne  injury  sustained.  The 
measure  of  damages  is  not  the  cost  of  restoring  the  lot  to 
its  former  situation  or  building  a  wall  to  support  it,  but  it 
is  the  diminution  of  value  of  the  plaintiff's  lot  by  reason  of 
the  defendant's  act." 

This  rule  is  stated  and  approved  in  Moellering  v.  Evans, 
Ind.  (6  L.  R.  A.  449),  where  it  is  said : 

"  The  lot  owner  has  the  legal  right  to  support  to  his  lot 
from  the  adjoining  land.  If  such  support  be  removed  and 
by  reason  of  such  removal  the  lot  caves,  and  is  injured,  by 
reason  of  which  the  lot  owner  suffers  damages,  he  has  a 
right  of  action  against  the  person  removing  the  support 
for  the  amount  of  the  damages  sustained  to  the  land.  The 
measure  of  damages  is  the  diminution  in  the  value  of  the 
lot  or  land.  That  is  a  matter  easily  arrived  at — the  differ- 
ence in  the  value  of  the  lot  by  reason  of  the  injury.  Thus 
the  damages  sustained  may  be  arrived  at  with  reasonable 
certainty  and  without  complication.  To  pursue  any  other 
course  to  arrive  at  the  damage  we  enter  a  field  of  uncer- 
tainty, involving  the  cost, of  labor  and  material  to  supply 
the  support  removed,  the  manner  of  its  construction,  its 
sufficiency  and  durability,  and  when  completed  we  have  a 
different  support,  or  a  support  of  a  different  material,  and 
an  artificial  instead  of  a  natural  one." 

We  are  entirely  satisfied  with  this  reasoning  and  fully 
coincide  therein. 
In  McGuire  v.  Grant,  25  N.  J.  L.  356,  it  is  said: 

*'  It  will  frequently  happen  that  the  subsidence  of  land 
in  a  city,  occasioned  by  the  grading  of  adjoining  lots,  thus 
bringing  the  surface  nearer  the  grade  of  the  street,  will 
but  slightly  diminish  its  real  value.  The  only  true  criterion 
of  damages,  therefore,  is  the  diminution  in  the  value  of  the 
lot." 
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We  regard  these  authorities  as  oonclusive  upon  the  point 
in  controversy.  The  cases  cited  by  counsel  for  appellee  we 
do  not  regard  as  in  conflict  therewith.  While  they  hold 
that  the  adjoining  proprietor  had  the  right  of  lateral  sup- 
port for  his  lots  or  land,  and  that  an  action  will  lie  for  tak- 
ing it  away  whereby  he  is  damaged,  yet  they  do  not  lay 
down  a  rule  for  estimating  the  damages  which  is  in  conflict 
with  the  one  we  think  should  be  adopted  in  such  cases. 
Conceding,  therefore,  that  the  right  to  lateral  support  is 
property,  we  are  of  the  o[)inion  that  the  damages  which 
may  follow  from  its  being  taken  away,  are  consequential  as 
affecting  the  property  whose  support  is  taken  away,  and 
that  a  recovery  for  such  damages  can  only  be  for  deprecia- 
tion in  the  market  value  of  the  property  in  consequence  of 
such  removal  of  lateral  support.  If  we  are  correct  in  these 
propositions  it  follows  that  benefits  can  be  set  off  as  against 
the  damages;  and  if  the  lots  were  worth  more  immediately 
after  the  improvement  than  they  were  immediately  before, 
then  the  party  has  suffered  no  damage  and  can  not  recover 
any. 

In  its  rulings  on  the  evidence  and  the  instructions  to  the 
jury,  the  trial  court  in  our  opinion  took  an  erroneous  view 
of  the  law,  resulting  in  an  improper  verdict  of  the  jury. 

The  judgment  will,  therefore,  be  reversed  and  the  cause 
remanded  for  a  new  trial  in  accordance  with  the  views 
herein  expressed. 

Reversed  and  remanded.* 


Mendota  Light  and  Heat  Co.  v.  Margaret  Lafferty^ 
Adm'x,  etc. 

1 .  Neglioence  —  Jn  Disobedience  of  Orders,  —The  legal  representatives 
of  an  employe,  who  in  the  performance  of  a  hazardous  service  acts  con- 
trary to  the  express  dii'ections  of  his  employer  and  is  killed  in  conse- 
quence, can  not  recover. 

*  Afterward,  on  motion  of  appellee,  so  much  of  the  Jadgment  as  remanded  the 
oauae  wai  vacated  in  order  that  an  appeal  might  be  prosecuted. 
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Tre«|ia98  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  La  Salle  County;  the  Hon.  Charles  Blanch  ard,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1900.  Reversed,  with 
a  finding  of  facts.    Opinion  filed  October  8,  1900. 

John  F.  Madden  and  Duncan  &  Doyle,  attorneys  for 
appellant. 

E.  S.  Browne  and  Tbainor  &  Browne,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

In  the  year  1896  appellant  was  engaged  in  the  manufact- 
ure of  "  water"  or  "naphtha"  gas  in  the  city  of  Mendota, 
Illinois.  Its  superintendent  at  the  time  of  the  occurrence  in 
question  here  was  Charles  Lathrop,  and  it  had  in  its  employ 
a  laborer  named  James  LaflFerty.  On  November  20th  of 
that  year  it  was  decided  to  put  in  a  "drip"  for  the  purpose 
of  letting  out  water  which  might  find  its  way  into  the  pipe 
and  obstruct  the  flow  of  the  gas,  at  the  end  of  a  small  main. 
A  ditch  was  thereupon  dug  by  LaflFerty  under  the  direction 
of  Lathrop,  at  the  desired  point,  which  was  completed 
about  three  o'clock  p.  m.,  and  after  it  was  done  the  two  men 
went  to  the  company's  shop  to  prepare  fittings.  On  the 
way  to  the  shop  Lathrop  asked  Laflferty  if  he  could  put  the 
drip  in  alone,  and  he  answered,  "Yes,  sir,  I  will  put  it  in 
alone,"  and  Lathrop  said,  "All  right."  After  remaining 
at  the  shop  a  short  time  Lathrop  went  away  to  attend  to 
some  other  work,  but  before  going,  changed  his  instructions 
to  Laflferty  and  told  him  to  wait  until  he  (Lathrop)  got 
back.  Lathrop  did  not  return  until  about  five  o'clock  p.  m., 
which  he  says  was  "  quitting  time "  at  that  time  of  the 
year.  He  found  no  one  there,  the  lights  turned  down 
and  the  shop  left  as  it  was  usually  left  for  the  night,  and  he 
thereupon  locked  the  door  and  went  home.  The  next 
morning  the  body  of  LaflFerty  was  found  in  the  ditch  above 
referred  to.  The  cap  had  been  removed  from  the  end  of 
the  main,  letting  the  gas  escape,  and  LaflFerty  had  evi- 
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dently  been  asphyxiated.  Margaret  Lafferty,  a  daughter  of 
deceased,  was  appointed  administratrix  and  brought  suit 
against  appellant  to  recover  damages  for  the  death  of  her 
father.  The  jury  awarded  her  a  verdict  of  $2,500,  for  which 
amount  judgment  was  rendered  by  the  court.  Appellant 
asks  that  the  judgment  be  reversed  on  the  ground  that 
the  evidence  does  not  sustain  the  verdict.  It  is  contended 
by  appellee  that  Lafferty  came  to  his  death  through  the 
negligence  of  appellant;  that  said  negligence  consisted  in 
keeping  in  its  employ  an  incompetent  and  inexperienced 
man  as  superintendent  and  in  sending  deceased,  by  and 
through  said  superintendent,  to  put  in  the  drip  alone, 
which  work  said  superintendent  ought  to  have  known  was 
dangerous. 

If  Lafferty  engaged  in  the  work  in  which  he  met  his 
death,  without  any  direction  or  instruction,  express  or 
implied,  from  appellant,  or  if  he  engaged  therein  in  disre- 
gard or  violation  of  appellant's  instructions,  it  is  plain  that 
appellee  is  not  entitled  to  recover.  The  only  evidence  upon 
this  subject  is  the  testimony  of  Lathrop,  who  was  sworn 
for  appellee,  and  the  witness  Anton  Kuelgen,  who  was 
sworn  for  appellant.  Lathrop  swore  that  prior  to  leaving 
the  shop  he  said  to  Lafferty,  "  Jim,  you  screw  up  those 
fittings  and  wait  until  I  get  back  and  I  will  go  along  with 
you."  Kuelgen  swore  that  he  was  present  at  the  conver- 
sation and  heard  Lathrop  tell  Lafferty  "  to  wait  there  until 
he,  Lathop,  would  come  back."  There  was  no  attempt 
made  to  contradict  this  testimony  in  any  particular,  and  i{ 
plainly  shows  that  Lafferty  was  violating  the  instructions 
of  his  superintendent  at  the  time  he  met  with  the  accident. 
Under  such  circumstances  the  question  of  the  competency 
or  incompetency  of  the  superintendent  is  unimportant,  but 
it  does  not  appear  from  the  weight  of  the  evidence  that  he 
was  incompetent. 

Appellee  apparently  relied  upon  mere  proof  of  the  acci- 
dent to  make  out  a,  prima  facie  case  and  shift  the  burden 
of  proof  upon  appellant.  Such  a  position,  however,  is  not 
sustained  by  the  law. 
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"  Mere  proof  of  the  accident  or  injury  does  not  shift  the 
burden  of  proof  on  the  master  and  require  him  to  show 
that  the  injury  did  not  result  from  his  negligence,  nor  is 
the  mere  happening  of  the  accident  even  prima  facie  evi- 
dence of  negligence  against  the  employer."  Wabash  K.  R. 
Co.  V.  Farrell,  79  111.  App.  508;  Sack  v.  Dolese,  137  111.  129. 

The  evidence  in  this  case  wholly  failed  to  sustain  the 
verdict,  and  the  judgment  based  thereon  must  be  reversed. 
Judgment  reversed. 

Finding  of  Facts  to  be  incorporated  in  the  judgment: 
We  find  that,  at  the  time  of  the  accident  in  question,  the 
deceased,  James  Laflferty,  was  acting  contrary  to  the  express 
directions  of  appellant  and  that  appellant  was  guilty,  of  no 
negligence  causing  or  contributing  to  the  accident  which 
resulted  in  Laflferty's  death. 


Frederick  Stone  et  al.  t.  The  Evangelical  Lntheran  St. 
Paul's  Church. 

1.  Payment— TT/ien  the  Taking  of  a  Note  «.— The  taking  of  a  note, 
either  of  the  debtor  or  of  a  third  person,  for  a  pre-existing  debt,  is  not  a 
payment  unless  there  is  an  express  agreement  that  the  note  shall  be  so 
taken,  or  unless  the  creditor  has  parted  with  the  note  so  as  to  subject 
the  debtor  to  double  payment. 

2.  Question  of  Fact— Whether  the  Giving  of  a  Note  is  a  Payment.^ 
The  question  as  to  whether  the  giving  of  a  note  is  a  payment  of  a  debt 
is  one  of  fact  for  the  jury. 

3.  EviDESCK-— Books  in  the  German  Language,— T\\e  introduction  of 
a  book  in  the  German  language  without  a  translation  is  improper,  but 
where  no  exception  is  taken  and  the  book  is  not  afterward  used  or 
referred  to  in  the  trial  of  the  case,  its  admission  is  harmless  error. 

Assumpsit. — Common  counts.  Appeal  from  the  Circuit  Court  of 
Henry  County ;  the  Hon.  Hiram  Bioelow,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1900.  Reversed  and  remanded.  Opinion 
filed  October  8.  1900. 

Chas.  K.  Ladd,  attorney  for  appellants. 
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Wilson  &  Moore,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court 

Prior  to  1887  appellee  had  become  indebted  to  James  K. 
Blish  for  legal  services  to  the  amount  of  $275.  A  commit- 
tee consisting  of  appellants  Frederick  and  William  Stone 
and  four  others  was  appointed  by  appellee  to  settle  the 
matter  with  Blish.  An  arrangement  was  made  by  which 
a  note  was  given  to  Blish  for  $275  dated  January  27,  1887, 
due  November  1,  1887,  with  interest  at  the  rate  of  eight 
per  cent  per  annum,  signed  by  appellants  and  three  other 
members  of  the  church.  This  note  was  not  paid  when  due 
and  on  January  18,  1888,  another  note  was  given  Blish  for 
the  sum  of  $296.25  duo  one  day  after  date  with  interest  at 
the  rate  of  eight  per  cent  per  annum,  signed  by  appellants 
and  Herman  Nobling,  who  had  also  signed  the  first  note. 
On  February  7, 1888,  Ludwig  Seefield,  one  of  the  signers  of 
the  first  note,  paid  $59.40,  w^hich  was  one-fifth  of  the  amount 
due,  and  credit  for  that  amount  was  entered  upon  the  first 
note  although  in  the  meantime  the  new  note  had  been  given. 
The  second  note  was  not  paid  when  due  and  some  years 
later,  Herman  Nobling  being  then  dead,  suit  was  instituted 
on  the  note  against  appellants  and  a  judgment  obtained 
against  them  which  they  afterward  paid.  Appellants  claim 
that  the  obligation  was  assumed  and  the  money  paid  by 
them  for  the  accommodation  of  appellee,  which  was  to  repay 
them.  Appellee  claims  that  appellants  assumed  and  paid 
the  indebtedness  to  Blish  as  a  donation  to  the  church.  May 
31,  1894,  appellants  commenced  this  suit  ^n  assumpsit 
against  appellee  to  recover  the  amount  paid  by  them  as 
aforesaid.  Appellee  pleaded  the  general  issue  and  the 
statute  of  limitations.  There  was  a  verdict  in  favor  of 
appellee  and  judgment  against  appellants  for  costs. 

Under  the  plea  of  the  statute  of  limitations  it  was  impor- 
tant to  ascertain  when  the  debt  was  paid  by  appellants  so 
that  the  time  when  the  statute  began  to  run  could  be 
determined.    In  Schumacher  v.  Edward  P.  Allis  Co.,  70  111. 
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App.  556,  this  court,  following  the  case  of  Hercules  Iron 
Works  V.  Hummer,  49  111.  App.  598,  held  that  "  taking  a 
note  either  of  the  debtor  or  of  a  third  person  for  a  pre- 
existing debt  is  not  payment  unless  it  be  expressly  agreed 
to  take  the  note  in  absolute  payment  or  unless  the  creditor 
has  parted  with  the  note  so  as  to  subject  the  debtor  to  double 
payment." 

The  second  instruction  given  for  appellee  told  the  jury 
that  if  appellee  with  others  "  gave  to  Blish  a  note  to  settle 
said  indebtedness  and  said  Blish  accepted  the  same  and 
gave  the  receipt  which  had  been  offered  in  evidence,  then 
and  in  that  case  the  taking  of  the  note  was  a  full  settle- 
ment of  said  indebtedness."  There  was  some  intimation 
in  the  evidence  of  a  receipt  given  by  Blish  at  the  time,  or 
soon  after  the  first  note  was  executed,  but  no  such  receipt 
was  offered  in  evidence.  The  only  receipt  introduced  in 
evidence  was  one  from  Blish  to  appellants  dated  May  3, 
1S95,  after  this  suit  was  commenced,  for  a  balance  due  on  a 
judgment.  There  was  no  evidence,  therefore,  to  support  the 
instruction  and  it  should  have  been  given. 

By  instruction  five  given  fo^  appellee  the  jury  were  in- 
structed that  the  giving  of  the  first  note  "was  a  payment 
of  the  debt  due  Mr.  Blish  for  legal  services,  and  this  action 
against  defendant  accrued  at  that  time,  if  any  action  ever 
accrued  under  the  evidence  of  this  suit."  The  question  as 
to  whether  the  giving  of  the  note  was  a  payment  of  the 
debt  or  not  was  one  of  fact  for  the  jury  and  not  a  question 
of  law  fur  the  court  and  the  instruction  was  therefore  erro- 
neous. 

Upon  the  trial  the  court,  against  the  objection  of  appel- 
lants, admitted  in  evidence  the  record  book  of  the  church 
which  was  kept  in  the  German  language,  no  translation 
thereof  being  submitted.  This  was  improper,  but  as  it 
appears  from  the  bill  of  exceptions  that  the  book  was  not 
afterward  used  or  referred  to  in  the  trial  of  the  case,  its 
admission  could  not  have  prejudiced  the  cause  of  appellants. 

For  the  errors  above  indicated,  however,  the  judgment 
must  be  reversed  and  the  cause  remanded. 
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W.  T.  Hays  t.  Emma  Johnson. 

1.  Impeachment— 0/  Witnesses— Oeneral  Repatation  De/!ned.— Gen- 
eral reputation  is  what  is  generally  said  of  a  pei-son  by  those  among 
whom  he  dwells  or  with  whom  he  is  chiefly  conversant,  and  after  wit- 
nesses have  testified  that  a  person's  general  reputation,  thus  established, 
is  bad,  the  fact  that  others  have  never  heard  him  spoken  of  in  that 
regard  does  not  tend  to  disprove  the  evidence  of  the  impeaching  wit- 
nesses. ^ 

2.  Same — Proof  as  to  General  Reputation. — A  witness  may  know 
the  general  reputation  of  the  person  assailed  in  the  community  where 
he  lives,  and  may  testify  that  such  reputation  is  good,  although  he  may 
never  have  heard  it  discussed. 

8.  Sauk— Preliminary  Questions— T?ie  Foundation  to  be  Laid,— The 
impeaching  or  sustaining  witness  must  state  that  he  knows  the  gen- 
eral reputation  of  the  party  among  his  neighbors,  before  he  can  be 
interrogated  further  on  the  subject. 

4.  iNSTRUcrriONS— On  Impeachment-— Province  of  the  Jury,— It  is  the 
sole  province  of  the  jury  to  determine  what  weight  is  to  be  given  to  a 
witness  whose  impeachment  has  been  attempted,  and  it  is  not  proper 
for  the  court  to  indicate  that  they  should  or  should  not  disregard  it. 

5.  Same— ly/ien  Misleading  as  to  the  Preponderance  of  the  Evidence, 
— An  instruction  which  tells  the  jtiry  that  the  preponderance  of  the  evi- 
dence does  not  consist  alone  in  the  number  of  witnesses  testifying  to  a 
particular  fact  or  state  of  facts,  and  then  undertakes  to  tell  them  what 
they  are  to  consider  in  determining  upon  which  side  the  preponderance 
lies,  but  in  so  doing  wholly  omits  the  question  of  the  number  of  wit- 
nesses, is  erroneous,  as  misleading  in  its  effect  upon  the  jury. 

6.  Evidence— Prejoonderance  Not  Necessarily  with  the  Greater  Num- 
ber of  Witnesses, -^The  preponderance  of  the  evidence  does  not  neces- 
sarily consist  in  the  number  of  witnesses  testifying  to  a  particular  fact 
or  state  of  facts. 

Action  on  the  Case,  under  the  dram-shop  act.  Error  to  the  Circuit 
Court  of  WaiTen  County;  the  Hon.  George  W.  Thompson.  Judge,  pre- 
siding. Heard  in  this  court  at  tlie  April  term,  1900.  Reversed  and 
remanded.    Opinion  filed  October  11,  1900. 

Cooke  &  Stevens  and  Geo.  M.  Hoffheimee,  attorneys  for 
plaintiff  in  error. 

Grier  &  Stewart  and  J.  H.  Hanlet,  attorneys  for 
defendant  in  error. 
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Opinion  per  Curiam. 

This  case  was  formerly  before  us  on  a  writ  of  error 
then  prosecuted  by  the  present  defendant  in  error,  and  is 
reported  as  Johnson  v.  Gram,  72  111.  676,  in  which  a  judg- 
ment in  her  favor  for  $275  was  then  reversed  at  her 
instance  for  errors  appearing  in  the  record.  The  facts  of 
the  case  are  sufficiently  set  forth  in  the  opinion  then  ren- 
dered, and  need  not  be  here  repeated.  The  second  trial  in 
the  Circuit  Conrt  resulted  in  a  disagreement.  Upon  a  third 
trial  defendant  recovered  a  verdict  for  $2,250  against  the 
present  plaintiff  in  error,  the  suit  having  previously  been 
dismissed  as  to  all  other  defendants.  On  a  motion  for  a 
new  trial  the  court  required  the  plaintiff  to  remit  $500 
from  the  verdict,  which  being  done  the  motion  for  new  trial 
was  overruled  and  judgment  rendered  against  plaintiff  in 
error  for  $1,750,  to  reverse  which  he  prosecutes  this  writ 
of  error. 

It  is  unfortunate  that  this  judgment  must  be  reversed  after 
there  have  been  so  many  trials  of  the  cause,  but  we  are 
constrained  to  hold  that  there  are  errors  in  the  instructions 
which  compel  that  result. 

Defendant  introduced  witnesses  who  testified  that  they 
knew  the  general  reputation  for  truth  and  veracity  of  cer- 
tain witnesses  for  plaintiff  in  the  community  where  they 
lived,  and  that  it  was  bad.  In  rebuttal  plaintiff  called  wit- 
nesses who  testified  they  knew  such  general  reputation  of 
the  witnesses  assailed,  and  that  it  was  good,  and  other  wit- 
nesses who  testified  they  did  not  know  such  general  repu- 
tation of  said  parties  but  had  never  heard  it  questioned,  and 
still  other  witnesses  who,  without  answering  whether  they 
knew  such  general  reputation  or  the  parties  assailed,  said 
they  had  never  heard  it  questioned.  Thereupon  the  court 
at  the  request  of  plaintiff  gave  the  jury  the  following 
instruction: 

"11.  You  are  instructed  that  where  a  person  has  lived 
for  a  considerable  length  of  time  in  the  community,  and  is 
well  known  throughout  that  community,  that  the  ahsenr  > 
of  anything  being  said  in  the  community  derogatory  to  his 
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truthfulness,  if  proven,  is  competent  evidence  to  be  con- 
sidered by  the  jury  in  connect. on  with  all  the  evidence  in 
the  case  to  sustain  his  reputation  as  a  truthful  person." 

If  this  instruction  is  in  harmony  with  the  rule  laid  down 
in  1  Thompson  on  Trials,  Sees.  564,  565,  and  29  Am.  &  Eng. 
Ency.  of  Law,  825,  '*  Witnesses,  5b,"  and  the  authorities 
there  cited,  still  a  different  rule  has  been  established  in  this 
State.  A  similar  instruction,  offered  under  a  like  state  of 
proof,  was  held  properly  refused  in  Magee  v  People,  139 
111.  138.  It  was  there  held  that  general  reputation  is  what 
is  generally  said  of  a  person  by  those  among  whom  he 
dwells  or  with  whom  he  is  chiefly  conversant,  and  that 
after  witnesses  have  testified  that  a  person's  general  repu- 
tation thus  established  is  bad,  the  facts  that  others  never 
heard  him  spoken  of  in  that  regard  does  not  tend  to  disprove 
the  evidence  of  the  impeaching  witnesses.  Giflford  v. 
People,  148  111.  173,  does  not  conflict  with  the  case  just 
cited.  That  decision  is  to  the  effect  that  a  witness  may 
know  the  general  reputation  of  the  person  assailed,  in  the 
community  where  he  lives,  and  may  know  and  testify  that 
such  reputation  is  good,  although  he  may  not  have  heard  it 
discussed;  but  it  adheres  to  the  principle  well  established 
in  this  State,  that  the  impeaching  or  sustaining  witness 
must  state  he  knows  the  general  reputation  of  the  party 
among  his  neighbors  before  he  can  be  further  interrogated 
upon  the  subject. 

Instruction  number  ten  given  for  the  plaintiff,  told  the 
jury  that  they  should  not  disregard  the  testimony  of  a  wit- 
ness sought  to  be  impeached,  if  they  believe  from  the  evi- 
dence that  while  upon  the  witness  stand  he  gave  a  fair, 
candid  and  honest  statement  of  the  facts  and  circumstances 
surround incr  the  transaction.  It  is  the  sole  province  of  the 
jury  to  determine  what  weight,  if  any,  to  give  to  the  testi- 
mony of  a  witness  whose  impeachment  has  been  attempted, 
and  it  is  not  proper  for  the  court  to  indicate  that  they  should 
or  should  not  disregard  it.  Roach  v.  People,  77  111.  25; 
Otmer  v.  People,  76  111.  149;  Haines  v.  People,  82  111.  430; 
Clevenger  v.  Curry,  81  111.  432;  Ruddock  v.  Belton,  7  111. 
App.  517. 
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Instruction  number  nine  told  the  jury  that  the  prepon- 
derance of  evidence  does  not  consist  alone  in  the  number  of 
witnesses  testifying  to  a  particular  fact  or  state  of  facts.  It 
then  undertook  to  tell  the  jury  what  they  were  to  consider 
in  determining  upon  which  side  the  preponderance  lay,  but 
in  doing  so  wholly  omitted  the  question  of  the  number  of 
witnesses.  This  was  apt  to  have  a  misleading  effect  upon 
the  jury.  It  certainly  is  not  always  true  that  the  prepon- 
derance does  not  consist  alone  in  the  number  of  witnesses  on 
each  side.  The  witnesses  appearing  to  be  of  equal  credit, 
and  there  being  nothing  else  to  impeach  or  contradict  their 
testimony,  the  number  of  witnesses  testifying  on  either  side 
to  a  given  fact,  might,  and  no  doubt  would  be,  a  controlling 
factor  in  determining  where  lay  the  preponderance  or 
greater  weight  of  the  evidence.  The  latter  part  of  the  in- 
struction wholly  excluded  that  consideration  from  the  jury 
and  therefore  should  not  have  been  given.  (Eastman  v.  W. 
Chi.  St.  R.  R.  Co.,  79  111.  App.  585;  Bisewski  v.  Booth,  100 
"Wis.  3S3.)  There  was  a  conflict  in  the  testimony  as  to 
whether  or  not  Johnson  drank  intoxicating  liquor  at  all  in 
the  saloon  of  plaintiff  in  error,  and  it  was  important  that 
if  any  instruction  was  given  as  to  the  elements  from  which 
the  preponderance  of  the  evidence  might  be  determined,  it 
should  be  accurate.  The  instruction  might  properly  have 
said  the  preponderance  of  evidence  did  not  necessarily  con- 
sist in  the  number  of  witnesses  testifying  to  a  particular  fact 
or  state  of  facts,  but  it  should  have  included  the  number  of 
witnesses  as  one  of  the  elements  to  be  considered  in  deter- 
mining which  side  had  the  preponderance. 

For  these  errora  in  the  instructions  the  judgment  must 
be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Harry  Hodgens  t.  Christian  Shnltz. 

1.  Statute  OP  Frauds— Cbnfracf«  Not  to  he  Performed  Within  a 
Year  When  Executed  by  One  Party.— An  oral  subscription  to  pay  $950  in 
five  annual  payments  of  $70  each,  where  the  contract  of  subscription  is 
performed  by  one  party  within  the  year,  leaving  nothing  to  be  done  by 
the  other  party  but  the  payments  of  the  installments  as  they  become  due, 
is  not  within  the  statute  of  frauds. 

2.  QiiXK— 'Application  of  the  Statute  to  Contracts  Executed  on  One 
Side. — Where  a  contract  is  entirely  executed  by  one  party  within  a  year 
from  the  time  it  is  made  and  nothing  remains  but  the  performance  on 
his  part  by  the  other  party,  the  statute  of  frauds  does  not  apply. 

Assnmpsit,  on  an  oral  contract  of  subscription.  Appeal  from  the  Cir- 
cuit Ck)urt  of  Warren  County;  the  Hon.  John  J.  Glenn,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  1900.  Affirmed.  Opinion 
filed  October  8, 1900. 

KiRKPATEioK  &  Alexander  and  J.  H.  Hanley,  attorneys 
for  appellant. 

Grier  &  Stewart,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  in  assumpsit  brought  by  appellee  to 
recover  $140  for  two  installments  of  a  verbal  subscription 
or  agreement  alleged  by  him  to  have  been  made  by  appel- 
lant, to  pay  $350  in  five  annual  payments  of  $70  each,  for 
the  purpose  of  securing  the  location  of  the  postoflice  in  a 
certain  district  in  Monmouth,  Illinois. 

The  declaration  contained  only  the  common  counts  to 
which  the  general  issue  was  interposed  by  appellant.  There 
was  a  verdict  and  judgment  in  favor  of  appellee  for  $140, 
to  reverse  which  this  appeal  is  prosecuted.  It  appeared 
from  the  evidence  that  in  the  fall  of  1895  the  government 
desired  to  lease  a  suitable  room  for  a  postofflce  in  the  city 
of  Monmouth,  and  advertised  for  bids  therefor.  The  term 
was  five  years,  rent  payable  quarterly,  the  government 
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retiiining  the  right  to  terminate  the  lease  on  ninety  days' 
notice.  Several  locations  in  the  city  competed  for  the  office, 
among  others  South  Main  street,  where  appellant  was 
located  in  business.  At  the  time,  there  was  also  on  South 
Main  street  what  was  known  as  "the  burnt  district,'* 
located  between  First  and  Second  avenues.  This  district 
extended  150  feet  along  South  Main  street,  the  north  106 
feet  being  owned  by  the  "  Shultz  estate,"  in  which  appellee 
was  interested.  Appellee  undertook  to  secure  the  location 
of  the  postoffice  on  said  street,  and  to  assist  in  paying  the  rent 
therefor,  solicited  subscriptions  from  various  parties  doing 
business  in  thatJocality.  He  first  secured  a  verbal  subscrip- 
tion of  $250  from  appellant  to  be  paid  in  five  annual  pay- 
ments of  $50  each.  Appellant  claims  that  afterward  by 
reason  of  competition  it  became  necessary  to  increase  the 
amount  contributed  to  assist  in  paying  the  rent  and  that 
appellant  thereupon  agreed  to  increase  his  amount  $100. 
The  postoffice  was  located  on  "  the  burnt  district,"  just  north 
of  the  property  owned  by  the  Shultz  estate,  where  appellee 
erected  a  building  for  it,  into  which  the  office  was  moved 
June  7,  1896.  Appellantafterward  refused  to  reduce  his 
subscription  to  writing,  or  to  make  any  payment  «pon  the 
same,  and  after  two  installments  were  claimed  to  be  due, 
this  suit  was  brought.  There  is  some  discrepancy  in  the 
statements  made  by  the  parties  as  to  where  the  postoffice 
building  was  to  be  located.  Appellee  swears  that  he  told 
appellant  it  was  to  be  located  on  South  Main  street,  between 
First  and  Second  avenues,  while  appellant  swears  it  was  to 
be  located  on  South  Main  street  on  the  property  of  the 
Shultz  estate,  on  "  the  burnt  district."  The  actual  location 
of  the  postoffice  was  adjoining  the  place,  appellant  says, 
it  was  to  be  located,  a  portion  of  the  party  wall  extending 
onto  the  property  of  the  Shultz  estate  in  "  the  burnt  dis- 
trict." There  was  also  a  question  between  the  parties  as 
to  the  amount  agreed  to  be  paid  by  appellant.  We  think 
the  evidence  upon  these  questions  was  sufficient  to  sustain 
the  verdict  of  the  jury  in  favor  of  appellee. 

On  the  trial  appellant  oflfeired  to  prove  statements  made 
by  appellee  as  to  the  proposed  location,  to  other  persons, 
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but  the  testimony  upon  that  subject  was  excluded  by  the 
court.  Appellant  insists  that  this  action  of  the  court  was 
erroneous.  The  conversations  proposed  to  be  proved  do 
not  purport  to  have  been  made  in  the  presence  of  appellant 
and  do  not,  we  think,  tend  to  throw  any  light  upon  the 
conditions  of  the  agreement  between  the  parties.  They 
were  therefore  properly  excluded. 

Appellant  complains  that  the  court  refused  seven  of  the 
instructions  offered  by  him.  These  refused  instructions  set 
up  a  defense  based  upon  the  statute  of  frauds,  on  the  theory 
that  the  contract  was  not  to  be  performed  within  a  year. 
We  do  not  think  the  case  is  within  the  statute  of  frauds  for 
the  reason  that  the  portion  of  the  contract  to  be  performed 
by  appellee  was  to  be,  and  was  in  fact,  completed  within  a 
year. 

In  the  case  of  Curtis  v.  Sage,  35  111.  22,  it  was  held  that 
where  the  contract  was  executed  on  one  side  at  the  time  of 
making  it,  and  all  that  remained  to  be  done  on  the  other 
side  was  the  payment  of  money,  the  statute  would  not  apply 
merely  on  the  ground  that  the  money  was  not  to  be  paid 
within  one  year.  The  same  case  cites  approvingly  the  case 
of  Donellan  v.  Read,  3  Barn.  &  Adol.  899,  where  it  is  said, 
"  As  to  the  contract  not  being  performed  within  the  year, 
we  think  that  as  the  contract  was  entirely  executed  on  one 
side  within  the  year,  and  as  it  was  the  intention  of  the 
parties  that  it  should  be  so,  the  statute  does  not  apply." 

In  the  case  of  Fraser  v.  Gates,  118  111.  99,  it  was  held 
that  the  case  was  not  within  the  statute  of  frauds  for  two 
reasons,  the  first  of  which  was  that  the  contract  on  one 
side  had  been  fully  executed.  In  Am.  &  Eng.  Ency.  of 
Law,  Vol.  8,  page  692,  it  is  said  that  "  in  England  and  most 
of  the  United  States  it  is  held  that  the  statute  of  frauds 
applies  only  to  contracts  which  are  not  to  be  performed  on 
either  side  within  a  year."  1?he  Circuit  Court  was  there- 
fore fully  justified  in  refusing  the  instructions  in  question. 

We  think  the  case  was  properly  submitted  to  the  jury 
upon  the  instructions  given  and  are  satisfied  with  the  con- 
clusion at  which  they  arrived.  The  judgment  of  the  court 
below  is  therefore  affirmed. 
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Martin  &  Company  et  aL  y.  C.  A.  Boehm  et  al. 

1.  Warkanty— TTJfeerc  None  Can  be  Implied  by  a  Vendor  as  to 
Quality,— There  is  no  implied  warranty  as  to  quality  by  a  vendor  who 
is  not  a  manufacturer. 

2.  Caveat  Emptor— W/iere  the  Ride  Applies.— Where  a  purchaser 
from  a  jobber  has  an  equal  opportunity  to  inspect  the  property  as  the 
jobber  has,  the  doctrine  of  caveat  emptor  must  be  held  to  apply. 

Assnmpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  pr«*siding.  Heard 
in  this  court  at  the  April  term,  1900.  Affirmed.  Opinion  filed  October 
8,  1900. 

Isaac  C.  Edwards,  attdrney  for  appellants. 

QuiNN  &  QciNN  and  W.  L  Slkmmons,  attorneys  for 
appellees. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee^  against  appellants,  to  recover 
the  amount  claimed  to  be  due  on  a  certain  note  for  $446.71, 
dated  December  31, 1897,  given  by  appellants  in  settlement 
of  the  balance  due  from  them  to  appellees  on  an  order  for 
goods  purchased  by  the  latter  in  1897.  There  was  dispute 
between  the  parties  as  to  certain  items  claimed  by  appellees 
as  a  se|;  off,  and  hence  the  note  was  marked  "  not  negoti- 
able." The  defendants  pleaded  the  general  issue,  and  there 
was  also  a  stipulation  that  any  evidence  proper  under  any 
special  plea,  and  under  any  replication  thereto,  should  be 
admitted.  A  jury  was  waived  and  the  cause  tried  by  the 
court.  There  was  a  finding  and  judgment  for  the  plaint- 
iffs for  $507.55.  Defendants  bring  the  case  to  this  court 
and  assign  for  error  that  the  court  erred  in  finding  for  the 
plaintiffs;  that  the  court  found  contrary  to  the  law  and 
the  evidence,  and  erred  in  holding  the  first,  fourth  and 
fifth  propositions  of  law,  and  each  of  them,  to  be  the  law 
in  this  cause. 
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The  note  was  given  for  a  balance  due  appellees  for  a  lot 
of  buggy  wheels  sold  by  appellees  to  appellants.  The 
defense  set  up  was  that  after  appellants  had  put  the  wheels 
upon  the  buggies  and  painted  and  sold  them,  a  large  part  of 
them  were  returned  or  came  back  to  appellants  in  bad  con- 
dition. The  wheels  were  manufactured  by  the  Mutual 
Wheel  Company  of  Moline,  Illinois,  and  were  sold  by  appel- 
lees to  appellants  through  the  traveling  salesman  of  the 
former,  W.  D.  Gordon.  The  size  of  the  several  parts  of 
the  wheels  was  designated  and  specified  by  the  president 
and  superintendent  of  appellants.  They  were  to  be  of  the 
grade  known  as  the  "  D  "  grade,  which  was  the  cheapest 
grade  manufactured  by  the  Moline  Company.  Appellees 
were  not  manufacturers  of  the  wheels  but  merely  jobbers, 
and  as  such  sold  the  goods  to  appellants.  These  facts  were 
well  known  to  the  president  and  superintenjdent  of  appel- 
lants, who  were  the  parties  making  the  contract  on  their 
behalf.  No  express  warranty  was  required  and  none  was 
given.  These  facts  clearly  appearing  in  the  evidence,  we 
think  the  defense  sought  to  be  interposed  was  not  main- 
tained. As  we  understand  the  law,  there  is  no  implied 
warranty  as  to  quality  by  a  vendor  who  is  not  a  manufact- 
urer. Archdale  v.  Moore,  19  111.  565;  Kohl  v.  Lindley,  39 
111.  195;  Ramming  v.  Caldwell,  43  111.  App.  175. 

In  the  case  at  bar  there  was  no  express  warpanty  and  no 
evidence  of  any  fraud  in  the  sale.  Martin  &  Co.  had  as 
good  a  chance  to  inspect  the  wheels  and  ascertain  their  con- 
dition as  had  appellees.  The  doctrine  of  caveat  emptor 
must  be  held  to  apply.  The  authorities  cited  by  counsel  for 
appellants  have  no  application  to  a  case  of  this  character. 

But  even  if  the  law  were  otherwise,  the  evidence  given 
on  the  part  of-  appellants  was  entirely  too  uncertain  and 
indefinite  to  form  the  basis  of  an  allowance  by  way  of 
recoupment  or  set-off.  Neither  Mr.  Martin,  the  president, 
nor  Mr.  Brownlee,  the  superintendent  of  appellants,  were 
able  to  give  the  number  of  wheels  returned  or  the  cost  of 
the  repairs.  Before  a  party  can  be  allowed  a  claim  of  set- 
off, he  must  show  with  some  reasonable  degree  of  certainty 
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what  the  claim  amounts  to  and  the  items  thereof.  This 
was  not  done  and  hence  we  do  not  see  how  the  court  below 
could  have  found  otherwise  than  ho  did  on  the  evidence. 
We  think  the  law  was  properly  applied  to  the  facts  of  the 
case.    The  judgment  will  be  affirmed. 


James  J.  Carey  y.  M.  B.  Walsh, 

1.  Appellate  Court  Practice— Jtegtimfes  of  the  Abstract.'— JJjider 
the  rules  of  this  court  an  appellant  must  present  an  abstract  that  shows 
what  the  case  is,  what  errors  prejudicial  to  him  were  committed  below, 
his  exceptions  thereto,  and  how  the  errors  are  presented  to  this  court 
by  the  record,  and  this  with  sufficient  fullness  so  that,  ordinarily,  there 
will  be  no  necessity  for  the  court  or  opposite  counsel  to  inspect  the 
record. 

2.  Sa^e— Instructions  to  he  Presented  in  the  Abstract,— Vvivtiee  have 
no  right  to  set  forth  a  single  instruction  or  the  instructions  given  on  one 
side  of  the  case,  and  object  to  the  same,  leaving  the  court  to  go  to  the 
record  for  the  purpose  of  determining  wliether  otliers  supply  omissions 
or  cure  defects  complained  of. 

Assumpsit,  on  an  open  account  Appeal  from  the  Ck)unty  Court  of 
Living8t*)n  County;  the  Hon.  George  W.  Patton,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1000.  Affirmed.  Opinion  filed 
October  8,  1900. 

W.  H.  Ketcham  and  Strawn,  Funk  &  Strawn,  attor- 
neys for  appellant. 

R.  S.  McIlduff,  attorney  for  appellee. 

Mr,  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  brought  by  appellant  against  appellee  on 
an  open  account  before  a  justice  of  the  peace. 

On  a  trial  in  the  Circuit  Court  to  which  the  case  was 
appealed  there  was  a  judgment  against  appellant  for  886.39, 
from  which  he  appeals  to  this  court.    The  abstract  of  the 
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bill  of  exceptions  in  this  case  contains  a  portion  only  of  the 
instructions  given  and  refused,  and  does  not  show  by  whom 
they  were  offered,  nor  any  exception  to  the  action  of  the 
court  thereon.  It  also  fails  to  show  what  points  were 
assigned  on  the  motion  for  a  new  trial,  or  that  any  excep- 
tion was  taken  to  the  denial  of  said  motion  or  the  rendi- 
tion of  judgment.  The  abstract  does  not  comply  with 
the  rules  of  this  court,  and  fails  to  present  the  errors  relied 
upon  to  reverse  the  judgment.  In  a  somewhat  similar  case, 
Martin  v.  McMurray,  74  111.  App.  44,  it  was  said  by  this 
court : 

**  Under  the  rule  in  question  (rule  20)  appellant  must  pre- 
sent an  abstract  that  shows  what  the  case  is.  what  errors 
prejudicial  to  him  were  committed  below,  his  exceptions 
thereto,  and  how  the  errors  are  presented  to  this  court  by 
the  record,  and  this  with  sufficient  fullness,  so  that  ordi- 
narily there  will  be  no  necessitv  for  the  court  or  opposite 
counsel  to  inspect  the  record.  \Ve  forbear  to  cite  the  nu- 
merous cases  in  which  the  appellate  courts  of  this  State 
have  enforced  this  rule." 

In  Roodhouse  v.  Christian,  158  111.  137,  it  was  said  by  the 
Supreme  Court : 

"  In  determining  whether  or  not  an  instruction  is  erro- 
neous, it  must  be  considered  in  connection  with  all  the  other 
instructions  given  in  the  case;  and  even  though  one  or  more 
instructions  in  a  series  may  be  erroneous,  still,  unless  it  can 
be  seen  that  some  injury  thereby  resulted  to  the  partv 
complaining,  the  error  will  be  treated  as  a  harmless  one.  ft 
is  therefore  manifest  that  a  case  can  only  be  properly  con- 
sidered, where  the  ruling  of  the  trial  court  in  giving  in- 
structions is  assigned  for  error,  when  all  the  instructions 
given  are  presented  by  the  abstract.  All  the  instructions 
asked  upon  the  trial  should  be  set  forth  in  the  abstract. 
Parties  have  no  right  to  set  forth  a  single  instruction,  or  the 
instructions  given  on  one  side  of  the  case,  and  object  to  the 
same,  leaving  the  court  to  go  to  the  record  for  the  purpose 
of  determining  whether  others  supply  omissions  or  cure 
defects  complained  of." 

This  abstract,  therefore,  presents  no  question  of^  either 
law  or  fact  for  our  consideration. 

We  have,  however,  read   and  considered  the  evidence. 
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From  the  proofs  it  appears  that  the  appellee  was  a  grain 
dealer  in  Campus,  Illinois,  and  appellant  a  farmer  living 
near  by;  that  they  had  dealt  with  each  other  for  years,  and 
there  was  an  open  account  between  them  at  the  time  the 
H5ontroversy  in  question  arose. 

The  only  question  of  fact  disputed,  as  agreed  by  counsel 
in  their  briefs,  is  whether  appellee  had  a  right  to  charge 
appellant  the  sum  of  $154  paid  by  the  former  on  a  note 
upon  which  appellant  was  surety.  This  payment  was  made 
by  appellee  after  two  conversations  between  him  and  ap- 
pellant concerning  the  matter,  and  we  find  that  the  pre- 
ponderance of  the  evidence  supports  the  claim  of  appellee 
that  he  was  authorized  by  appellant  to  pay  said  sum  and 
charge  the  same  to  him.  The  judgment  was  therefore  cor- 
rect, and  will  be  affirmed. 


City  of  La  Salle  r.  Hyacinth  Eostka. 

1.  Master  and  Servant— Dufjy  of  the  Master  to  See  that  the  Serv- 
ant is  Not  Exposed  to  Risks^  etc— The  master  is  bound  to  exercise  care 
and  prudence  that  those  in  bis  employment  are  not  exposed  to  unreason- 
able risks  and  dangers,  and  the  servant  has  the  right  to  understand' that 

*  the  master  wiU  exercise  such  diligence  in  protecting  him  from  injury. 

2.  Same— W/iere  the  Master  Assumes  a  Matter  Not  His  Duty.— 
Where  the  master  assumes  to  perform  a  service,  whether  in  fact  it  is  or 
is  not  his  duty  to  do  so,  the  servant  has  a  right  to  presume  that  such 
service  wiU  be  fully  performed,  and  he  may  rely  upon  such  performance. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  La  Salle  County;  the  Hon.  Charles  Blanch ard,  Judge, 
presiding,  keard  in  this  court  at  the  April  term,  1900.  Affirmed. 
Opinion  filed  October  8,  1900. 

WiLLiA.M  J.  SiEGLKB  and  Haskins  &  Pannkok,  attorneys 
for  appellant. 

Qeorgb  J.  Gletm,  John  E.  Coleman  and  Trainor  & 
Browne,  attorneys  for  appellee. 
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Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  api')el- 
lant,  to  recover  damages  for  injuries  sustained  by  him  in 
consequence  of  the  caving  in  of  the  bank  of  a  sewer  in 
which  he  was  working  for  appellant,  under  the  direction  of 
its  street  superintendent.  The  sewer  caved  in  and  seriously 
injured  appellee.  Two  years  later  he  brought  this  suit. 
The  defendant  filed  a  plea  of  not  guilt}^,  and  upon  a  trial 
by  jury  there  was  a  verdict  for  $2,500  in  favor  of  appellee 
upon  which  the  court  rendered  judgment.  The  defendant 
appeals  to  this  court. 

The  declaration  contained  but  one  count,  but  when  this 
is  carefully  read  from  the  record,  it  appears  to  be  much 
broader  in  its  charges  of  negligence  than  appellant's  coun- 
sel seems  to  assume,  and  is  even  broader  than  appellee 
states  in  his  brief.  The  declaration  charges  that  on  or 
about  July  7,  1897,  the  defendant  city  was  engaged  in  the 
construction  of  a  certain  sewer  within  the  city,  and  that 
plaintiff  was  employed  by  defendant  as  a  common  laborer 
to  work  in  said  sewer;  avers  it  was  the  duty  of  the  defend- 
ant to  so  construct  the  sewer  that  the  sides  or  walls  thereof 
would  be  firm,  and  that  the  earth,  sand,  and  other  substances 
there  being  would  be  firmly  held  in  place,  and  that  persons 
in  the  employ  of  the  city  in  the  construction  of  such  sewer 
might  with  safety  enter  therein  to  perform  the  work  nec- 
essary to  be  done  therein;  avers  a  breach  of  this  duty  and 
that  the  city  wrongfully,  carelessly  and  negligenth''  suffered 
the  excavation  for  the  sewer  to  remain  in  an  unsafe  condi- 
tion, and  allowed  the  earth,  sand  and  other  substances 
forming  the  sides  or  walls  of  said  excavation  to  remain  in  a 
loose,  water-soaked  and  dangerous  condition,  whereby  the 
walls  of  the  sewer  fell  and  caved  in  upon  the  plaintiff  and 
caused  the  injury  complained  of. 

It  can  scarcely  be  doubted  that  the  declaration,  if  proven, 
is  sufficient  to  sustain  a  right  of  recovery.  We  will  not 
attempt  to  discuss  the  evidence  in  detail,  as  found  in  the 
record,  which  is  voluminous,  but  content  ourselves  by 
saying  that  in  our  opinion  it  was  sufficient  to  warrant  the 
verdict  of  the  jury. 
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It  is  insisted  upon  as  grounds  for  reversal,  that  the  court 
erred  in  permitting  appellee  to  make  proof  of  the  fact  that 
the  ditch  in  question  was  not  shored  or  braced  at  the  place 
of  the  accident  at  the  time  of  the  injury,  and  it  is  urged 
that  this  was  allowing  proof  of  negligence  not  charged  in 
the  declaration.  We  think  the  evidence  was  properly  ad- 
mitted. It  was  not  only  admissible  as  within  the  scope  of 
the  broad  allegations  of  the  declaration,  but  it  was  descriy)- 
tive  of  the  situation  at  the  time  of  the  accident,  which  is 
always  competent.  C.  &  1.  R.  R.  Co.  v.  Lane,  130  111.  116; 
N.  Y.,  C.  &  St.  L.  R.  R.  Co.  v.  Luebeck,  157  111.  595-603. 

Much  space  is  given  in  the  argument  of  counsel  for  appel- 
lant, to  the  proposition  that  appellee's  injury  was  caused 
by  one  of  the  risks  ordinarily  incident  to  the  occupation  in 
which  he  was  engaged;  that  he  knew  of  the  risk  as  well 
as  his  employer  and  voluntarily  assumed  it.  We  need  not 
spend  much  time  in  discussing  this  proposition,  nor  in  com- 
menting on  the  various  authorities  cited  as  showing  the  law 
in  such  cases.  The  law  is  well  settled  and  will  always  be 
applied  in  a  proper  case.  We  think  the  proposition  is  well 
stated  in  Noyes  v.  Smith  &  Lee,  28  Vt.  64,  where  it  is  said: 

"  The  master  is  bound  to  exercise  care  and  prudence  that 
those  in  his  employment  be  not  exposed  to  unreasonable 
risks  and  dangers,  and  the  servant  has  a  right  to  understand 
that  the  master  will  exercise  that  diligence  in  protecting 
him  from  injury.  *  *  *  It  is  only  such  injuries  as  have 
arisen  after  the  exercise  of  that  diligence  and  care  on  the 
part  of  the  master,  that  can  properly  be  termed  accidents 
or  casualties,  which  the  servant  has  impliedly  agreed  to  risk 
and  for  which  the  master  is  not  liable. ' 

It  is  no  doubt  true  that  in  all  cases  of  employment  cer- 
tain risks  are  assumed  by  the  servant,  but  the  duty  remains 
upon  the  master  at  all  times  to  use  reasonable  care  to  fur- 
nish the  servant  a  reasonably  safe  place  in  which  to  perform 
his  work. 

Unquestionably  the  heavy  rains  occurring  while  work 
was  in  progress  upon  the  sewer,  caused  the  soil  to  become 
water  soaked  and  the  walls  loose  and  dangerous.  This  was 
well  known  to  apj>ellant'8  superintendent  and  foreman,  who 
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at  once  went  to  work  shoring  and  bracino^  the  walls  so  as 
to  make  them  safe  for  the  men  to  work.  Whether  this  was 
a  duty  devolving  upon  appellant  or  not,  it  was  assumed  as 
a  duty,  and  being  so  assumed,  appellee  had  a  right  to  pre- 
sume that  it  was  fully  performed,  and  that  the  place  was 
made  safe  for  him  to  go  to  work,  as  he  was  in  effect  ordered 
to  do  by  appellant's  foreman.  We  regard  it  as  an  important 
circumstance  that  defendant's  superintendent  and  foreman 
were  at  Avork  shoring  and  bracing  up  certain  parts  of  this 
ditch  at  the  very  time  appellee  was  directed  to  go  to  work. 
Under  the  circumstances  such  direction  would  certainly  be 
an  indication  to  appellee  that  in  the  opinion  of  the  foreman 
the  place  was  safe  for  him  to  work  in. 

Complaint  is  made  of  the  instructions  given  for  the 
plaintiff.  So  far  as  we  can  discover,  they  omitted  no  neces- 
sary element  as  to  plaintiff's  right  of  recovery.  We  think 
they  are  substantially  free  from  error  and  that  appellant 
has  no  just  cause  of  complaint  on  that  score. 

The  jury  were  instructed  at  great  length  on  behalf  of 
appellant.  There  was  no  reversible  error  in  the  action  of 
the  court  in  refusing  certain  instructions  oflfered  by  the 
defendant:  The  expression  in  the  12th  instruction  as  to 
the  appearance  of  witnesses  upon  the  stand,  might  properly 
have  been  left  in,  but  striking  it  out  was  not  erroneous,  as 
the  point  Avas  sufficiently  covered  bj'-  the  other  general 
language  of  the  instruction.  On  the  whole  we  think  there 
was  no  error  in  the  instructions. 

The  case  was  somewhat  similar  in  its  facts  and  circum- 
stances to  Ross  V.  Shanley,  86  111.  App.  144,  and  the  reason- 
ing of  the  court  in  the  opinion  in  that  case  may  well  be 
applied  to  the  case  at  bar. 

Our  conclusion  from  a  review  of  the  whole  record  is,  that 
the  appellee  was  entitled  to  recover  and  no  error  appears  suf- 
ficient to  require  a  reversal. 

We  can  not  say  that  the  damages  are  excessive.  The 
judgment  must  therefore  be  affirmed. 
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Tance  M.  Powell  y.  T.  J.  Ong. 

1.  Collateral  Securities— Dwfy  of  the  Pledgee.^ A  pledgee  who 
holds  commercial  paper  as  collateral  security  for  the  payment  of  his 
debt,  has  no  power,  in  the  absence  of  special  authority,  to  sell  it  upon  de- 
fault of  payment,  but  is  bound  to  hold  and  collect  it  as  it  becomes  due 
and  apply  the  net  proceeds  to  the  payment  of  his  debt. 

2.  Sx^K—Right  of  the  Pledgee  to  ComiYromUe  with  the  Maker  of  the 
Collateral, — Tlie  holder  of  commercial  papei;  as  collateral  security  for  a 
debt  due  him,  has  no  right,  except  in  very  extreme  cases,  to  compromise 
with  the  parties  to  such  security  for  a  sum  less  than  the  amount  due, 
and  in  case  he  does  so  he  will  be  compelled  to  account  to  the  pledgor  for 
the  full  value. 

3.  Same— W^a<  is  Not  a  Sale  by  a  Pledgee,  Under  Express  Authority 
to  SeZZ.— Where  the  pledgee  of  commercial  paper  as  collateral  security 
has  express  authority  to  sell  it  at  public  or  private  sale,  and  instead  of  so 
doing  surrenders  it  to  the  maker  at  maturity  for  a  less  sum  than  the 
amount  due,  without  making  an  effort  to  collect  the  whole  amount, 
such  surrender  is  not  such  a  sale  as  is  contemplated  by  the  parties  to  the 
pledge  and  will  render  the  pledgee  liable  to  an  action  for  the  injury- 
sustained  by  the  pledgor. 

4.  Same— Potrer  of  the  Pledgee  to  Compromise  in  the  Absence  of  a 
Special  Agreement. — The  pledgee  of  negotiable  instruments  as  collater&l 
security  can  not,  in  the  absence  of  a  special  agreement,  accept  anj^thing 
less  than  the  full  amount  due  from  the  parties  bound,  and  any  trade  or 
compromise  by  the  pledgee  with  the  parties  to  such  collateral  by  which 
the  same  is  surrendered  for  lees  than  its  face  value,  is  a  breach  of  duty 
on  the  part  of  the  pledgee. 

5.  Measure  of  Damages— TTTicre  the  Pledgee  of  Collateral  Security 
Effects  a  Compromise  with  the  Parties  Bound.— Where  the  pledgee  of  a 
promissory  note,  without  authority,  effects  a  compromise  with  the  maker, 
he  must  respond  to  owner  of  such  note  for  the  value  of  it,  and  the  bur- 
den of  showing  that  the  true  value  of  the  note  is  less  than  its  face  value, 
is  upon  the  pledgee. 

Trespass  on  the  Case,  for  a  wrongful  disposition  of  collateral  security. 
Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon.  Leslie  D. 
Puterbauqh,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1900.    Aflirmed.    Opinion  filed  October  8.  1900. 

David  E.  Conigisky,  attorney  for  appellant. 

John  J.  Sandb  and  Ellwood,  Meek  &  Lovett,  attorneys 
for  appellee. 
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the  court. 

On  January  12,  1899,  appellee  being  indebted  to  appel- 
lant in  the  sum  of  $94.71,  gave  the  latter  his  note  for  that 
amount,  payable  on  or  before  July  30,  1899,  with  interest 
at  the  rate  of  seven  per  cent  per  annum.  At  the  same  time 
he  delivered  to  appellant  as  collateral  security  for  the  pay- 
jnent  of  said  note,  another  note  executed  by  Fred  A.  Con- 
nor for  the  sum  of  $650,  dated  July  30,  1898,  due  one  year 
after  date  with  interest  at  the  rate  of  seven  per  cent  per 
annum,  with  a  power  of  attorney  to  confess  judgment  at 
any  time  in  any  court  of  record.  In  return,  appellant,  by 
his  attorney,  gave  appellee  an  instrument  in  writing  show- 
ing that  the  $650  note  was  to  be  held  as  collateral  security 
for  the  note  for  $94.71,  and  that  upon  the  payment  of  the 
latter  the  former  note  was  to  be  returned  to  appellee.  At 
the  time  the  notes  matured  appellee  was  absent  from  the 
State  and  shortly  afterward  both  the  notes  were  turned 
over  to  Connor,  who  paid  appellant  the  amount  due  upon 
appellee's  note  for  $94.71.  On  August  4,  1899,  appellant 
wrote  appellee, saying  "I  disposed  of  your  note  to  Connor 
for  my  money."  Some  four  months  later  appellee  tendered 
appellant  the  amount  due  on  his  note  for  $94.71  and  de- 
manded the  return  of  the  collateral  note  for  $650.  Appel- 
lant did  not  return  the  latter,  however,  for  the  reason,  as  he 
said,  that  Mr.  Connor  had  both  notes  and  they  were  now 
out  of  his  hands. 

This  suit  is  an  action  on  the  case  brought  by  appellee  to 
recover  damages  alleged  to  have  been  sustained  by  him  by 
reason  of  the  disposal  of  said  collateral  note  by  appellant. 
The  declaration  contained  two  counts;  the  first  alleges  the 
failure  of  appellant  to  give  public  notice  of  the  sale  of  the 
collateral  note.  The  second  the  failure  to  return  the  same 
upon  a  tender  of  the  amount  due  appellant  upon  appellee's 
note.  Appellant  pleaded  the  general  issue  and  gave  notice 
that  under  it  he  would  make  proof  of  the  insolvency  of 
Fred  A.  Connor,  the  maker  of  the  collateral  note.  There 
was  a   verdict  and  judgment  for  $350, 
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The  principal  question  which  arises  in  this  case  is  whether 
the  holder  of  collateral  security  which  is  deposited  with 
him,  without  express  power  of  sale,  can  legally  sell  the 
same  or  dispose  of  it  by  way  of  compromise,  to  the  maker 
of  the  same,'  either  with  or  without  notice  to  the  owner. 
The  law  is  well  settled  in  this  State,  that  "  a  pledgee  who 
holds  commercial  paper  as  collateral  security  for  the  pay- 
ment of  his  debt,  has  no  authority,  in  the  absence  of  a 
special  power  for  that  purpose,  to  sell  securities  upon 
default  of  payment,  at  public  or  private  sale.  lie  is  bound 
to  hold  and  collect  the  same  as  they  become  due,  and  apply 
the  net  proceeds  to  the  payment  of  the  debt  so  secured." 
Levy  V.  Chicago  National  Bank,  158  111.  88;  Joliet  Iron 
and  Steel  Co.  v.  Scioto  Fire  Brick  Co.,  82  Id.  548;  Union 
Trust  Co.  V.  Eigdon,  93  Id.  458. 

This  case,  however,  differs  from  those  in  which  a  direct 
sale  in  the  market  has  been  made  of  the  collateral,  in  that 
the  collateral  note  in  question  here  was  turned  over  directly 
to  its  maker  upon  the  payment  by  him  of  the  amount  due 
on  the  principal  note. 

In  Story  on  Bailments,  Sec.  321,  it  is  said : 

"The  person  holding  commercial  paper  as  collateral 
secarity  for  a  debt  due  him  has  no  right,  unless  perhaps  in 
a  very  extreme  case,  to  compromise  with  the  parties  to  the 
security  for  a  less  sum  than  the  sum  due  on  the  security, 
and  if  he  does  he  will  be  compelled  to  account  to  the 
pledgor  for  the  full  value." 

The  case  of  Union  Trust  Co.  v.  Eigdon,  8icj)ra,  was  very 
similar  to  the  one  under  consideration,  save  in  that  case 
there  was  express  written  authority  to  the  pledgee  to  sell  the 
collateral  security,  or  any  part  thereof,  at  public  or  private 
sale.  In  that  case  the  pledgee  surrendered  the  collateral 
securities  to  the  maker  at  their  maturity,  without  any  effort 
to  collect  the  same,  for  a  sum  less  than  was  due  thereon, 
but  for  enough  to  pay  the  principal  debt.  It  was  held  by 
the  court  that  such  transaction  was  not  a  sale,  as  contera- 
phited  by  the  parties  to  the  pledge,  and  that  it  rendered  the 
pledgee  liable  in  an  action  on  the  case  to  the  pledgor  for 
the  injury  sustained  by  the  latter. 

"  Vol-  XCII  7 
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In  Colebrook  on  Collateral  Securities,  Sec.  96,  the  rule  is 
stated  as  follows : 

"  The  pledgee  of  negotiable  securities  as  collateral  secu- 
rity is  not  permitted  in  the  absence  of  special  agreement,  in 
his  dealings  with  the  securities,  to  accept  anything  less  in 
discharge  or  satisfaction  of  them  from  the  parties  bound, 
than  the  face  value  of  such  paper.  Any  traae  or  compro- 
mise or  rebate  made  by  the  pledgee  with  the  maker  or  other 
parties  to  such  collaterals,  vhereby  the  same  are  surren- 
dered for  less  than  the  face  value  thereof,  is  a  breach  of  the 
duty  of  the  pledgee  and  is  not  sustained.  Any  arrange- 
ment whereby  the  securities  are  transferred  for  less  than  is 
due  thereon  to  a  party  already  bound,  for  the  full  amount, 
is  a  compromise,  notwithstanding  a  power  of  sale  has  been 
given  by  the  contract  of  pledge." 

It  is  therefore  apparent  from  the  above  authorities  that 
appellant  by  disposing  of  the  collateral  note  to  the  maker 
thereof,  rendered  himself  liable  to  appellee  for  any  damages 
sustained  by  the  latter  and  it  was  immaterial  whether  there 
was  any  actual  fraud  or  collusion  on  the  part  of  appellant 
in  the  transaction.  The  measureof  damages  v^^^  prima  facie 
the  amount  due  on  the  collateral  note,  less  the  debt  it  was 
given  to  secure,  and  the  burden  of  proving  the  amount  to 
be  less  was  upon  the  appellant. 

"  When  the  pledgee  of  a  promissory  note,  without  author- 
ity, compromises  with  the  maker  thereof,  he  must  respond 
to  the  pledgor  and  owner  for  the  value  of  such  note,  and 
prima  facie  the  face  value  is  the  true  value,  the  burden  of 
showing  that  the  true  value  is  less  than  the  face  value  being 
thrown  upon  the  pledgee."  Union  Nat.  Bank  v.  Post,  64 
111.  App.  404. 

In  this  case  an  attempt  was  made  to  show  the  insolvency 
of  Connor  but  it  was  not  sustained  by  the  weight  of  the  evi- 
dence and  the  jury  was  fully  justified  in  finding  a  verdict 
in  the  sum  of  $350,  which  was  considerably  less  than  the 
amount  due  on  the  note. 

Appellant  complains  that  proper  instructions  ofiFered  by 
him  were  refused  by  the  court  and  improper  instructions 
given  on  the  part  of  appellee.  We  are  of  opinion,  however, 
that  the  court  did  not  err  in  this  regard  and  the  jury  was 
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fairly  instructed  by  the  trial  court  as  to  the  law  applicable 
to  the  case  upon  the  lines  above  indicated.  The  judgment 
of  the  court  below  will  therefore  be  affirmed. 


J.  Alfred  Eichler  t.  Francis  James. 

1.  Verdicts— ConcZtmw  on  Confiicting  ^tmfencc.— Where  the  evi- 
dence is  irreconcilably  conflicting  it  is  the  peculiar  province  of  the 
jury  to  reconcile  the  conflict  and  determine  where  the  truth  lies. 

Assninpsit,  for  services.  Appeal  from  the  Circuit  Court  of  McHenry 
County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1900.  Affirmed.  Opinion  filed  October  8, 
1900. 

V.  S.  LuMLEY,  attorney  for  appellant. 

E.  D.  Shubtlbff  and  A.  B.  Coon,  attorneys  for  appellee. 

Mr.  Justice  Crabtreb  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellee  against  appel- 
lant, to  recover  for  services  in  drilling  a  well.  The  declara- 
tion contained  two  counts :  First,  on  a  special  contract, 
and  the  second  for  labor  and  materials  furnished  at  the 
request  of  appellant.  The  defendant  pleaded  non  assumpsit. 
There  were  three  trials  by  jury,  the  two  first  resulting  in  a 
disagreement,  and  the  third  in  a  verdict  in  favor  of  the 
plaintiff  for  $229.25,  upon  which  the  court  gave  judgment 
and  the  defendant  appealed  to  this  court. 

It  appears  from  the  evidence  that  in  September,  1897,  the 
parties  entered  into  an  oral  contract,  whereby  appellee 
agreed  to  drill  a  well  for  appellant,  and  put  therein  a  force 
pump,  the  well  and  pump  to  be  of  suflBcient  capacity  to  fur- 
nish an  ample  supply  of  water  for  stock  purposes.  Appel- 
lant agreed  to  pay  therefor  $1.50  per  foot  from  the  top  of 
the  pump  to  the  bottom  of  the  well,  and  to  board  the  men 
engaged  thereon  during    the  continuance  of  the   work. 
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Appellee  commenced  work  on  the  well  during  the  same 
month,  and  went  down  to  a  depth  of  148  feet,  when  he  got 
his  drill  rods  fastened  in  the  well  in  such  manner  that  after 
a  good  deal  of  effort  to  get  them  out  he  was  unable  to  do 
so,  and  they  there  remained.  He  had  already  passed  through 
several  veins  of  water  but  feared  he  had  not  obtained  a 
sufficient  supply  to  fulfill  his  contract.  About  the  9th  of 
February,  1898,  appellant  picked  out  a  pump  and  appellee 
put  it  on  the  well  and  made  a  test  of  the  same  and  then 
concluded  he  had  a  sufficient  supply  of  water.  Whether  or 
not  there  was  a  sufficient  supply  of  water  to  fulfill  the  terms 
of  the  contract  appears  to  have  been  the  principal  subject 
of  controversy  in  the  trial  of  the  cause,  and  on  this  point 
there  is  a  serious  conflict  in  the  evidence.  According  to 
the  testimony  of  plaintiff's  witnesses,  he  and  his  brother 
pumped  the  well  for  two  and  one-half  hours  and  got  plenty 
of  water  and  no  cessation  of  the  flow.  In  April  a  witness 
testifies  that  he  pumped  the  well  for  ten  minutes  at  one 
time  and  ten  or  fifteen  minutes  at  another  and  got  a  good, 
steady  flow.  Another  witness  testifies  that  he  pumped  it 
in  June  and  found  a  steady  flow.  At  one  time  something 
was  the  matter  with  the  pump  when  appellee  was  notified 
and  upon  examination  by  him  he  found  a  stick  in  the  valve 
and  on  removing  it  the  pump  then  brought  water  all  right. 
On  the  other  hand  the  testimony  of  appellant  and  his  wit- 
nesses was  that  the  well  could  be  and  was  pumped  dry  in 
five  minutes.  It  was  the  peculiar  province  of  the  jury  to 
determine,  in  this  irreconcilable  conflict  of  the  evidence, 
where  the  truth  lay,  and  we  are  not  disposed  to  interfere 
with  their  finding  as  to  this  point.  The  farm  was  in  posses- 
sion of  a  tenant,  and  in  March  appellant  notified  the  tenant 
not  to  use  the  pump,  and  he  did  not  thereafter  use  it.  In 
August  following  appellant  hired  another  man  to  dig  a  well 
at  the  same. spot  where  the  drill  was  fast  in  the  ground  and 
around  the  old  pipe  and  in  doing  so  some  water  was  gotten 
at  a  depth  of  six  feet  and  a  sufficient  supply  at  about 
twenty  feet  where  the  new  well  stopped.  By  directions 
of  appellant,  the  pipe  put  down  by  appellee  was  cut  off 
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about  eighteen  inches  above  the  bottom  of  the  last  well, 
and  plugged  with  a  piece  of  wood  having  a  half  inch  hole 
in  it.  After  this  suit  had  been  pending  some  time,  and 
appellant  had  sold  the  farm  to  Col  well,  appellee  came  to  the 
dug  well,  had  the  water  pumped  out  and  removed  the  plug 
having  a  hole  in  it,  and  drove  a  solid  plug  far  down  the 
pipe  and  about  at  the  end,  effectually  closing  the  pipe  and 
stopping  the  flow  of  water  therefrom.  The  evidence  shows 
that  before  this  was  done  water  flowed  into  the  well  through 
the  hole  in  the  plug,  and  that  the  well  had  maintained  a 
uniform  depth  of  water  of  sixteen  feet,  furnishing  an  ample 
supply  for  stock  purposes,  and  that  after  putting  in  the  solid 
plug  it  dropped  to  six  feet  in  depth  and  remained  there. 
There  seems  to  be  no  reason  why  appellant  could  not  have 
located  the  new  well  a  few  feet  away  from  the  pipe  put  in 
by  appellee  but  he  apparently  located  at  the  precise  spot 
that  he  might  get  the  benefit  of  any  water  which  might  flow 
from  that  pipe,  and  left  the  hole  in  the  plug  for  that  purpose. 
There  is  some  evidence  that  appellant  put  in  the  plug  to 
keep  the  sand  out  of  the  pipe  and  left  the  hole,  because  he 
claimed  that  the  water  would  come  out  of  the  smaller  hole 
with  more  force  than  it  would  out  of  a  larger  one. 

All  the  proof  considered,  the  jury  were  not  unwarranted 
in  finding  that  there  was  a  sufficient  supply  of  water  for 
stock  purposes  from  the  well  drilled  by  appellee,  to  fulfill 
his  contract  in  that  behalf,  and  this  they  must  have  done, 
because  in  their  verdict  they  allowed  the  plaintiff  the  con- 
tract price  exactly  to  a  cent,  which  they  could  not  have 
done  unless  they  concluded  he  had  completed  his  contract. 
The  evidence  being  conflicting,  and  that  on  the  part  of  the 
plaintiff  being  amply  sufficient  to  sustain  the  verdict,  we 
can  not  say  that  the  verdict  ought  to  be  set  aside.  We 
find  no  material  error  in  the  rulings  of  the  court  upon  the 
evidence. 

Much  complaint  is  made  as  to  the  action  of  the  court  in 
giving  and  refusing  instructions.  It  must  be  admitted  that 
the  record  is  not  entirely  free  from  error  in  this  regard. 
Instruction  No.  1,  given  for  the  plaintiff,  tolls  the  jury  in 
substance  that  if  plaintiff  bored  a  well  or  attempted  to  bore 
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a  well  for  defendant  which  furnished  water  which  was  used 
and  accepted  by  the  defendant,  then  although  plaintiff  had 
not  completed  his  contract  yet  he  could  recover  the  reason- 
able expense  of  his  labor  and  material  in  furnishing  such  a 
supply  of  water.  This  instruction  related  to  a  right  to 
recover  under  the  second  count  of  the  declaration,  even 
though  plaintiflf  had  not  fulfilled  his  contract.  The  instruc- 
tion was  not  a  correct  statement  of  the  law  as  applicable 
to  the  facts  appearing  in  the  evidence,  but  inasmuch  as  the 
jury  found  for  the  plaintiff  the  precise  contract  price,  it  is 
evident  they  found  their  verdict  under  the  first  count  of 
the  declaration  and  the  incorrect  instruction  did  the  defend- 
ant no  harm,  as  the  jury  were  in  no  wise  misled  by  it. 

We  do  not  regard  the  second  instruction  given  for  plaint- 
iff as  being  open  to  the  criticisms  placed  upon  it  by  counsel 
for  appellant. 

The  last  two  lines  of  the  third  instruction  complained  of 
by  appellant,  might  be  objectionable  if  standing  alone,  but 
the  instruction  must  be  considered  as  a  whole  and  when  so 
considered  we  think  the  jury  could  not  have  been  misled 
by  it. 

The  fourth  instruction  relates  to  an  allowance  claimed  by 
plaintiff  for  the  cost  of  boarding  his  men  after  the  defend- 
ant refused  longer  to  pay  for  such  board.  As  the  jury  did 
not  allow  the  plaintiff  a  single  cent  upon  this  claim,  the 
error,  if  any,  in  the  instruction,  should  not  work  a  reversal 
of  the  judgment. 

The  fifth  instruction  was  not  seriously  objectionable. 
While  it  directs  the  assessment  of  plaintiff's  damages  at 
such  sum  as  the  evidence  shows  him  entitled  to  recover, 
instead  of  saying  ^*  at  the  contract  price,"  as  it  should  have 
done,  yet  the  evidence  only  gave  the  contract  price  as  the 
basis  and  that  was  all  the  jury  allowed,  and  the  error  did  no 
harm. 

The  sixth  instruction  is  objectionable  in  using  the  word 
"completed"  when  it  meant  only  when  plaintiff  ceased  his 
work  upon  the  well;  yet  the  point  to  which  that  instruc- 
tion was  directed  was  that  defendant's  failure  to  use  the 
well  would  not  of  itself  defeat  a  recovery,  and  in  view  of 
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the  other  instructions  given  we  do  not  think  the  defendant 
could  have  been  prejudiced  by  the  giving  of  this  instruction. 

Complaint  is  made  that  several  of  plaintiff's  instructions 
given,  use  the  expression  "  sufficient  water  for  farm  pur- 
poses," or  "  ordinary  farm  purposes,"  and  it  is  urged  this 
was  misleading  as  the  contract  was,  there  was  to  be  an 
ample  supply  for  stock  purposes.  The  proofs  all  showed 
that  the  farm  in  question  was  a  stock  farm,  and  the  evi- 
dence was  all  directed  to  the  question  whether  there  was  a 
sufficient  supply  of  water  for  that  farm  as  used  for  stock 
purposes.  No  effort  was  made  to  draw  a  distinction  in  the 
proofs  and  show  it  was  sufficient  for  other  farm  purposes 
though  not  for  a  stock  farm.  Appellant  tells  us  in  his  brief 
that  stock  or  dairy  is  now  the  ordinary  use  of  a  farm. 
We  do  not  think  the  language  used  was  calculated  to  mis- 
lead the  jury.  The  eighth  instruction  is  not  confined  to  a 
supply  of  water  in  March  or  April,  but  precludes  that  idea 
by.  requiring  the  jury  to  find  generally  whether  there  was 
sufficient  supply  of  water  in  said  well.  We  think  it  was 
not  erroneous. 

As  to  the  refused  instructions,  number  five  contains  an 
abstract  proposition  of  law  which  the  court  was  not  bound 
to  give.  Besides,  the  rule  laid  down  is  not  universally  true 
and  the  instruction  required  qualification  to  make  It  proper 
to  be  given. 

Number  six  refused,  ignored  all  proof  as  to  defendant 
afterward  using  the  drilled  well,  and  also  ignored  the  sec- 
ond count  of  the  declaration.  We  think  it  was  properly 
refused. 

Seeing  no  good  reason  for  reversing  the  judgment  it  will 
be  affirmed. 


Almetta  Bowell  j.  Chicago  Great  Western  Ry.  Co. 

1.  Instructions— IfarmZcM  ^?Tor.— Where  an  instruction  is  some- 
what faulty  and  open  to  criticism,  if  the  jury  could  not  have  been  mis- 
led by  it,  it  will  not  be  sufficiently  erroneous  to  require  a  reversal  of 
tbe  judgment. 
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2.  Evidence— 0/  the  Condition  oj  Lights  Must  he  Confined  to  the 
Night  of  the  Accident,  ^^here  a  witness  in  a  personal  injury  case  testi- 
fies to  the  condition  of  the  lights  on  the  night  of  the  accident,  but  on 
cross-examination  it  is  developed  that  he  could  not  testify  as  to  such 
condition  on  the  night  of  the  accident,  it  is  proper  to  strike  out  his  tes- 
timony SB  to  other  nights  on  which  he  had  observed  the  absence  of  the 
lights. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  De  Kalb  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1900.  Affirmed.  Opinion  filed 
February  1,  1900.  Rehearing  allowed.  Opinion  modified  and  refiled. 
Mr.  Justice  Dibell  dissenting. 

Jones  &  Rogers  and  J.E.  Matteson,  attorneys  for  plaintiff 
in  error. 

J.  B.  Stephens,  attorney  for  defendant  in  error. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  case  was  originally  commenced  against  the  present 
defendant  in  error  and  theDeKalb  <fe  Great  Western  Railway 
Company  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  in  error,  as  a  conse- 
quence of  falling  from  a  station  platform,  which  it  was 
then  claimed  was  maintained  by  the  two  railroad  com- 
panies jointly,  for  the  use  of  passengers  at  their  station  in 
the  city  of  DeKalb.  On  a  former  trial  of  the  cause  appel- 
lant recovered  a  judgment  for  $450,  which  was  reversed  by 
this  court  on  the  appeal  of  the  railroad  companies.  De- 
Kalb &  Great  Western  Ry.  Go.  v.  Rowell,  74  111.  App.  191. 

We  refer  to  the  opinion  in  that  case  for  a  fuller  and 
more  complete  statement  of  the  facts.  After  the  case  was 
remanded  the  plaintiff  dismissed  the  suit  as  to  the  DeKalb 
Great  Western  Railway  Company,  and  the  cause  being 
tried  against  defendant  in  error,  resulted  in  a  disagreement 
of  the  jury. 

On  a  third  trial  the  jury  returned  a  verdict  in  favor  of 
the  defendant  and  the  plaintiff  prosecutes  this  writ  of  error. 

The  most  serious  complaint  made  by  plaintiff  in  error, 
is  as  to  the  giving  of  instructions  two,  ten  and  eleven  for 
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the  defendant,  and  certain  rulings  of  the  court  on  the  evi- 
dence. 

While  the  instructions  are  somewhat  faulty  and  open  to 
criticism,  yet  we  are  of  the  opinion  the  jury  could  not  have 
been  misled  by  them  and  they  are  not  sufficiently  errone- 
ous to  require  a  reversal  of  the  judgment.  It  is  evident 
the  jury  thought  there  was  little  merit  in  the  plaintiff's 
case.  The  overwhelming  burden  of  proof  shows,  that  the 
troubles  of  which  she  complains,  existed  long  prior  to  her 
fall  from  the  station  platform.  No  doubt  the  jury  con- 
cluded the  plaintiff  had  no  substantial  claim  for  damages 
against  the  defendant. 

We  think  there  was  no  error  in  striking  out  the  testimony 
of  the  witness  Hungerford,  in  regard  to  its  being  dark  on 
the  station  platform  during  the  whole  month  of  January, 
1896.  The  question  was,  what  was  its  condition  as  to  light 
on  January  21,  1896,  and  on  cross-examination  it  developed 
that  he  could  not  testify  as  to  the  lights  on  that  particular 
night;  it  was  proper  then  to  strike  out  his  testimony  as  to 
other  nights  when  he  had  observed  the  absence  of  lights. 

It  is  complained  that  the  court  erred  in  refusing  to  allow 
the  plaintiff  to  show  that  one  of  the  usual  exits  from  the 
station  to  Sixth  street,  was  the  way  taken  by  the  plaintiff 
at  the  time  she  fell  from  the  platform.  The  question  asked 
of  the  witness  Hungerford  concerning  that  matter  was 
leading  and  improper,  and  it  was  not  error  to  sustain  the 
objection.  All  that  plaintiff  was  entitled  to  on  that  sub- 
ject was  admitted  later  in  response  to  other  interrogatories. 

We  find  no  error  in  the  rulings  of  the  court  on  the  admis- 
sion or  rejection  of  evidence,  and  no  reason  appearing  in 
the  record  for  the  reversal  of  the  judgment  it  will  be 
afSrmed. 

Mr.  Justice  Dibell,  dissenting. 
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Joseph  W.  Swafford  et  al.  t.  Isaac  Bosebloom. 

1.  Appellate  Court  Practice  —  Time  for  Filing  Records,— -The 
provisions  of  the  statute  requiring  authenticated  copies  of  records  of 
judgments,  orders  and  decrees  appealed  from,  to  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  appeal  is  taken  on  or  before  the 
second  day  of  the  succeeding  term  of  such  court,  provided  twenty  days 
shall  have  intervened  between  the  last  day  of  rhe  term  at  which  the 
judgment,  order  or  decree  appealed  from  shall  have  entered  and  the 
sitting  of  tlie  court  to  which  the  appeal  is  taken,  etc.,  is  imperative  and 
mandatory. 

2.  Appeals— r/w  Right  Exists  Solely  by  Virtue  of  the  Statute.— The 
right  of  appeal  exists  solely  by  virtue  of  the  statute,  and  to  be  availed 
of,  there  must  be  a  strict  compliance  with  the  statute. 

8.  Same — Construction  of  the  Statute, — The  statute  requiring  the 
record  to  be  filed  on  or  before  the  second  day  of  the  succeeding  term  of 
the  court  to  which  the  appeal  is  taken  clearly  cbntemplates  that  by  the 
second  day  of  such  term  the  appeal  shall  be  perfected  by  the  filing  of 
an  appeal  bond. 

4.  Same— W/ien  Considered  as  Pending j  etc— An  appeal  is  to  be  con- 
sidered as  pending  in  the  court  to  which  it  is  taken  the  moment  the 
appeal  bond  is  filed  with  the  clerk  of  the  court  from  which  such  appeal 
is  taken. 

Motion  to  Set  Aside  an  Order  Dismissingr  an  Appeal.— Appeal 
from  the  Circuit  Court  of  Cook  County.  Heai'd  in  the  Appellate  Court 
at  the  March  term,  1900.  Motion  overruled.  Opinion  filed  November 
5,  1900. 

(106) 
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James  A.  Fetbbson  and  R.  Wilson  Moobb,  attorneys  lor 
appellants. 

O'DoNNELL  &  Brady,  attorneys  for  appellee. 

Mr.  PBEsiDma  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  a  motion  by  appellants  to  set  aside  an  order 
entered  October  25,  1900,  at  the  present  term  of  the  court, 
dismissing  the  appeal  for  failure  to  file  a  transcript  of  the 
record  within  the  first  two  days  of  the  term.  July  20, 1900, 
at  the  July  term  of  the  Circuit  Court,  judgment  was  ren* 
dered  by  that  court  in  favor  of  appellee  and  against  appel- 
lants, from  which  judgment  appellants,  at  same  date,  prayed 
and  were  allowed  an  appeal,  on  filing  bond  in  the  penal  sum 
of  $4,000,  to  be  approved  by  the  clerk,  and  bill  of  exceptions 
within  sixty  days.  By  an  order  entered  September  15th, 
the  time  was  extended  thirty  days,  making  sixty  days  in  all, 
from  July  20, 1900,  or  until  October  18,  1900.  October  17, 
1900,  appellants  filed  their  appeal  bond,  without  surety, 
and  the  same  was  marked  satisfactory  by  appellee's  attor- 
neys, and  was  approved  by  the  clerk. 

The  July  term  of  the  Circuit  Court  ended  Saturday, 
August  11th,  or,  including  Sunday,  August  12th.  The 
present  October  term  of  this  court  commenced  October  2d, 
so  that  at  least  twenty  days  had  elapsed  between  the  end 
of  the  July  term  of  the  Circuit  Court  and  the  first  day  of 
the  next  succeeding  term  of  this  court.  The  statute  pro- 
vides as  follows : 

"Authenticated  copies  of  records  of  judgments,  orders 
and  decrees  appealed  from,  shall  be  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court,  or  of  the  Appellate  Court,  as  the 
case  may  be,  on  or  before  the  second  daj^  of  the  succeeding 
term  of  said  courts;  provided^  twenty  days  shall  have  inter- 
vened between  the  last  day  of  the  term  at  which  the  judg- 
ment, order  or  decree  appealed  from  shall  have  been  entered, 
and  the  sitting  of  the  court  to  which  the  appeal  shall  be 
taken,"  etc.     Kev.  Stat.,  Chap.  110,  Sec.  72. 

This  provision  of  the  statute  is  imperative  and  manda- 


108  Appellate  Courts  of  Illinois. 

Vol.  92.  J  Swafford  v.  Rosebloom. 

tory.  The  right  of  appeal  exists  solely  by  virtue  of  the 
statute,  and  to  be  availed  of,  there  must  be  strict  compli- 
ance with  the  statute.  Hesing  v.  Attorney-General,  104 
111.  292,  295. 

The  statute,  in  requiring  the  record  to  be  filed  on  or 
before  the  second  day  of  the  succeeding  term  of  the  court 
to  which  the  appeal  is  taken,  clearly  contemplates  that  by 
the  second  day  of  such  term  the  appeal  shall  be  perfected 
by  the  filing  of  an  appeal  bond.  It  is  urged  that  the  trial 
court  may  exercise  discretion  in  fixing  or  extending  the 
time  to  file  an  appeal  bond.  This  is  true,  but  such  discre- 
tion must  be  and  generally  is  exercised  with  reference  to 
the  statute.  In  the  present  case  the  discretion  was  improv- 
idently  exercised.  It  is  the  uniform  practice  to  dismiss 
appeals,  when  the  appellants  fail  to  file  any  transcript  of 
the  record  within  the  first  two  days  of  the  term.  It  is 
urged,  however,  that  the  court  had  no  jurisdiction  of  the 
appeal  when  the  order  dismissing  it  was  made. 

The  appeal  was  pending  in  this  court  the  moment  the 
appeal  bond  was  filed  with  the  clerk  of  the  Circuit  Court. 
It  is  not  the  filing  of  a  transcript  of  the  record,  but  the 
filing  of  the  appeal  bond,  which  gives  this  court  jurisdic- 
tion.   Eeynolds  v.  Perry,  11  III.  534. 

The  bond  was  filed,  as  before  stated,  October  17,  1900,  so 
that  October  25,  1900,  when  the  appeal  was  dismissed,  the 
court  had  jurisdiction. 

In  Eeynolds  v.  Perry,  supra^  the  appeal  was  in  a  case  in 
which,  by  the  statute,  no  appeal  lay,  and  it  was  to  a  term 
of  the  Supreme  Court,  next  after  the  June  term  of  that 
court.  Nevertheless,  the  court,  on  the  appellee  filing  a 
short  record  and  moving  to  dismiss  the  appeal  at  the  June 
term,  dismissed  it  at  that  term.  This  court  followed  Rey- 
nolds V.  Perry  in  Howe  v.  Forman,  68  111.  App.  398.  In 
the  present  case  the  appeal  is  to  this  term  and  could  not, 
under  the  statute,  be  to  a  subsequent  term. 

Counsel  for  appellants  further  contend  that  the  appeal  is 
a  nullity,  the  bond  not  having  been  executed  by  any  surety, 
citing  Henderson  v.  Benson,  141  Mass.  218,  and,  therefore, 
that  we  had  no  jurisdiction  to  dismiss  it. 
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Such  is  not  the  law  of  this  State.  In  Eeynolds  v.  Perrj% 
supra^  the  statute  allowed  no  appeal  whatever,  so  that,  in 
legal  contemplation,  the  attempted  appeal  was  a  nullity, 
yet  the  court  dismissed  the  appeal.  While  the  present 
appeal  may  not  have  been  effectual  for  any  valuable  pur- 
pose, it  was  properly  on  the  docket,  and  the  court  had 
ample  power  to  dismiss  it.  The  motion  to  set  aside  the 
order  dismissing  the  appeal  will  be  overruled. 


I  92      109 
p91      415 


William  Metzger  and  Edward  P.  Balier  y.  Andrew 
McCann  et  al. 

1.  Mechanics'  Liens— ^rc  Purely  Statutory.— The  lien  of  a  mechanic 
is  purely  statutory,  and  if  a  claimant  fails  to  comply  substantiaUy  with 
the  provisions  of  the  statute,  he  can  not  secure  a  lien. 

2.  Same— Claims  for  Lien  Under  tlie  Law  of  1893,— Vnder  section 
28  of  the  mechanics'  lien  law  of  1893,  creditors  can  not  enforce  a  lien 
as  against  other  creditors,  or  incumbrancers  or  purchasers,  unless  a 
statement  of  a  claim  for  a  lien  has  been  filed,  as  provided  by  the  act. 

8.  QAMK—Statement  Where  a  Single  Lien  is  Claimed  upon  Distinct 
Lots  of  Land.— As  against  third  persons,  whose  rights  have  intervened, 
a  mechanic's  lien,  claimed  as  a  single  lien  upon  distinct  lots,  can  not  be 
apportioned  so  as  to  preserve  the  lien  upon  each  lot,  where  there  is 
nothing  in  the  statement  filed  with  the  clerk  to  indicate  the  amount 
claimed,  or  the  times  when  the  labor  and  material  were  furnished  for 
each  lot. 

4.  Same — An  Insufficient  Statement.— The  statement  for  a  lien  in 
this  case  is  given  in  the  statement  of  the  case  by  the  court,  and  is  held 
insufficient. 

Mechanic's  Lien.— Appeal  from  the  Superior  Court  of  Cook  County. 
Heard  in  the  Branch  Api^ellate  Court  at  the  October  term,  1899. 
Reversed  and  remanded,  with  directions.  Opinion  filed  October  10, 
1900.    Judgment  vacated.    Opinion  refiled  November  13,  1900. 

Statement. — In  November,  1892,  appellees  entered  into 
a  contract  in  writing,  with  James  Button,  the  husband  of 
Mary  E.  Button,  who  was  then  the  owner  of  the  premises 
in  question,  to  furnish  plumbing,  gas  fitting  and  server 
work  in  improvements  to  be  made  on  lots  one,  two  and  six 
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in  the  same  subdivision,  for  the  surn  of  $1,497.50.  Said 
subdivision  contained  six  lots,  fronting  on  Fiftieth  street, 
adjoining  each  other  and  numbered  consecutively.  Lots 
three,  four  and  five  are  between  said  lot  two  and  said  lot 
six.  Upon  lots  one  and  two  there  was  erected  a  six-flat 
building,  there  being  three  flats,  one  above  the  other,  on 
each  side  of  a  common  entrance  and  hall.  Upon  lots  five 
and  six  there  was  the  same  kind  of  a  building.  It  may  be 
inferred  that  upon  lots  three  and  four  there  was  also  the 
same  kind  of  a  building,  as  there  is  testimony  to  the  eifect 
that  the  roof  over  all  of  said  buildings  is  continuous,  except 
for  the  fire  walls,  and  that  there  is  a  continuous  roof  over 
the  porches. 

Said  Button  and  wife  gave  a  trust  deed,  dated  September 
1,  1892,  and  recorded  in  September,  1892,  to  secure  a  loan 
of  $9,51)0,  conveying  thereby  said  lots  one  and  two  only. 
The  bill  of  complaint  in  this  case  was  filed  to  foreclose  the 
lien  of  said  trust  deed  upon  said  lots  one  and  two. 

Said  Button  and  wife  also  gave  another  trust  deed,  dated 
September  1,  1892,  and  recorded  in  September,  1892,  to 
secure  a  loan  for  the  sura  of  $4,500,  conveying  thereby  said 
lot  six.  The  notes  secured  by  said  trust  deeds  were  owned 
by  different  parties,  and  separate  bills  of  foreclosure  by 
different  complainants  were  filed  in  the  Superior  Court. 

October  16,  1893,  appellee  filed  with  the  clerk  of  the  Cir- 
cuit Court  a  claim  for  a  mechanic's  lien,  w^hich  is  in  the 
words  and  figures  following,  to  wit : 

"  Daniel  L.  Sullivan,  being  first  sworn,  on  oath  says  that 
he  is  the  partner  and  duly  authorized  agent  of  the  firm  of 
McCann  &  Sullivan;  and  that  the  attached  *  Exhibit  A ' 
is  a  just  and  .true  statement  of  the  account  due  said  McCann 
&  Sullivan  from  James  Button  for  labor  done  and  materials 
furnished  said  James  Button  at  the  times  in  said  state- 
ment mentioned  and  according  to  the  contract  therein  set 
out  in  '  Exhibit  A,'  which  various  amounts  are  due  and  pay- 
able to  McCann  &  Sullivan  from  and  after  the  respective 
dates  thereof;  and  affiant  says  that  the  labor  and  materials 
in  said  statement  mentioned  were  used  in  the  construction 
and  improvement  of  a  brick  building  situated  upon  the  fol- 
lowing described  premises,  in  the  county  of  Cook  and  State 
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of  Illinois,  to  wit:  Lots  one  (1),  two  (2)  and  six  (6)  of 
Mary  E.  Button's  subdivision  of  the  north  half  (N.  J),  west 
half  (W.  i)  lot  three  (3)  in  Lavinia  &  Co.  subdivision  of 
northeast  quarter,  section  10,  township  38  north,  range  14. 

And  affiant  says  that  there  is  now  due  and  owing  to 
said  McCann  &  Sullivan  from  said  James  Button,  at  whose 
request  said  materials  and  labor  was  furnished  as  aforesaid, 
after  allowing  to  him  all  just  credits,  deductions  and  set- 
offs, the  sura  of  $1,017,  for  which  amount  said  McCann  & 
Sullivan  claim  a  lien  upon  the  above  described  premises. 

Daniel  L.  Sullivan. 

Subscribed  and  sworn  to  before  me  this  16th  day  of 
October,  A.  D.  181)3. 

J.   V.  O'DONNELL, 

Notary  Public. 
Exhibit  A. 
Claim    of  Andrew  McCann    and  Daniel    L.   Sullivan, 
copartners  as  McCann  &  Sullivan,  against  James  Button. 
The  said    McCann   &   Sullivan  claim  and    insist    that 
James  Button  is  indebted  to  said  firm  as  set  forth  in  the 
affidavit  hereto  attached,  under  the  following  agreement : 

Chicaoo,  III.,  Nov.  — ,  1892. 
It  is  hereby  ajn'eed  between   James  Button,  party  of 
the  first  part,  and  McCann  &  Sullivan,  party  of  the  second 
part,  that  the  said  McCann  &  Sullivan  will  do  the  plumbing, 
gas-fitting  and  sewerin<j  in  the  King  flat  building,  erected 
on  lots  1,  2  and  6,  on  Fiftieth  street,  near  Langley  avenue, 
according  to  the  plans  and  specifications,  with  the  excep- 
tion of  rods,  whicn  will  only  be  new  above  the  basement 
floor,  for  the  sum  of  one  thousand  four  hundred  and  ninety- 
seven  dollars  and  fifty-cents  ($1,497.50). 
Money  to  be  paid  in  the  following  payments  : 
Twenty  per  cent  when  four  flats  are  roughed  in; 
Twenty  per  cent  more  when  balance  are  roughed  in; 
Twenty  per  cent  when  three  flats  are  finished; 
Twenty  per  cent  when  three  more  flats  are  finished; 
And  the  balance  when  the  job  is  completed. 
The  closets  will  be  washout  closets  as  agreed. 

McCann  &  Sullivan, 
James  Button. 
And  the  said  firm  of  McCann  &  Sullivan  claim  that 
they  furnished  labor  and  material  required  under  said  con- 
tract, and  accordi)ig  to  the  terms  thereof,  and  that  all  the 
labor  and  material  for  'roughing  in'  said  buildings  were 
furnished  between  the  30th  day  of  November,  A.  I).  1892, 
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and  the  6th  day  of  December,  A.  D.  1892,  and  that  all 
labor  and  material  used  in  the  finishing  of  said  building 
under  the  terras  of  said  contract  was  furnished  between 
the  2f)th  day  of  March,  A.  D.  1893,  and  the  24th  day  of 
June,  A.  D.  1893,  and  that  they  have  credited  the  said  J. 
Button  by  cash  payments  the  following  amounts  on  said 
contract : 

December  22,  1892 $300.00 

April  8,  1893 100.00 

May  6,  1893 35.00 

June  3,  1893 25.00 

June  21,  1S93 20.00 

$480.00" 
Appellees  commenced  a  mechanic's  lien  proceeding  in  the 
Circuit  Court  which  was  afterward  transferred  to  the  Supe- 
rior Court  and  consolidated  or  heard  with  the  two  bills 
filed  to  foreclose  said  trust  deeds.  By  final  decree  in  the 
latter  court  it  was  ordered  that  appellees  have  a  first  lien 
upon  the  building  on  said  lots  one  and  two  for  two-thirds 
of  the  amount  due  them,  and  a  lien  upon  said  lots  one  and 
two,  subject  to  the  said  trust  deed  lien  thereon;  and  that 
appellants  have  a  first  lien  upon  said  lots  one  and  two 
and  a  lien  upon  the  building  thereon,  subject  to  said  lien  of 
appellees  upon  said  building. 

The  title  to  said  lots  one  and  two  was  conveyed  to  appel- 
lant Baker  who  was  the  owner  thereof  at  the  time  of  the 
entry  of  said  decree  subject  to  the  lien  of  said  trust  deed 
thereon.  To  reverse  said  decree  appellants  bring  this  case 
ti>  this  court. 

Lackner,  Butz  &  Miller,  attorneys  for  appellant  Metzger. 
Charles  Pickler,  attorney  for  appellant  Baker. 

Bastrup  &  O'Neil,  attorneys  for  appellees;  Charles  T. 
Farson,  of  counsel. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

The  only  question  to  be  now  determined  upon  this  appeal  is 
whether  or  not  the  court  below  erred  in  sustaining  appellees' 
claim  for  a  mechanic's  lien. 
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The  lien  of  a  mechanic  is  purely  statutory  If  a  claim- 
ant for  such  a  lien  fails  to  comply  substantially  with  the 
provisions  of  the  statute,  he  can  not  secure  a  lien.  The 
notice  filed  with  the  clerk  of  the  Circuit  Court  upon  which 
the  claim  for  such  a  lien  is  based  in  the  case  at  bar,  is  given 
in  full  in  the  foregoing  statement.  It  is  claimed  by  appel- 
lees and  was  decreed  by  the  court  below,  that  appellees 
are  entitled  to  a  several  lien  for  one  third  of  thfe  total 
amount  named  in  said  notice,  upon  each  of  the  lots  one,  two 
and  six  therein  described. 

The  claim  of  appellees  for  a  lien  is  under  the  mechanics' 
lien  statute  as  it  was  in  1893;  section  4  of  that  statute  pro- 
vides : 

''  Every  creditor  or  contractor  who  wishes  to  avail  him- 
self of  the  provisions  of  this  act  shall  file  with  the  clerk  of 
the  Circuit  Court  of  the  county  in  which  the  building,  erec- 
tion or  other  improvement  to  be  charged  with  the  lien  is 
situated,  a  just  and  true  statement  or  account  .or  demand 
due  him,  after  allowing  all  credits,  setting  forth  the  times 
when  such  material  was  furnished  or  labor  performed,  and 
containing  a  correct  description  of  the  property  to  be 
charged  with  the  lien,  and  x^erified  by  an  affidavit,"  etc. 

And  section  28  of  the  same  act  further  provides  : 

"  No  creditor  shall  be  allowed  to  enforce  a  lien  created 
under  the  provisions  of  this  act  as  against  or  to  the  preju- 
dice of  any  other  creditor  or  incumbrancer  or  purchaser, 
unless  a  claim  for  a  lien  shall  have  been  filed  with  the  clerk 
of  the  Circuit  Court,  as  provided  in  section  4  of  this  act, 
within  four  months  after  the  last  payment  shall  have 
become  due  and  payable.  Suit  shall  be  commenced  within 
two  years  after  filing  such  claim  with  the  clerk  of  the  Cir- 
cuit Court,  or  the  lien  shall  be  vacated." 

Said  lots  one  and  two  are  contiguous  or  adjoining  lots,  but 
said  lot  six  is  not  adjoining  or  contiguous  to  either  said  lot 
one  or  said  lot  two.  Between  said  lot  two  and  said  lot  six 
are  three  other  lots  numbered  three,  four  and  five,  having 
a  frontage  of  about  seventy-ftve  feet.  All  of  said  lots  front 
on  Fiftieth  street. 

Said  notice  states  that  exhibit  "A" attached  thereto  "is  a 
true  and  just  statement  of  the  account  due  said  McCann 

Vol.  XCll  8 
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&  Sullivan  from  James  Button  for  labor  done  and  material 
furnished  said  James  Button  at  the  times  in  said  statement 
mentioned,"  etc.  Also  that  the  total  amount  thus  due  is 
§1,017.10.  There  is  nothing  whatever  in  said  statement  or 
the  exhibit  thereto  attached  to  indicate,  or  from  which  it 
can  be  determined,  what  part  or  proportion  of  such  labor  or 
material  was  for  improvements  upon  either  one  of  said  lots. 
From  aught  that  there  appears,  all  of  such  labor  and  mate- 
rial may  have  been  for  the  building  upon  said  lot  six  or 
upon  said  lots  one  and  two,  or  upon  one  of  them  only. 

To  say  that  one  continuous  building  was  erected  cover- 
ing only  said  lots  one,  two  and  six,  is  to,  state  a  physical 
impossibility.  Those  lots  are  some  seventy-five  feet  apart. 
The  court  below  ordered  and  decreed  that  appellees  are 
entitled,  under  said  notice,  to  a  lien  upon  said  lots  one  and 
two  for  two-thirds  the  amount  chaimed  to  be  due  to  them 
under  their  entire  contract  for  plumbing,  etc.,  in  building 
to  be  erected  upon  the  three  lots,  one,  two  and  six. 

The  case  of  Buckley  v.  Commercial  Nat.  Bk.,  171  111.  284, 
is  in  principle  and  in  many  of  the  details  like  the  case  at 
bar.  It  is  there  held  in  substance  that  as  against  the  inter- 
est of  third  parties,  and  when  by  the  statement  filed  with 
the  clerk  of  the  Circuit  Court,  a  single  lien  is  claimed  upon 
distinct  lots  of  land,  such  claim  can  not  be  apportioned  so 
as  to  preserve  a  separate  lien  upon  each  lot  where  there  is 
nothing  in  the  statement  to  indicate  the  amount  claimed 
against  each  lot  or  the  times  when  the  labor  and  material 
were  furnished  for  each.  For  that  reason  the  notice  in 
question  is  not  sufficient  to  sustain  the  decree  entered  by 
the  court  below  as  against  the  appellant  Metzger.  Other 
objections  to  said  statement  are  made  but  it  is  not  deemed 
necessary  to  consider  them  in  detail  as  the  point  passed 
upon  is  fatal  to  the  claim  of  appellees  for  a  mechanic's  lien. 

The  appellant  Baker  acquired  title  to  the  premises  jy^/^ 
(lente  lite,  by  warranty  deed  ^rom  Mary  E.  Button,  and  as 
owner  of  the  equity  of  redemption  thus  acquired,  answered 
the  bill  of  Metzger  filed  to  foreclose  said  trust  deed. 

In  this  court  he  filed  a  nominal  brief,  adopting,  by  con- 
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sent  of  Metzger,  the  brief  of  the  latter  in  opposition  to  appel- 
lees. Our  discussion  and  decision  upon  the  lien  notice  is  as 
applicable  to  Baker  as  to  Metzger,  and  the  motion  to  dis- 
miss Baker's  appeal  is  denied. 

The  decree  of  the  Superior  Court  is  reversed  and  the 
cause  remanded  with  directions  to  dismiss  the  petition  of 
appellees  for  a  mechanic's  lien,  and  to  decree  the  lien  of 
appellant  Metzger  under  said  trust  deed  to  be  a  first  and 
valid  lien,  and  to  direct  a  sale  of  said  lots  one  and  two  free 
from  any  claim  or  lien  of  appellees. 

Keversed  and  remanded  with  directions. 


'  James  H.  Gormley  v.  Thomas  R.  Hartray, 

1 .  Evidence—  When  Not  Sufficient  to  Overcome  a  Writ  ten  Inst  rument. 
— Transactions  between  two  brothere,  one  of  whom  was  a  member  of  a 
partnerehip,  in  relation  to  the  loan  of  money  and  giving  the  firm  note 
for  it,  while  creating  a  suspicion  that  the  transaction  was  a  personal 
aifair  between  the  brothers,  does  not  in  this  case  furnish  tangible 
evidence  sufficient  to  sustain  such  conclusion  and  overcome  the  direct 
evidence  of  tM  written  instrument  bearing  the  firm  signature  by  one 
of  its  members. 

2.  SAMR—Foundatio7i  for  the  Introduction  of  Partnership  Books  of 
Account. — The  testimony  that  a  person  connected  with  a  partnership 
has  stated  that  the  account  books  of  the  firm  are  correct  and  show  all 
the  business  transactions  of  the  firm,  is  at  most  only  a  general  expres- 
sion of  opinion  and  not  sufficient  to  entitle  such  books  to  be  admitted  in 
evidence. 

3.  Practice— 7n  Suits  Against  Two  or  More  Defendants,  —Under  the 
statute  of  this  State  a  plaintiff  may  sue  two  or  more  defendants  whether 
partners  or  not,  and  take  judgment  against  as  many  as  are  served  witli 
process,  and  the  rest  may  be  made  parties  to  the  judgment  by  summons 
in  the  nature  of  a  scire  facias;  but  whether  they  are  made  parties  to  the 
judgment  or  not,  the  judgment  is  valid  because  the  statute  authorizes  it. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1899.  Affirmed.  Mr.  Justice  Horton  dissents.  Opinion  filed 
November  8, 1900.    Rehearing  denied  November  23, 1900. 

Paden  &  G RIDLEY,  attomcys  for  appellant. 
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Wells  &  Kelly,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  suit  was  originally  brought  by  appellee  before  a 
justice  of  the  peace  upon  a  note  of  which  the  following  is 
a  copy : 

"  $100.  Chicago,  November  21,  1895. 

Ten  days  after  date  we  promise  to  pay  to  the  order  of 
T.  R.  Ilartray,  one  hundred  and  00-100  dollars,  value 
received. 

J.  H.  Hartray  &  Co." 

From  the  judgment  rendered  against  him  b}''  the  justice, 
appellant  took  the  case  to  the  (Circuit  Court,  and  now 
appeals  from  the  like  judgment  there  rendered. 

It  is  conceded  that  at  the  time  the  note  was  executed 
appellant  had  formed  a  copartnership  with  one  James  W. 
Hartray,  a  brother  of  the  appellee.  Said  James  W.  Har- 
tray testifies  that  he  borrowed  the  money  from  appellee  and 
used  it  to  pay  firm  debts,  and  that  he  executed  and  deliv- 
ered to  the  latter  the  note  in  question.  It  is  contended  on 
behalf  of  appellant  that  the  money  was  loaned  by  appellee 
to  his  said  brother,  appellant's  copartner,  as  an  individual, 
and  not  to  the  firm. 

The  business  of  Xhe  firm,  J.  H.  Hartray  &  Co.,  for  which 
appellant  furnished  the  capital,  was  conducted  by  James  U. 
Hartray.  By  the  terms  of  the  partnership  agreement  the 
latter  was  required  to  and  did  keep  books  of  account,  but 
said  books  do  not  show  any  entry  of  the  receipt  of  this  money 
represented  by  the  note  in  controversy.  Although  the  note 
became  due  about  the  first  of  December,  1895,  it  appears 
never  to  have  been  presented  for  payment  to  appellant,  who 
had  meanwhile  paid  the  other  firrii  debts  at  considerable 
loss  to  himself,  until  about  three  years  after  its  maturity. 
It  is  claimed  in  behalf  of  appellant  that  appellee's  conduct 
shows  that  the  latter  considered  his  brother  solely  liable 
for  the  debt;  that  he  intended  to  and  did  make  the  loan  to 
his  brother  alone  and  not  to  the  firm;  that  appellee  testi- 
fied before  the  justice  when  asked  why  he  had  not  before 
presented  the  note  to  appellant  for  collection,  to  the  effect 
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that  he  did  not  know  appellant  was  liable  until  his  attor- 
ney told  him  so  a  few  days  before  the  suit  was  brought. 

It  thus  appears  that  the  maker  of  the  note  testifies  it  was 
given  for  money  borrowed  for  firm  purposes,  while  the 
evidence  to  the  contrary  is,  the  fact  that  no  entry  of  the 
debt  appears  in  the  firm  books,  and  the  fact  that  the  payee 
of  the  note  held  it  three  years  before  presenting  it  for  pay- 
ment and  says  he  did  not  know  during  all  that  time  that 
appellant — in  other  words  the  firm — was  liable.  While  these 
facts  create  a  suspicion  that  the  transaction  between  the 
brothers  was  a  personal  affair,  they  do  not  furnish  tangible 
evidence  sufilcient  to  sustain  such  conclusion  and  overcome 
the  direct  evidence  of  the  written  instrument  bearing  the 
firm  signature  by  one  of  its  members.  We  are  compelled 
to  the  conclusion,  therefore,  that  there  was  no  error  in  the 
refusal  of  the  sixth  and  seventh  instructions. 

The  court  did  instruct  the  jury,  if  they  believed  from 
the  evidence  that  appellee  loaned  the  money  to  his  brother 
and  that  it  did  not  go  into  the  partnership  business,  and 
that  when  the  loan  was  made  appellee  did  not  expect  or 
intend  to  hold  the  firm  or  the  appellant  liable,  and  further, 
if  they  believed  from  the  evidence  that  appellee  loaned  the 
money  to  James  W.  Hartray  personally  for  thelatter's  per- 
sonal use  and  had  notice  it  was  to  be  so  used,  they  should 
find  for  the  appellant.  These  properly  and  sufliciently 
submitted  to  the  jury  the  only  question  in  the  case. 

We  regard  the  evidence  sought  to  be  introduced  to  the 
effect  that  James  W.  Hartray  had  stated  the  books  were 
correct  and  showed  all  the  business  transactions  of  the  firm, 
as  properly  ruled  out.  Such  statement  was  at  the  most  a 
general  expression  of  opinion.  Had  his  attention  been 
called  to  the  absence  of  any  entry  showing  the  receipt  by 
the  firm  of  this  particular  money,  and  he  had  stated  the 
books  were  correct  in  that  particular,  the  testimony  would 
doubtless  have  been  admitted. 

It  is  urged  that  where  a  suit  is  brought  against  the  mem- 
bers of  a  partnership  upon  a  partnership  obligation,  the  judg- 
ment should  be  against  all  the  partners  or  against  none, 
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and  that  where  only  one  defendant  is  before  the  court  it  is 
error  to  render  a  judgment  against  him.  In  support  of  this 
contention  the  case  of  Sanduskey  v.  Sidwell,  173  111.  493,  is 
cited.  In  the  case  of  Sherburne  v.  Hyde,  185  111.  580,  the  case 
of  Sanduskey  v.  Sidwell  is  reviewed  and  its  doctrine  mate- 
rially modified.     It  is  there  said  (p.  584): 

"A  plaintiff  can  not,  in  any  case,  bring  his  action  against 
more  than  one  and  less  than  all  of  his  joint  debtors,  but 
under  this  statute  he  may  sue  all,  whether  partners  or  not, 
and  take  judgment  against  so  many  as  are  served  or  who 
appear,  and  the  rest  may  be  made  parties  to  the  judgment 
by  summons  in  the  nature  of  scire  fdcias.  But  whether 
they  are  made  parties  to  the  judgment  or  not,  the  judgment 
is  valid  because  the  statute  authorizes  it." 

In  the  present  case  the  suit  is  against  both  the  copart- 
ners, and  judgment  was  properly  rendered  against  the  one 
served. 

The  judgment  must  be  affirmed. 

Mr.  Justice  Hoeton  dissents. 


Albert  Breitung  et  al.  v.  City  of  Chicago  et  al. 

1.  iNJUNonoNS— ro  Restrain  the  Enforcement  of  Ordinances,— A  biU 
for  an  injunction  to  prevent  the  enforcement  of  an  ordinance  of  the 
city  of  Chicago  relating  to  the  sale  of  cigarettes  is  properly  dismissed 
for  want  of  equity. 

Bill  for  an  Injunction.— Error  to  the  Circuit  Court  of  Cook  County. 
Heard  in  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  November  8,  1900.    Rehearing  denied. 

Collins  &  Fletcher,  attorneys  for  plaintiffs  in  error. 

Charles  M.  Walker,  corporation  counsel,  William  How- 
ard FrrzGERALD  and  Colin  C.  H.  Fyffe,  assistant  corpora- 
tion counsel,  attorneys  for  defendants  in  error. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 
Plaintiffs  in  error  (complainants  below)  filed  their  original 
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and  supplemental  bills  of  complaint  against  defendants  in 
error  (defendants  below)  to  which  general  demurrers  were 
filed  by  defendants.  The  purpose  and  scope  of  said  bills 
are  to  prevent  the  enforcement  of  the  ordinance  of  said  city 
of  Chicago,  relating  to  the  sale  of  cigarettes.  Affidavits 
were  also  filed  by  complainants  in  support  of  their  motion 
that  an  injunction  be  granted  pursuant  to  the  prayer  of  said 
bills.  Said  motion  for  an  injunction  was  denied  and  said 
demurrers  were  sustained  by  the  court  below.  Complain- 
ants having  elected  to  abide  by  their  said  bills  of  complaint, 
the  same  were  dismissed  for  want  of  equity.  This  case  is 
brought  to  this  court  to  reverse  said  decree. 

As  recently  held  by  this  court,  the  Circuit  Court  had 
jurisdiction  to  entertain  said  bills  and  to  grant  relief  under 
the  same.     City  of  Chicago  v.  Wilkie.  88  111.  App.  315. 

Substantially  every  point  presented  by  plaintiffs  in  error 
has  been  passed  upon  in  Gundling  v.  City  of  Chicago,  17G 
111.  310,  which  was  affirmed  by  the  Supreme  Court  of  the 
United  States  in  an  opinion  handed  down  April  9,  1900. 
Gundling  v.  City  of  Chicago,  177  U.  S.  183. 

In  the  Gundling  case  the  validity  of  the  ordinance  as  to 
the  questions  here  complained  of  and  its  enforcement  were 
involved.  It  is  therefore  deemed  hardly  necessary  to  do 
more  than  to  refer  to  the  opinions  of  the  two  courts  in 
that  case.  It  is  perhaps  due  to  counsel  to  say  that  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  that 
case  was  not  handed  down  until  the  very  day  that  the 
original  printed  argument  of  counsel  for  plaintiffs  ii^  error 
in  the  case  at  bar  was  filed  in  this  court.  In  their  reply 
argument,  however,  counsel  seek  to  show  that  neither  of 
the  reviewing  courts  passed  upon  the  question  here  pre- 
sented upon  the  averment  in  the  bill  that  a  license  fee  of 
SlOO  amounts  to  a  prohibition  or  suppression  of  the  sale  of 
cigarettes,  and  that  said  ordinance  is  therefore  unconstitu- 
tional and  void. 

The  averment  as.  to  the  effect  of  the  ordinance  in  ques- 
tion is  the  conclusions  of  the  pleader,  and  is  not  admitted 
as  an  existing  fact  by  filing  the  demurrer. 
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As  before  stated,  the  Gundlinor  case  in  effect  disposes  of 
all  the  questions  here  presented.  True,  the  Supreme  Court 
does  not  specifically  refer  to  one  or  two  points  here 
urged,  but  all  the  provisions  of  the  ordinance  now  com- 
plained of  were  before  that  court. 

It  is  not  for  us  to  question  the  correctness  of  the  decis- 
ions referred  to,  even  if  we  desired  so  to  do.  The  decision 
of  the  Circuit  Court  is  affirmed. 


J.  Joseph  Wright  and  Charles  8,  MacCarty  y.  Charles 
8.  MacCarty,  for  the  use  of  Mary  E.  8pringer,  et  al. 

1.  Garnishment— lia W/i7y  of  the  Makers  of  Negotiable  Instruments. 
— The  maker  of  a  nei3:otiable  mstrument  can  not  be  held  liable  as  gar- 
nishee under  our  statute  when  such  instrument  is  outstanding  before  its 
maturity. 

2.  Bank  CHKCKS—lVhen  They  are  Due^Limitations.—A  bank  check 
is  not  due  until  payment  is  demanded  and  the  statute  of  limitations 
funs  only  from  that  time. 

3.  SAVLE—Effect  of  Certification. — Where  a  check  is  certified  by  the 
bank  upon  which  it  is  drawn,  such  certification  constitutes  a  contract 
between  the  holder  of  the  check  and  the  bank,  and  so  much  of  the 
money  of  the  drawer  as  is  required  for  its  payment,  is  in  law  deemed 
appropriated  and  set  apart  for  its  payment.  The  drawer  of  the  clieck 
has  no  longer  the  right  to  check  out  such  money;  his  interest  in  it  has 
terminated;  it  becomes  the  money  of  the  holder  of  the  certified  check, 
payable  to  him  on  demand  and  presentation  of  the  chock. 

4.  Same— Rights  of  the  Holder  When  Certified.— The  holder  of  a 
check,  by  taking  a  certification  of  it  from  the  bank  upon  w^hich  it  is 
drawn,  discharges  the  drawer,  and  the  check  then  circulates  as  the  rep- 
resentation of  so  much  money  in  bank  payable  on  demand  to  the  holder 
of  the  check. 

Garnishment.— Appeal  from  the  Superior  Court  of  Cook  County. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Re- 
versed and  remanded.    Opinion  filed  November  20,  1900. 

J.  S.  IIuEY,  attorney  for  J.  Joseph  Wright,  appellant. 
E.  S.  CuMMiNGs,  attorney  for  Charles  S.  MacCarty,  appel- 
lant. 
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M.  L.  Raftrek.  attorney  for  appellee. 

LowDEN,  EsTABRooK  &  Davis,  attomcys  for  National 
Bank  of  the  Republic,  appellee. 

Mr.  Justice  IIorton  delivered  the  opinion  of  the  court. 

December  17,  1898,  thu  appellee  Springer  recovered  a 
judgment  against  the  appellant  MacCarty  for  §2,413.54. 
Execution  was  issued  and  returned  unsatisfied,  and  the 
judgment  remains  in  full  force.  September  6, 1899,  garnish- 
ment proceedings  against  J.  S.  Huey,  Albert  W.  Barnura 
and  the  National  Bank  of  the  Republic  were  commenced, 
based  upbn  said  judgment.  The  appellant  Wright  was  sub- 
sequently brought  into  the  case. 

it  appears  that  said  Barnum  gave  his  check  upon  said 
bank,  deted  September  6,  1899,  the  same  day  that  this  gar- 
nishment proceeding  was  commenced,  payable  to  the  order 
of  said  MacCarty,  for  the  sura  of  $4,188.  The  same  day 
the  check  was  certified  by  said  bank,  but  not  paid.  The 
check  was  indorsed  by  said  MacCarty  to  the  order  of  and 
delivered  to  said  Wright,  and  indorsed  by  said  Wright  to 
the  order  of  the  Merchants'  Loan  and  Trust  Company,  and 
September  8,  1899,  said  check  was  presented  to  the  gar- 
nishee bank,  through  the  clearing  house,  for  payment, 
which  was  refused,  because  said  bank  had  been  served  with 
process  in  this  proceeding. 

Thereupon  suit  was  commenced  by  said  Wright  against 
said  bank  to  recover  the  amount  of  said  check.  That  check 
was  certified  by  said  bank  before  process  was  served  upon 
it,  and  before  it  had  any  notice  of  this  proceeding. 

A  receiver  was  appointtxl  in  this  cause  and  said  check 
was  delivered  to  such  receiver,  and  said  bank  delivered  to 
such  receiver  the  amount  called  for  by  said  check,  all  by 
order  of  the  court  where  such  proceeding  was  pending. 

The  judgment  of  the  trial  court  was  that  said  MacCarty, 
for  the  use  of  said  Springer,  recover  from  said  bank 
$2,554.06,  and  have  execution  therefor,  and  that  said  Mac- 
Carty, for  his  own  use,  recover  from  said  bank  $1,619.19. 
And  it  was  by  said  court  ordered  and  adjudged  that  said 
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cause  be  dismissed  without  costs  as  to  said  Wright,  Huey 
and  Barnum,  and  that  said  bank,  it  having  paid  to  said 
receiver  the  sum  aforesaid,  be  discharged  of  all  liability 
without  costs. 

To  reverse  that  judgment  this  appeal  is  prosecuted  by  said 
Wright  and  MacCarty. 

It  is  contended  by  counsel  for  appellants  that  said  gar- 
nishment proceeding  can  not  be  maintained  against  said 
bank  garnishee,  under  the  facts  appearing  in  this  record. 

Section  15,  chapter  62,  Revised  Statutes  of  Illinois,  is  as 
follows,  viz. : 

"  No  person  shall  be  liable  as  garnishee  by  reason  of 
having  drawn,  accepted,  made  or  indorsed  any  negotiable 
instrument,  when  the  same  is  not  due,  in  the  hands  of  the 
defendant  at  the  time  of  the  service  of  the  garnishee  sum- 
mons, or  the  rendition  of  the  judgment." 

The  maker  of  a  negotiable  instrument  can  not  be  held 
liable  as  garnishee  under  said  statute  when  such  instrument 
is  outstanding  and  before  maturity  thereof.  Said  check  is 
a  negotiable  instrument.  It  had  been  presented  to  the 
bank  for  certification  but  not  for  payment.  If  it  was  not 
due  at  the  time  process  in  this  case  was  served  upon  the 
bank,  then  this  proceeding  can  not  be  maintained  and  said 
judgment  must  be  reversed. 

A  bank  check  "  is  not  due  until  payment  is  demanded, 
and  the  statute  of  limitations  runs  only  from  that  time." 
Merchants'  Bank  v.  State  Bank,  10  Wall.  604,  647. 

To  the  same  effect  are  Girard  Bank  v.  Bank  of  Penn.,  39 
Pa.  St.  92;  Story  on  Prom.  Notes,  Sec.  491,  p.  686. 

No  demand  for  the  payment  of  the  check  in  question 
was  made  until  two  days  after  the  service  upon  the  bank 
of  the  garnishee  process  in  this  case. 

If  a  check  is  certified  by  the  bank  upon  which  it  is  drawn, 
that  constitutes  a  contract  between  the  holder  of  the  check 
and  the  bank.  (Edwards  on  Bills,  3d  Ed.,  Sec.  666.)  So 
much  of  the  money  of  the  drawer  as  is  required,  is  thereby 
appropriated  and  set  apart  to  the  payment  of  that  check. 
The  drawer  has  no  longer  any  right  to  check  that  money- 
out  of  the  bank.     His  interest  in  it  has  terminated,  and  it 
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becomes,  and  is,  the  money  of  the  holder  of  the  certijSed 
check.  The  bank  becomes  the  direct  debtor  to  such  holder. 
In  legal  contemplation  and  effect  the  certified  check  is  a 
certificate  of  deposit  and  the  bank  owes  the  amount  called 
for  by  such  a  check  to  the  legal  holder  thereof,  payable  on 
demand. 

The  holder,  by  taking  a  certification  of  the  check  from 
the  bank,  instead  of  requiring  payment,  discharges  the 
drawer,  and  the  check  then  circulates  as  the  representative 
of  so  much  cash  in  bank,  payable  on  demand  to  the  holder. 
2  Daniel  on  Neg.  Insts.,  2d  Ed.,  Sec.  1601. 

The  check  in  question  was  not  due  at  the  time  the  bank 
was  served  as  garnishee.  It  being  an  outstanding  "nego- 
tiable instrument "  not  then  due,  garnishment  can  not  be 
sustained  against  the  bank.  The  judgment  against  it  must 
be  reversed.  It  follows  that  all  orders  of  the  trial  court 
based  upon  the  right  to  maintain  the  attachment  against 
said  bank  should  be  set  aside  and  vacated  and  the  parties 
affected  thereby  be  put  in  statu  quo. 

It  is  unnecessary  to  here  consider  the  other  question  pre- 
sented by  the  various  counsel.  They  are  all  collateral  to 
and  dependent  upon  the  question  of  whether  this  suit  can 
be  maintained  against  the  bank  as  garnishee.  As  it  can  not, 
a  decision  of  such  questions  is  unnecessary  to  a  disposition 
of  the  case. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  the  views  here  expressed.    Eeversed  and  remanded. 


Simon  Mayer  v.  The  People,  for  the  use  of,  etc. 

1.  Replevin— Du^y  of  the  Officer  Taking  Band.— Where  an  officer 
replevies  property  without  taking  a  bond  in  a  sufficient  penalty  to  pro- 
tect the  defendant  in  case  a  return  is  awarded,  he  will  be  liable  upon 
his  official  bond  for  the  damage  sustained.  It  is  his  duty  to  ascertain 
the  value  of  the  property  sought  t^  be  replevied,  independently  of  the 
plaintiff's  affidavit,  and  fix  the  amount  of  the  bond  accordingly. 
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Replevin.— Appeal  from  the  Circuit  Court  of  Cook  County.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opmion  filed  November  20,  1900.     Ren  earing  denied. 

Simeon  Straus,  attorney  for  appellant. 

Lennards  &  Austin,  attorneys  for  appellee. 

Mr.  Justice   Horton  delivered  the  opinion  of  the  court. 

This  is  an  action  in  debt  brought  upon  the  official  bond 
of  Timothy  McCuddy,  a  constable  in  Cook  county,  the 
appellant  herein  being  one  of  the  sureties  on  said  bond. 

January  7,  1896,  Constable  McCuddy,  in  executing  a 
replevin  writ,  took  certain  personal  property  from  Edith 
O'Kourke,  for  whose  use  this  suit  was  brought.  In  the  suit 
in  which  the  replevin  writ  was  issued  a  writ  of  retonio 
hahendo  was  ordered.  The  property  was  never  returned 
and  this  suit  was  brought  against  the  constable  and  his 
surety,  the  appellant,  to  recover  the  value  of  such  property. 

The  second  amended  declaration  contains  two  counts,  each 
assigning  a  breach  of  the  condition  of  the  constable's  bond  : 

First.  That  the  constable  neglected  to  deliver  to  plaint- 
iff the  goods  and  chattels  taken  on  the  replevin  writ;  that 
the  goods  were  of  the  value  of  $2,000,  and  that  the  con- 
stable wrongfully  and  in  bad  faith  took  an  insufficient 
bond. 

Second.  That  the  constable  refused  to  return  the  goods 
and  chattels  replevied  upon  a  retorno  hahendo^  and  that  the 
goods  were  of  the  value  of  $2,000. 

In  the  court  below  a  jury  was  waived.  Upon  the  trial 
the  court  found  the  issues  for  the  appellee  and  found  the 
value  of  the  property  to  be  $1,700,  and  the  interest  to. 
which  the  usee  was  entitled  to  be  $319.03,  making  $2,019.02. 
Judgment  was  thereupon  entered  in  debt  for  $25,000  (the 
penal  sum  in  the  bond),  the  damages  being  adjudged  to  be 
$2,019.02. 

The  first  question  to  be  considered  is  whether  the 
replevin  bond  taken  by  said  constable  was  good  and  suffi- 
cient as  required  by  statute. 
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Counsel  for  appellant  in  his  brief  insists  that  the  officer 
is  not  an  insurer  of  the  solvency  of  the  surety  and  that  if 
he  took  proper  care  to  satisfy  himself,  and  that  he  w«b 
satisfied  of  the  sufficiency  and  solvency  of  the  surety,  that 
he  is  not  liable  on  his  official  bond  for  taking  insufficient 
security.  At  the  instance  of  appellant  that  was  held  by 
the  trial  court  to  be  correct  as  a  proposition  of  law.  People 
V.  Robinson,  89  111.  159. 

But  the  question  presented  upon  this  record  is  not 
grounded  so  much  upon  the  alleged  irresponsibility  or 
insufficiency  of  the  surety  as  it  is  upon  the  fact  that  the 
bond  was  not'  sufficient  in  amount.  The  affidavit  for 
replevin  states  that  the  property  is  of  the  value  of  $200. 
The  replevin  bond  is  in  the  penal  sum  of  $4:00.  The  stat- 
.  ute  provides  that  the  bond  shall  be  "  in  double  the  value  of 
the  property  ^  *  *  and  conditioned  for  the  payment 
of  all  costs  and  damages  occasioned  by  the  wrongful  suing 
out  of  said  writ  of  replevin." 

The  constable  took  no  inventory  and  apparently  took  no 
steps  whatever  to  ascertain  or  fix  the  value  of  the  property 
taken  by  him  from  the  usee  upon  the  replevin  writ.  He 
levied  upon  the  contents  of  a  grocery  store  and  a  market, 
besides  horses,  wagons,  etc.  lie  had  several  wagons  with 
which  to  remove  the  goods  levied  upon.  The  evidence 
tends  to  show  and  the  trial  judge  found  that  the  property 
taken  was  of  the  value  of  $1,700.  Clearly  the  bond  was 
insufficient  in  amount.  The  constable  was  grossly  negli- 
gent in  taking  so  much  property  without  requiring  a  larger 
bond. 

It  seems  probable  that  the  constable  accepted  the  amount 
named  in  the  affidavit  for  replevin  as  being  the  value  of 
the  property.  It  is  here  contended  and  there  is  substantial 
ground  for  the  contention  that  a  worthless  party  as  plaint- 
iff made  an  affidavit  that  the  property  was  of  the  value  of 
$200,  that  the  constable  took  a  bond  with  a  worthless 
surety — and  that  after  levying  upon  a  large  amount  of  prop- 
erty, turned  it  over  to  another  worthless  person  (not  the 
replevin  plaintiff)  without  taking  an  inventory  or  account 
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of  the  property  thus  levied  upon  and  delivered.  If  such  are 
the  real  facts,  there  is  no  condemnation  too  severe  for  those 
knowingly  participating.  The  fact  that  Constable  Mc- 
Cuddy  took  a  bond  in  double  the  amount  stated  in  the 
replevin  affidavit  to  be  the  value  of  the  property  does  not 
protect  him  from  liability.  If  he  was  honest  in  this  trans- 
action his  surety  has  failed  to  present  such  a  record  as  to 
convince  us  that  such  is  the  fact.  In  People  v.  Core,  85 
111.  24S,  the  court  held  as  stated  (correctly)  in  the  syllabus  : 

"  If  the  sheriff  replevies  property  without  taking  a  bond 
in  a  sufficient  penalty  to  protect  the  defendant  in  case  a 
return  is  awarded,  he  will  be  liable  to  the  defendant,  upon 
his  official  bond,  to  the  extent  of  the  damage  sustained. 
He  must  ascertain  the  value  of  the  property,  independently 
of  the  affidavit  of  the  plaintiflF,  and  fix  the  amount  of  the  bond 
accordingly." 

That  case  as  to  the  insufficiency  of  the  bond  in  amount, 
is  like  the  case  at  bar  and  must  control.  It  is  contended  by 
counsel  for  appellant  that  the  Core  case  is  overruled  by  the 
Supreme  Court  in  the  Robinson  case  a7ite  (89  111.159).  We 
do  not  so  understand  the  opinion  in  the  latter  case.  The 
question  as  to  the  amount  of  the  bond  is  not  there  under 
consideration  but  only  the  question  as  to  the  sufficiency  of  the 
surety.  The  same  is  true  as  to  the  case  of  Larney  v.  People, 
82  111.  App.  564r,  cited  by  counsel  for  appellant,  where  only 
the  sufficiency  of  the  surety  is  being  considered,  not  the 
amount  of  the  bond.  As  stated,  the  court  below  held  the 
proposition  of  law  as  laid  down  in  the  Robinson  case. 

No  error  is  presented  by  counsel  or  noticed  by  us  which 
would  justify  a  reversal  of  the 'judgment  of  the  court 
below. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Olaf  K.  Monson  y.  George  Meyer  et  ah 

1.  Errors— W^ic/i  Do  Not  Prejudice  the  Party  Complaining,— A 
party  can  not  be  heard  to  complain  of  an  error  which  does  not  operate 
to  his  prejudice. 

2.  APPRLLA.TB  Court  Practice— Eoc/i  Case  to  he  Decided  upon  Its 
Own  iiecard.— Each  case  must  be  decided  upon  the  record  filed  in  it  and 
upon  that  alone. 

Foreclosn re.— Error  to  the  Superior  Court  of  Cook  County.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  November  20,  1900. 

Franklin  L.  Chase,  Bangs,  Wood  &  Bangs  and  J.  Ed- 
ward Newberger,  attorneys  for  plaintiff  in  error. 
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George  F.  Borman,  attorney  for  defendants  in  error. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  chancery  to  foreclose  a  trust  deed 
in  the  nature  of  a  mortgage.  A  decree  of  sale  was  entered, 
to  reverse  which  an  appeal  was  prosecuted  to  the  Appellate 
Court.  Such  decree  was  there  affirmed.  (Kronkrite  v. 
McGrath,  82  111.  App.  340.)  Thereupon  a  master  in  chan- 
cery of  the  court  below,  proceeding  under  said  decree,  sold 
the  premises  therein  described.  In  his  report  of  such  sale 
is  the  following,  viz.: 

"  The  moneys  arising  from  said  sale  were  not  enough  to 
pay  the  amounts  found  due  the  said  complainant,  with 
interest  and  costs  and  expenses  of  sale,  and  that  there  is  still 
due  the  complainant,  George  Meyer,  the  sum  of  $1,399.65, 
l)eing  the  interest  due  on  decree  entered  in  said  cause  since 
the  23rd  day  of  February,  1898." 

In  the  decree  affirming  said  report  it  is  recited  and 
ordered,  among  other  things,  as  follows,  viz. : 

"  And  it  further  appearing  from  the  said  master's  report 
that  the  proceeds  of  said  sale  of  said  rejil  estate  were  not 
sufficient  to  pay  the  said  amount  as  found  and  adjudged  to 
be  due  to  said  complainant,  George  Meyer,  in  and  by  said 
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decree,  and  that  the  sum  of  thirteen  hundred  and  ninety-nine 
dollars  and  fifty-five  cents  ($1,399.55)  of  the  interest  on  said 
decree  still  remains  unpaid  to  said  complainant,  George 
Meyer,  from  said  defendants,  B.  Franklin  Cronkrite  and 
William  E.  W.  Johnson, 

It  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  the  said  decree  stand  as  a  judgment  against  the  de- 
fendants, B.  Franklin  Cronkrite  and  William  E.  W.  John- 
son for  the  sum  of  thirteen  hundred  and  ninety-nine  dollars 
and  fifty-five  cents  (81,309.55)  with  interest  thereon  from 
this  date  against  said  defendants,  B.  Franklin  Cronkrite  and 
William  E.  W.  Johnson,  as  at  common  law." 

The  decree  of  sale  is  in  the  usual  form  and  directs  the 
application  of  the  proceeds  of  sale  as  follows : 

"  That  the  said  master,  out  of  the  proceeds  of  sale  retain 
his  fees,  disbursements  and  commissions  herein,  and  pay  to 
theotficers  of  this  court  their  costs  in  this  cause,  and  pay 
to  the  complainant's  solicitor  the  solicitor's  fee  aforesaid, 
and  out  of  the  remainder  pay  to  the  complainant,  George 
Meyer,  the  amount  by  this  decree  found  to  be  due  him, 
with  interest  thereon  at  live  per  cent  per  annum,  from  the 
date  of  this  decree  to  the  date  of  such  sale;  and  if  such 
remainder  shall  not  be  sufficient  to  pay  said  amount  and 
interest,  that  he  apply  the  same  to  the  extent  to  which  it 
may  reach  in  satisfaction  thereof,  and  specify  the  amount 
of  the  deficiency  in  his  report  of  such  sale." 

Counsel  for  plaintiff  in  error  contend  that  the  mcaster 
should  have  applied  the  proceeds  of  sale,  after  payment  of 
costs  and  solicitor's  fees  allowed  by  the  decree  of  sale,  first 
to  the  payment  of  the  interest  upon  the  amount  found  by 
said  decree  to  be  due  to  the  complainant,  and  the  balance 
upon  the  principal  sum  so  found  to  be  due. 

Whatever  interest  plaintiff  in  error  has  or  had  in  or  to 
the  premises  sold  or  the  proceeds  of  such  sale  is  subject  to 
the  lien  and  interest  of  the  original  complainants.  There 
is  no  claim  that  there  is  any  error  in  regard  to  the  amount 
to  be  paid  under  said  decree  of  sale,  but  only  as  to  the 
application  of  a  part  thereof  to  the  payment  of  interest 
aforesaid. 

There  is  no  decree  against  the  plaintiff  in  error  other 
than  that  his  interest,  if  any,  in  the  premises  sold,  was  sub- 
ject to  the  lien  and  interest  of  defendant  in  error.     There- 
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fore,  so  far  as  appears  by  the  abstract  of  record  in  this  case, 
it  is  immaterial  to  the  plaintiflF  in  error  whether  there  was 
any  error  in  the  application  of  the  proceeds  of  sale  to  the 
payment  of  principal  instead  of  interest.  The  amount  of 
the  lien  which  is  prior  to  the  claim  of  plaintiff  in  error, 
would,  in  either  event,  be  the  same.  The  parties  against 
whom  the  personal  decree  was  entered  for  the  payment  of 
the  balance  due  to  defendant  in  error,  Meyer,  are  not  before 
this  court  asking  any  relief. 

A  party  can  not  be  heard  to  complain  of  an  error  which 
does  not  operate  to  his  prejudice.  Jefferson  v.  Jefferson, 
9i)  111.  556;  N.  W.  Ben.  &  Mut.  Aid  Association  v.  Mann, 
21  III.  App.  377. 

It  is  stated  by  counsel  for  plaintiff  in  error  in  their  brief, 
but  it  does  not  appear  in  this  record,  that  the  plaintiff  in 
error  is  interested  because  he  has  been  sued  upon  the  appeal 
bond  filed  in  this  case  when  the  case  was  brought  to  this 
court  by  appeal  as  above  stated,  that  judgment  has  been 
entered  against  him  and  his  sureties  in  that  suit,  and  that 
an  appeal  from  that  judgment  is  now  pending  in  the  Appel- 
late Court  for  this  district.  We  are  asked  to  examine  the 
record  in  that  case  in  considering  the  case  at  bar.  AVe  can 
not  do  that.  This  case  must  be  decided  upon  the  record 
filed  herein  and  upon  that  alone.  Field  v.  Anderson,  103 
111.  4:07;  2  Enc.  PI.  &  Prac.  608.  The  decree  of  the  Supe- 
rior Court  is  affirmed. 


The  Grand  v.  The  Chicago  Daily  News  Co. 

1.  Practice— iZecorery  Under  the  Common  Counts,— A  recovery 
may  be  had  under  the  common  counts  where  nothing  remains  to  be 
done  but  the  payment  of  the  money  claimed  to  be  due. 

Assumpsit.— Error  to  the  Superior  Court  of  Cook  County.    Heard  in 
tiie  Branch  Appellate  Court  at  the  Mai'ch  terra,  1900.     Affirmed.     Opin- 
ion filed  November  20,  1900. 
Vol.  XCII  9 
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BiNswANGER  &  Jackson,  attomeys  for  plaintiff  in  error. 

John  J.  Symes,  attorney  for  defendant  in  error. 

Me.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  defendant  in  error  to  re- 
cover from  plaintiff  in  error  for  certain  advertising  in  the 
Chicago  Daily  News.  In  January,  1897,  the  following  con- 
tract was  made.: 

"  Chicago,  June  1,  1896. 

The  Grand  Company, 
State  and  Adams. 

I  propo^  to  publish  for  you  in  the  Chicago  Daily  News 
during  one  year  from  date,  subject  to  the  conditions  on  the 
back  nereof,  your  displayed  advertisements,  as  you  may 
from  time  to  time  order,  ao^greofating  at  the  net  price  not 
less  than  sixteen  thousand  dollars  ($18,000)  during  the 
year,  at  thirty  cents  per  agate  line  of  space  per  insertion, 
less  forty  per  cent  discount,  making  the  net  price  per  agate 
line  of  space  per  insertion  eighteen  (18)  cents.  Bills  to  be 
paid  at  the  end  of  each  month  at  the  o£Sce  of  the  Daily 
News. 

S.  R.  Wells. 

This  proposition  must  be  accepted  by  both  the  adver- 
tiser and  the  publisher  of  the  Chicago  Daily  News  to  con- 
stitute an  agreement." 

Among  the  conditions  on  the  reverse  side  of  the  <5ontract 
is  the  following : 

"  It  is  expressly  understood  and  agreed  to  by  the  adver- 
tiser that  the  reduced  price  at  which  this  contract  is  made 
is  based  upon  the  condition  that  the  advertiser  shall  use 
advertising  to  the  net  value  of  at  least  sixteen  thousand 
dollars  ($16,000)  during  the  year.  If  at  the  end  of  the  year 
it  shall  appear  that  the  advertiser  has  not  used  the  amount 
named,  the  advertiser  shall  be  entitled  on  the  whole  amount 
of  advertising  done  during  the  year  herein  specified,  to 
only  such  a  discount  as  shall  correspond  on  the  Daily  News 
schedule  of  advertising  rates,  to  the  amount  of  money  act- 
ually used  by  the  advertiser  during  the  year,  and  in  such  an 
event  the  advertiser  agrees  to  pay  to  the  publisher  such  an 
increase  in  price  on  all  the  advertising  done. 

This  proposal  was  accepted  by  the  parties  hereto  and  is 
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conceded  to  be  the  contract  between  them.  It  was  dated 
back  to  June  1, 1896,  and  was  intended  to  supersede  and 
take  the  piaco  of  another  contract  between  the  same  par- 
ties which  bore  that  date.  The  first  contract  was  like  the 
second  except  that  it  provided  for  $6,912.99  worth  of  adver- 
tising instead  of  $16,000  worth  and  that  the  net  price  was 
twenty-two  and  one-half  cents  per  agate  line  for  each  inser- 
tion instead  of  eighteen  cents.  By  the  conditions  and 
schedule  of  advertising  rates  on  the  back  of  said  contract 
and  made  a  part  thereof,  it  appears  that  the  net  price  de- 
pended upon  the  amount  of  advertising. 

At  the  time  the  second  contract  was  executed  defendant 
in  error  allowed  to  plaintiff  in  error  a  rebate  of  four  and 
one-half  cents  per  line  (the  diflferenoe  in  the  net  price  fixed 
by  the  two  contracts)  upon  all  the  advertising  done  under 
the  first  contract,  prior  to  the  time  the  second  contract  was 
executed.     That  rebate  amounted  to  $986.87. 

It  is  contended  by  plaintiff  in  error  that  at  the  time  said 
second  contract  was  entered  into  it  was  understood  that 
plaintiff  in  error  was  about  to  transfer  its  business  to  a  cor- 
poration known  as  the  Simmons  Company,  and  that  that 
company  would  assume  and  perform  said  contract  instead 
of  plaintiff  in  error.  It  is  also  claimed  by  plaintiff  in  error, 
in  effect,  that  defendant  in  error  accepted  said  Simmons 
Company  as  the  party  to  said  second  contract. 

A  jury  was  waived  and  the  case  submitted  to  the  trial 
judge  who  found  the  issues  for  the  defendant  in  error  and 
assessed  the  damages  at  $986.87,  and  entered  judgment 
thereon,  that  being  the  exact  amount  allowed  to  plaintiff  in 
error  as  rebate  as  above  stated. 

The  declaration  contained  only  the  common  counts,  and 
counsel  for  plaintiff  in  error  argue  that  the  recovery  in  this 
case  is  not  proper  under  that  declaration.  In  support  of 
this  contention  counsel  cite  Burnham  v.  Roberts,  70  111.  24, 
where  it  is  held  in  substance  that  no  recovery  can  be  had 
under  the  common  counts  unless  nothing  remains  to  be  done 
but  the  payment  of  money.  The  advertising  under  the 
second  contract  did  not  amount  to  $16,000.  Plaintiff  in  error 
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was  not,  therefore,  entitled,  by  the  terms  of  that  contract, 
to  the  net  rate  provided  for  therein.  But  said  rebate  was 
allowed  upon  the  condition  tliat  the  total  amount  of  at 
least  $16,000  worth  of  advertising  was  to  be  furnished  by 
plaintiff  in  error.  The  term  provided  by  the  contract  had 
expired  before  this  suit  was  commenced.  Nothing  more 
remained  to  be  done  but  the  payment  of  the  balance,  if 
any,  due  for  advertising.  Defendant  in  error  claimed  it  was 
entitled  to  recover  under  the  provisions  of  said  contract, 
considering  the  amount  of  advertising  furnished,  at  the  rate 
of  six  (6)  cents  per  line  in  addition  to  the  amount  paid. 
But  the  court  allowed,  and  gave  judgment  for,  the  balance 
due  at  four  and  one-half  cents  per  line,  that  being  the 
amount  allowed  as  rebate  as  aforesaid. 

Counsel  for  plaintiff  in  error  in  their  brief  say  : 

"  It  must  be  true  that  The  Grand's  direct  liability  to  pay 
for  advertising  under  this  contract  ceased  wheti  the  con- 
tract was  turned  over  to  and  assumed  by  the  Simmons  Com- 
pany." 

We  do  not  understand  that  to  be  the  law.  It  does  not 
appear  that  defendant  in  error  consented  in  any  manner  to 
release  the  plaintiff  in  error  from  its  liability  under  the  con- 
tract. The  Simmons  Company  furnished  advertising  which 
was  done  by  defendant  in  error.  There  is  a  conflict  in  the 
testimony  as  to  whether  this  was  done  under  the  contract. 
But  even  if  it  was,  that  does  not  release  the  plaintiff  in 
error  from  its  direct  liability  for  advertising  done  prior  to 
the  sale  of  the  business  of  plaintiff  in  error  to  the  Simmons 
Company. 

The  only  reason  apparent  for  crediting  plaintiff  in  error 
with  the  amount  of  the  rebate  mentioned  was  the  perform- 
ance of  the  second  contract  by  or  on  the  part  of  the  plaint- 
iff in  error.  But  as  that  contract  was  not  so  performed 
there  is  no  reason  shown  why  plaintiff  in  error  should  be 
entitled  to  be  credited  with  the  amount  of  said  rebate. 

There  was  no  error  in  finding  that  recovery  could  be  had 
in  this  case  under  the  common  counts. 

Much  testimony  was  offered  for  the  purpose  of  showing 
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that  the  Simmons  Company  paid  the  defendant  in  error 
for  all  the  advertising  it  had  done,  and  that  defendant  in 
error  obtained  a  judgment  against  that  company  for  the 
full  amount  due  to  it.  There  is  much  confusion  and  com- 
plication in  the  accounts  and  we  shall  not  attempt  to  here 
discuss  them  in  detail.  After  a  careful  examination  we  are 
satisfied  that  the  finding  of  the  learned  and  experienced 
trial  judge  is  correct  and  should  be  sustained. 

Referring  to  the  propositions  of  law  presented  to  the  trial 
court  which  that  court  refused  to  hold,  counsel  for  plaintiff 
in  error  in  their  brief  say  :  *'The  court  below  clearly  mis- 
conceived the  legal  principles  applicable  to  this  case." 

There  are  several  pages  of  such  propositions.  They  are 
substantially  like  a  volume  of  instruction  put  into  the  form 
of  "  propositions  of  law."  They  refer  mainly  to  questions 
of  fact.  The  trial  judge  very  properly  marked  all  of  them 
"  refused."  It  is  not  the  purpose  of  the  statute  to  require 
the  court  to  pass,  in  this  manner,  upon  questions  of  fact. 
It  is  only  propositions  of  law  that  the  court  is  required  to 
consider  and  mark  "held"  or  "refused."  It  does  not 
appear  that  the  trial  judge  "  misconceived  the  legal  princi- 
ples applicable  to  this  case,"  but  rather  that  the  counsel 
have  misconceived  the  scope  and  purpose  of  propositions  of 
law  provided  for  by  the  statute. 

Perceiving  no  substantial  error  in  the  record  the  judg- 
ment of  the  Superior  Court  is  affirmed. 
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Patrick  E,  Martin,  Adm'r,  v*  Chicago  &  N-  W.  Ry.  Co. 

1.  'pRA.cmc&— Where  the  Court  Should  Direct  a  Verdict.— When  the 
testimony  in  a  case  on  trial  before  a  court  and  jury  is  such  that  it 
would  be  the  duty  of  the  court,  if  a  verdict  should  be  returned  for  the 
plaintiff,  to  set  it  aside  for  want  of  sufficient  evidence  to  support  it,  then 
it  is  the  duty  of  the  court,  upon  motion,  to  dii'ect  a  verdict  for  the  de- 
fendant. 

2.  Burden  op' Proof— 7)eaf/i /rom  Negligent  Act— Where  the  dec- 
laration avers  that  a  person  died  from  injuries  received  by  being  run 
over  by  an  engine,  such  averment  must  be  sustained  by  proof. 
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8.  Presumptions— r/iaf  Life  Continues.'-WheTe  a  person  is  shown 
to  be  living,  the  presumption  is  that  life  continues  until  the  contrary  is 
shown. 

Trespass  on  the  Case.— Death  fronfi  negligent  act.  Appeal  from 
the  Superior  Court  of  Cook  County.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  November  20, 
1900. 

Statement. — This  suit  was  commenced  in  the  court  below 
by  plaintiff  in  error  to  recover  from  defendant  in  error, 
damages  for  the  killing  of  James  McDonough.  At  the 
conclusion  of  all  the  testimony  offered  by  both  parties,  the 
trial  judge  directed  the  jury  to  render  a  verdict  in  favor 
of  the  defendant.  Upon  such  verdict  a  judgment  was 
entered  against  plaintiff  for  costs.  The  case  is  now  before 
this  court  by  writ  of  error. 

The  deceased  was  a  locomotive  engineer  in  the  employ 
of  defendant.  .At  the  time  of  the  accident  he  was  proceed- 
ing from  his  home  to  take  his  engine  and  go  out  upon  the 
road.  The  accident  occurred  a  little  west  of  Fortieth  ave- 
nue in  the  city  of  Chicago,  about  4:22  p.  m.,  Sunday,  Janu- 
ary 16,  1898.  Deceased  was  jSrst  seen  at  the  place  of  the 
accident,  lying  upon  his  back  between  the  rails  of  one  of 
defendant's  trades  which  ran  east  and  west,  his  head  near 
the  south  rail  and  his  feet  across  the  north  rail.  The  rec- 
ord does  not  show  that  any  one  saw  him  go  to  the  place  of  the 
accident.  It  was  not  at  a  regular  crossing.  Counsel  for 
plaintiff  claims  that  he  was  probably  crossing  the  track  of 
defendant  diagonally,  going  from  his  house  to  the  round- 
house to  take  his  engine.  So  far  as  the  testimony  shows, 
no  one  saw  the  deceased  from  the  time  he  entered  upon  the 
railroad  grounds  until  after  the  engine  ran  over  him,  except 
the  engineer  and  fireman  upon  the  engine.  There  were 
wounds  on  the  head  of  deceased  and  both  of  his  feet  were 
cut  off  by  the  engine  passing  over  them.  He  did  not  move 
at  any  time  after  he  was  seen  lying  between  the  rails.  The 
wheels  of  the  engine  passed  over  his  feet,  but  those  of  the 
tender  did  not.  When  the  engine  stopped  the  body  was 
between  the  engine  proper  and  the  tender.     Immediately 
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after  the  engine  stopped,  the  conductor  of  the  train  and  the 
fireman  drew  the  body  from  the  rails  out  upon  the  adja- 
cent platform.  He  was  then,  as  they  say,  apparently  dead. 
There  was  but  little  hemorrhage  even  from  the  wounds 
caused  by  cutting  off  the  feet.  The  fireman  says  that  he 
noticed  a  tremor  of  the  muscles  of  the  limbs,  a  sort  of 
twitching.  The  body  was  not  dragged  or  rolled  by  the 
engine. 

The  engine  was  what  is  known  as  a  "  Mogul "  and  so  far 
as  this  record  shows  it  was  properly  equipped  with  all  the 
necessary  appliances  for  stopping  it  quickly.  The  engineer 
and  fireman  testify  that  from  the  time  the  object  on  the 
track  was  discovered  to  be  a  man  everything  was  done  that 
could  be  done  to  stop  the  engine  before  reaching  the  place 
where  he  lay.  They  state  in  detail  what  was  done  by  the 
engineer  to  stop  his  engine.  The  only  testimony  even  tend- 
ing to  show  that  there  was  any  negligence  in  stopping  the 
engine  is  that  of  two  engineers  called  as  experts  who  testify 
that  an  engine  running  at  the  rate  of  speed  here  shown  can 
be  stopped,  if  properly  managed,  in  a  distance  less  than  that 
given  by  the  engineer  and  fireman  as  the  distance  of  the 
man  from  the  engine  when  it  was  seen  that  there  was  a 
man  on  the  track. 

James  C.  McShanb,  attorney  for  plaintiff  in  error. 

E.  E.  OsBOBN,  attorney  for  defendant  in  error;  Lloyd  W. 
BowEBs  and  A.  W.  Pulvee,  of  counsel. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 
As  we  had  occasion  recently  to  say  (Gen.  No.  8931  not 
yet  reported): 

"  We  understand  the  rule  in  this  State  to  be,  that  when 
the  testimony  in  a  case  on  trial  before  a  court  and  jury,  is 
such  that  it  would  be  the  duty  of  the  court,  if  a  verdict 
should  be  returned  in  favor  of  the  plaintiff,  to  set  the  same 
aside  for  want  of  sufficient  evidence  to  support  it,  that  then 
it  is  the  duty  of  the  trial  court,  upon  motion  to  that  effect 
duly  made,  to  instruct  the  jury  to  return  a  verdict  of  not 
guilty." 
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After  a  careful  examination  of  the  testimony  in  tlie  case 
at  tar  we  are  satisfied  that  the  trial  court  did  right  in 
directing  a  verdict  of  not  guiltj\  The  testimony  does  not 
sustain  the  charp^e  in  the  plaintiff's  declaration  that  an 
engineer  in  the  employ  of  defendant  "  recklessly,  carelessly 
and  negligently  "  drove  and  ran  an  engine  upon  or  against 
the  deceased  whereby  he  was  so  seriously  injured  that  he 
died. 

The  omis  is  upon  the  plaintiff  to  show  the  negligence 
charged.  For  this  purpose  the}''  call  as  a  witness  the  fire- 
man upon  the  engine  which  ran  over  the  deceased.  The 
defendant  called  the  engineer  in  charge  of  that  engine. 
Their  testimony  is  summarized  in  the  foregoing  statement. 
They  are  the  only  persons  having  any  knowledge  of  the 
facts.  There  is  no  contention  or  intimation  that  they  are 
in  any  respect  otherwise  than  truthful. 

Again  the  declaration  avers  that  the  intestate  died  from 
injuries  received  by  being  run  over  by  said  engine.  It  was 
necessary  that  this  averment  should  be  sustained  by  the 
proof.  Generally  speaking,  where  a  person  is  shown  to  be 
living  the  presumption  is  that  life  continues  until  the  con- 
trary is  shown.  Without  here  reviewing  the  t€8timony  at 
length,  we  may  say,  that  it  tends  very  strongly  to  show 
that  the  deceased  was  in  fact  dead  before  the  engine 
reached  him.  Substantially  all  the  circumstances  point  to 
and  are  consistent  with  that  contention. 

On  behalf  of  the  plaintiff  it  is  said  that  the  trial  court 
erred  in  excluding  testimony  ofl^ered  to  show  that  at  the 
time  of  the  accident,  employes  of  defendant  were  accus- 
tomed to  cross  the  tracks  at  the  place  where  this  accident 
occurred.  In  the  view  we  take,  and  have  above  sought  to 
express,  such  testimony  was  immaterial  and  was  properly 
excluded.  If  the  intestate  was  not  killed  by  being  run 
over  by  the  engine,  or  if  his  death  was  not  caused  by  the 
negligence  charged  in  the  declaration,  it  is  immaterial 
whether  he  was  or  was  not  rightfully  crossing  the  tracks 
of  defendant. 

The  judgment  of  the  Superior  Court  must  be  aflBrmed. 
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Abe  Moore  y.  The  People^  etc. 

1.  Criminal  'LA.vrSvfficiency  of  IndxcUnentsfor  Obtaining  Money 
by  False  Pretennes. — In  a  prosecution  against  a  person  for  obtaining  a 
loan  of  njoney  by  falsely  pretending  to  be  the  owner  of  property  and 
executing  a  pretended  chattel  mortgage  upon  it  to  secure  such  loan,  it 
is  not  necessary  to  set  out  the  mortgage  or  its  provisions  in  the  indict- 
ment. 

2.  lNSTRtrCTiONS—i4?)«f roof  Propositions  of  f^w.— The  mere  fact 
that  an  instruction  contains  only  an  abstract  statement  of  the  law  is 
not  enough  to  require  a  reversal  of  the  judgment  when  it  can  not  fairly 
be  said  to  have  done  any  harm. 

Indictment  for  Obtaining  Xoneyby  False  Pretenses. --Error  to  the 
Criminal  Court  of  Cook  County.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1900.    Affirmed.    Opinion  filed  November  20,  1900. 

Charlks  Hughes  and  W.  H.  Beckman,  attorneys  for 
plaintiff  in  error;  Isham  Reavis,  of  counsel. 

Chables  S.  Deneen,  State's  Attorney,  and  Frank  Crowe, 
attorneys  for  defendant  in  error;  Benjamin  C.  Bachrach, 
of  counsel. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  was  indicted,  tried  and  convicted  of 
obtaining  money  by  false  pretenses.  The  indictment,  con- 
sisting of  one  count,  charged  substantially  that  on  Decem- 
ber 8,  1898,  in  Cook  county,  defendant  Moore  falsely 
represented  to  Robert  Strahorn,  president  of  Strahorn- 
IIutton-Evans  Commission  Company, a  corporation,  that  he 
had  purchased  104  cattle  from  Becker  &  Degan  of  South 
Omaha,  Neb. — that  he  owned  them — that  the  cattle  were 
four  and  a  half  miles  north  and  west  of  Salem,  Neb.,  with 
intent  to  obtain  from  said  commission  company  $U07.9S 
and  check  for  that  amount,  by  pledging  and  mortgaging 
said  104:  cattle  to  said  Strahorn-Hutton-Evans  Commis- 
sion Company;  that  defendant  offered  to  give  said  company 
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such  mortgage  to  secure  said  $4,107.98,  to  induce  said  com- 
pany to  loan  and  advance  to  him,  Moore,  said  $4,107.98; 
that  said  Robert  Strahorn  believed  said  false  representa- 
tion so  made  by  defendant  to  be  true,  and  bQing  deceived 
thereby,  was  induced  to  loan  and  did  loan  to  defendant 
$4,107.98,  money  of  said  commission  company,  for  and  in 
consideration  of  a  mortgage  or  a  pledge  of  said  104  cattle, 
•  as  security  for  said  $4,107.98;  that  defendant  Moore  fraudu- 
lently made  and  delivered  said  mortgage  to  Robert  Strahorn, 
president  of  said  company,  as  such  security,  with  intent  to 
cheat  and  defraud  said  commission  company;  that  said 
Robert  Strahorn,  as  president  of  said  company,  received 
said  pledge  and  mortgage  as  such  security  for  the  consid- 
eration of  said  $4,107.98;  whereas  defendant  Moore  had 
not  purchased  said  104  cattle  from  Becker  &  Degan,  and 
did  not  own  said  104  cattle,  as  he  well  knew,  contrary  to 
statute. 

The  first  assignment  of  error  questions  the  action  of  the 
court  in  overruling  a  motion  to  quash  the  indictment. 

The  argument  with  reference  to  that  question  is  based 
upon  the  fact  that  the  chattel  mortgage  mentioned  in  the 
indictment  is  not  set  out  nor  described  therein. 

We  do  not  think  it  was  necessary  to  set  out  the  mort- 
gage, or  its  provisions  in  the  indictment.  Hardin  v.  State 
(Texas),  7  S.  W.  Rep.  534. 

The  gist  of  the  offense  charged  w«re  the  statements  made 
by  the  accused  that  he  had  purchased  the  cattle  from  Becker 
&  Degan,  and  that  he  owned  the  same.  These  are  the  only 
two  representations  that  are  expressly  negatived  by  the 
indictment,  and  it  is  plain  from  the  evidence  that  the  prose- 
cuting witness  relied  upon  them,  and  not  upon  anything 
contained  in  the  mortgage.  If  he  had  relied  upon  anything 
stated  in  the  mortgage  the  case  might  have  been  different. 
The  case  is  not  whether  the  mortgage  was  a  valid  one,  nor 
whether  it  contained  warranties,  or  whether  in  any  way 
the  mortgage  could,  or  not,  be  the  basis  of  the  offense  of 
false  pretenses. 

In  the  case  last  cited,  it  is  said  in  that  part  of  the  opinion 
quoted  by  plaintiff  in  error : 
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"  On  the  other  hand,  if  the  accused  falsely  represented 
and  pretended  that  he  owned  the  cattle  and  Novich  believed 
it,  and  was  induced  by  these  representations  to  part  with 
his  {roods,  and  afterward  the  appellant  executed  his  note 
for  the  goods,  securing  its  payment  by  giving  a  mortgage 
on  the  cattle,  the  note  and  mortgage  would  not  aflfect  the 
case  in  any  manner  whatever,  because  the  swindle  would 
be  completed  before  the  execution  and  delivery  of  the  note 
and  mortgage;  in  such  a  case  the  indictment  Ljed  not  men- 
tion the  note  and  mortgage  at  all."  ^ 

The  giving  of  the  mortgage  by  plaintiff  in  error  was 
plainly  but  an  incident  to  the  representations.  Plaintiff  in 
error  had  drawn  a  draft  on  the  commission  company  in  favor 
of  Becker&  Degan,  andas testified  by  the presecu ting  witness 
(the  president  of  the  commission  company)  represented  that 
he  had  bought  the  particular  cattle  mentioned  in  the  indict- 
ment from  Becker  &  Degan,  and  that  the  draft  he  had  so 
drawn  was  to  pay  for  said  cattle,  and  that  the  cattle  were 
then  owned  by  him  and  were  then  on  his  farm,  in  Nebraska. 
These  were  the  representations  that  the  prosecuting  wit- 
ness relied  on,  and  that  the  jury  have  found  were  false. 
The  prosecuting  witness  might  well  have  agreed  to  advance  • 
the  money  to  pay  for  the  identical  cattle  that  he  was  to 
have  security  on.  The  giving  of  a  mortgage,  afterward, 
by  plaintiff  in  error,  did  not  relieve  him  from  the  falsity  of 
his  representations  concerning  his  ownership  of  the  cattle. 

It  is  the  false  representation  of  matters  of  fact  that  in- 
duced the  advancement  of  the  money,  that  the  indictment 
is  based  upon.  And  the  fact  that  the  agreement  to  give  a 
mortgage  was  made  to  secure  the  money  advanced,  will 
not  defeat  a  conviction,  although  it  may  also  have  operated 
on  the  mind  of  the  party  paying  the  money.  Jackson  v. 
The  People,  18  111.  App.  508. 

We  think  the  indictment  was  properly  sustained.  See 
Conoimon wealth  v.  Lincoln,  93  Mass.  (11  Allen)  233. 

It  is  next  contended  that  the  corpus  delicti  was  established 
only  by  the  extra  judicial  confessions  or  admission  of  the 
plaintiff  in  error,  and  that  such  confessions  are  insufficient 
to  authorize  a  judgment  of  conviction.     And  Campbell  v. 
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The  People,  159  111.  9,  is  relied  upon.  Unquestionably 
such  is  the  rule,  with  the  qualification  stated  in  the  opinion 
in  that  cause,  that  now  the  corptia  delicti  may  be  proved 
like  any  other  fact — by  presumptive  or  circumstantial  evi- 
dence. 

It  is  said  in  the  brief  for  the  people,  and  we  believe  with 
substantial  correctness : 

"In  false  pretenses  the  corpus  delicti  consists  of  six 
elements : 

First.  The  statement  made  by  defendant  in  order  to 
obtain  money  or  other  property. 

Second.  The  reliance  ol  the  prosecuting  witness  upon 
the  statement. 

Third.  The  obtaining  of  the  money  or  property  from 
the  prosecuting  witness. 

Fourth.     The  falsity  of  the  statement. 

Fifth.     Knowledge  that  it  was  false  when  made. 

Sixth.  The  intention  to  defraud  by  means  of  the  state- 
ments made." 

The  evidence  is  too  lengthy  for  reproduction  here,  but  in 
our  opinion  it  was  ample  to  establish  the  various  elements 
needed,  outside  of  the  confessions  of  the  plaintiff  in  error, 
to  base  a  conviction  upon. 

It  is  not  our  proper  province  to  sdy  that  the  evidence  in 
that  respect  did,  or  not,  establish  the  fact  beyond  a  reason- 
able doubt.  It  clearly  tended  to  establish  it,  and  it  was 
for  the  jury  to  say  whether  it  did  so  beyond  a  reasonable 
doubt. 

The  next  error  complained  of  is  in  respect  of  the  instruc- 
tions. 

Those  complained  of,  that  were  given  for  the  people,  are 
as  follows : 

"  2.  In  this  State  the  accused  is  permitted  to  testify  in 
his  own  behalf,  and,  when  he  does  so  testify,  he  at  once 
becomes  the  same  as  any  other  witness,  and  his  credibility 
is  to  be  tested  by  and  subjected  to  the  same  tests  as  are 
legally  applied  to  any  other  witness,  and  in  determining 
the  degree  of  credibility  that  shall  be  accorded  to  his  testi- 
mony, the  jury  have  a  right  to  take  into  consideration  the 
fact  that  he  is  interested  in  the  result  of  this  prosecu- 
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tion  as  well  as  his  demeanor  and  conduct  upon  the  witness 
stand,  and  the  jury  are  also  to  take  into  consideration  the 
testimony  given  by  him,  as  to  which  you  find  he  has  been 
contradicted  by  other  credible  evidence.  And  the  court 
further  instructs  the  jury  that  if,  after  considering  all  the 
evidence  in  this  case,  they  find  that  the  accused  or  any  wit- 
ness has  willfully  and  corruptly  testified  falsely  to  any  fact 
material  to  the  issue  in  this  case,  they  have  the  right  to 
entirely  disregard  the  testimony  of  such  witness,  excepting 
in  so  far  as  such  testimony  is  corroborated  by  other  cred- 
ible evidence.  (5)  Circumstantial  evidence  in  criminal 
cases  is  the  proving  of  such  facts  And  circumstances  con- 
nected with  or  surrounding  the  commission  of  the  crime 
charged,  as  tends  to  show  the  guilt  or  innocence  of  the 
party  charged,  and  if  the  facts  and  circumstances  shown  by 
the  evidence  in  this  case  are  sufficient  to  satisfy  the  jury  of 
the  guilt  of  the  defendant  beyond  a  reasonable  doubt,  then 
such  evidence  is  sufficient  to  authorize  the  jury  in  finding 
the  defendant  guilty.  The  law  demands  a  conviction  wher- 
ever there  is  sufficient  legal  evidence  to  show  the  defend- 
ant's guilt  beyond  a  reasonable  doubt,  and  circumstantial, 
evidence  is  legal  evidence.  (6)  The  defendant,  Abe  Moore, 
is  on  trial,  charged  with  intent  to  defraud  the  Strahorn- 
Hutton-Evans  Commission  Company  by  designedly  obtain- 
ing from  said  company  the  sum  of  $4,107.98,  by,  on  the  8th 
day  of  December,  1898,  unlawfully,  knowingly  and  falsely 
pretending  and  representing  to  Robert  Strahorn,  the  presi- 
dent of  the  company,  that  he,  the  said  Abe  Moore,  had 
purchased  104  head  of  cattle  from  the  firm  of  Becker  <fe 
Degan  in  South  Omaha,  in  the  State  of  Nebraska,  and  that 
he,  the  said  Abe  Moore,  was  then  and  there  the  owner  of 
said  cattle,  [and  that  the  same  were  then  and  there  four 
and  a  half  miles  north  and  west  of  Salem,  in  the  State  of 
Nebraska.  If  the  jury  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  did  on  said  day  so 
represent  to  said  Rol^ert  Strahorn,  and  that  such  representa- 
tions were  false  and  then  known  to  be  so  by  the  defendant, 
and  made  by  him  for  the  purpose  of  obtaining  said  sum  of 
money,  and  that  the  said  Robert  Strahorn  believed  such 
representations,  and  that  the  said  Strahorn-lIutton-Evans 
Commission  Company,  relying  thereon  and  induced  thereby, 
paid  out  the  sum  of  $4,107.98  upon  the  draft  of  the  saicl 
defendant,  Abe  Moore,  and  at  his  request,  then  the  jury 
should  find  the  defendant  guilty.  (7)  Every  person  is  pre- 
sumed to  intend  the  natural  and  probable  consequences  of 
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his  own  acts.  (8)  If  the  defendant  made  the  false  pre- 
tenses charged  in  the  indictment  with  the  intent  thereby 
to  obtain  the  payment  by  the  Strahorn-Hutton-Evans  Cora- 
mission  Company  of  his  draft  drawn  upon  it,  then,  whether 
he  then  intended  to  at  some  future  time  pay  the  said  Stra- 
horn-Hutton-Evans Commission  Company  the  amount  of 
said  draft,  is  immaterial. 

The  specific  objection  to  the  second  instruction  is  said 
to  be  that  it  assumes  as  a  fact  that  the  defendant  had  been 
contradicted  by  credible  evidence  in  some  respects  mate- 
rial or  otherwise. 

We  do  not  so  understand.  The  instruction  was  rather 
favorable  than  otherwise  to  the  defendant,  in  the  respect 
spoken  of,  inasmuch  as  it  tells  the  jury  that  they  should 
take  into  consideration  his  testimony,  even  though  they 
find  that  he  has  been  contradicted  by  credible  evidence. 

The  complaint  made  as  to  the  fifth  instruction  is  that  it 
merely  states  abstract  law  and  has  no  application  to  the 
•case  at  bar,  and  tended  to  mislead  the  jury. 

We  do  not  think  the  instruction  had  much  application  to 
the  case  as  tried,  but  it  was  not  erroneous  as  a  statement 
of  the  law,  and  the  mere  fact  that  an  instruction  contains 
only  an  abstract  statement  of  law  is  not  enough  to  require 
the  reversal  of  a  judgment  when  it  can  not  be  fairly  said  to 
have  done  any  harm.     Upstone  v.  People,  109  111.  169. 

The  sixth  instruction  we  believe  to  be  correct,  and  not 
subject  to  the  lengthy  criticism  urged  in  argument  against 
it.  The  knowingly  false  representations  that  plaintiff  in 
error  had  bought  the  104  head  of  cattle  from  Becker  & 
Degan  and  that  he  was  the  owner  of  them,  and  so  repre- 
sented to  the  prosecuting  witness,  who  relied  upon  such 
representations,  was  the  actuating  cause  upon  the  mind  of 
the  prosecuting  witness  whereby  he  was  induced  to  pay  out 
his  money.  Our  remarks  in  the  former  part  of  this  opinion 
furnish  all  further  answer  that  is  needed  to  the  criticism 
of  this  instruction. 

The  seventh  instruction  is  said  to  mean  that  if  the  defend- 
ant obtained  the  money  by  false  statements  whether  he 
knew  them  to  be  false  or  not,  he  is  guilty. 
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The  instruction  does  not  seem  to  be  susceptible  of  such  a 
construction.  The  most  that  we  think  could  be  said  against 
the  instruction  is  that  it  is  not  applicable  to  the  case  at  bar 
and  states  an  abstract  proposition  of  law.  But  as  to  that, 
we  have  already  spoken  in  connection  with  the  fifth  instruc- 
tion. 

The  criticisms  made  as  to  the  eighth  instruction  do  not 
appear  to  have  application  to  the  instruction  given  that 
number  and  heretofore  copied.  If  they  are  intended  to 
apply  to  some  instruction  not  contained  in  the  abstract  we 
will  not  hunt  through  the  record  to  find  it. 

It  is  also  urged  that  the  court  erred  in  refusing  to  give 
certain  instructions  asked  by  the  defendant  and  in  modify- 
ing others  that  were  asked  and  given. 

Of  those  refused,  the  eleventh  is  the  only  one  particularly 
complained  of. 

The  vice  of  that  instruction  is  that  it  tells  the  jury  that 
it  made  no  difference  whether  or  not  the  cattle  were  bought 
of  Becker  &  Degan,  and  telling  them  that  the  only  ques- 
tion for  their  determination  was  whether  the  defendant 
was,  or  not,  the  owner  of  the  cattle  at  the  time  the  loan  was 
procured. 

We  think  it  is  narrowing  the  question  below  the  mate- 
rial charges  of  the  indictment  to  hold  as  the  instruction 
directed.  The  representation  that  the  cattle  were  bought 
from  Becker  &  Degan  was  material,  we  think. 

As  we  have  already  said  in  substance,  the  prosecuting 
witness  was  thereby  led  to  believe  that  his  money  was  to 
be  used  in  paying  for  cattle  bought  of  Becker  &  Degan, 
and  he  might  be  willing  to  advance  money  for  such  pur- 
pose when  he  would  not  for  the  mere  purpose  of  paying 
defendant's  debts  for  cattle  generally,  which  the  defendant 
owned,  and  that  mis;ht  be  subject  to  other  liens. 

The  fifth  instruction  offered  by  the  defendant  was  as  fol- 
lows: 

"(5)  The  court  further  instructs  that  it  is  a  rule  of  la,w 
that  the  burden  of  proving  the  guilt  of  the  defendant  is 
upon  the  prosecution;  and  if  the  jury  are  not  satisfied  from 
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the  nature  and  character  of  the  evidence,  or  from  a  want 
of  evidence  in  the  case,  as  to  whether  the  defendant  is  guilty 
as  charged  in  the  indictment,  then  you  should  find  the 
defendant  not  guilty." 

This  was  modified  by  the  court  substituting  for  what  is 
there  said,  the  following : 

'^  (5)  The  entire  burden  of  proving  the  guilt  of  the  de- 
fendant is  upon  the  prosecution." 

The  particular  thing  complained  of  is  the  omission  of  the 
clause  in  the  original  instruction,  of  the  phrase  '*  or  from  a 
want  of  evidence  in  the  case." 

We  do  not  see  why  the  substituted  instruction  did  not, 
fairly  considered,  include  the  whole  of  the  proposition  con- 
tained in  the  instruction  as  offered.  "A  want  of  evidence" 
is  manifestly  less  than  the  "entire  burden  of  proof,"  and  is 
covered  by  it. 

To  review  all  the  criticisms  of  counsel  for  plaintiff  in 
error  in  detail,  as  to  some  of  the  other  refused  instructions, 
is  too  burdensome  to  indulge  in.  We  have  examined  them 
all  and  need  only  refer  in  a  general  way  to  some  of  them. 
Some  of  them  have  already  been  substantially  discussed 
with  reference  to  other  instructions,  and  others  of  them 
relate  to  matters  immaterial  to  the  real  merits  of  the  case. 
Still  others  relate  to  the  giving  of  the  chattel  mortgage 
made  to  secure  the  money  advanced,  or  to  the  chattel  mort- 
gage that  was  previously  made  to  Loeben  and  Rothschild, 
which  in  our  view  were  in  no  manner  the  gist  of  the  offense 
charged. 

We  think  the  offense  charged  was  made  out  by  the  evi- 
dence contained  in  the  record,  and  that  the  judgment  of 
conviction  was  proper. 

The  judgment  will  therefore  be  affirmed. 
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J.  H.  Tan  Ylissin^en  et  al.  t.  Henry  Blum. 

1.  Appellate  Court  Practice— Waiver  of  Causes  Not  Specified  in 
the  Motion  for  a  New  Trial, — Causes  not  specified  in  the  motion  for  a 
new  trial  in  the  court  below  must  be  held  to  be  waived,  and  can  not  be 
raised  in  the  Appellate  Court. 

3.  Real  Estate  Agents— JVb^  to  Act  for  Both  Parties,— A.  real  estate 
agent  can  not  act  at  the  same  time  for  both  seller  and  buyer,  and  the 
fact  that  he  is  secretly  acting  in  the  service  of  the  buyer,  while  osten- 
sibly acting  for  the  seller,  is  a  fraud  upon  the  latter. 

Assnmpsit,  for  commissions.  Appeal  from  the  Circuit  Court  of  Cook 
County.  Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1899. 
AflBrmed.    Opinion  filed  November  20,  1900. 

Samuel  J.  Howe,  attorney  for  appellants. 

Henrt  T.  Helm  and  J.  Wabben  Pease,  attorneys  for 
appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  which  appellants  seek  to  recover  from 
appellee  commissions  for  a  sale  of  real  estate  which  was  not 
consummated,  owing,  it  is  alleged,  to  the  refusal  of  appellee 
to  perform  his  contract. 

There  was  evidence  tending  to  show  that  appellants'  agent 
called  on  appellee  and  asked  him  if  he  would  sell  his  coal 
yard;  that  appellee  said  he  would  do  so  for  an  agreed  sura; 
that  a  few  days  later  said  agent  informed  appellee  that  the 
sale  was  made;  that  a  contract  of  sale  was  drawn  and 
signed  by  appellee;  that  appellants'  agents  thereupon  re- 
ceived from  the  purchaser  $1,000  as  earnest  money;  and 
that  appellee  subsequently  refused  to  perform  his  contract 
of  sale.  The  contract  purchaser  filed  a  bill  to  enforce  spe- 
citic  performance,  but  it  was  eventually  dismissed  for  want 
of  prosecution,  and  it  is  stated  that  the  contract  purchaser 
demanded  and  received  back  from  appellants  the  earnest 
money.    Appellants  thereupon  demanded  of  Blum  that  he 
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pay  them  a  commission  of  two  and  a  half  per  cent,  which 
was  refused. 

It  is  averred  in  the  declaration  that  appellants  procured 
a  purchaser  for  appellee's  property  at  the  agreed  price;  that 
appellee  had  agreed  to  pay  the  said  commissions;  that  the 
purchaser  was  ready,  able  and  willing  to  perform,  but  that 
appellee  refused.  It  is  claimed  by  the  defense  that  appel- 
lants were  acting  as  agents  for  both  the  buyer  and  seller, 
and  hence  are  precluded  from  recovering  compensation  from 
either. 

The  principal  errors  alleged  to  have  been  committed, 
relate  to  the  exclusion  of  testimony  offered  in  behalf  of 
appellants.  But  our  attention  is  called  to  the  fact  that  this 
was  not  one  of  the  points  raised  upon  the  motion  for  a  new 
trial.  An  examination  of  the  record  shows  that  while 
there  was  a  written  motion  for  a  new  trial,  which  specifies 
certain  grounds,  as  the  statute  (Sec.  57,  Chap.  110,  R.  S.) 
provides,  the  erroneous  exclusion  of  evidence  is  not  one  of 
the  grounds  alleged.  Appellants  are  therefore  confined  in 
this  court  ''  to  the  reasons  specified  in  the  court  below, 
and  must "  be  held  to  have  waived  all  causes  for  a  new  trial 
not  set  forth  in  his  written  grounds."  O.  O.  &  F.  V. 
R.  R.  Co.  V.  McMath,  91  111.  104(112). 

There  was  testimony  tending  to  show  that  appellants 
were  employed  by  the  contract  purchaser  to  buy  a  coal 
yard,  and  were  acting  for  such  purchaser  in  the  negotia- 
tions with  appellee.  It  has  been  repeatedly  held  that  the 
same  party  "can  not  act  as  agent  for  both  seller  and 
buyer."  (Warrick  v.  Smith,  137  111.  504  (508);  Young  v. 
Trainor,  158  111.  428  (430.)  To  be  secretly  acting  in  the  serv- 
ice of  the  buyer,  while  ostensibly  acting  for  the  seller,  is  a 
fraud  upon  the  latter.  (Boyd  v.  Dullaghan,  33  111.  App. 
266.)  If  the  jury  believed  that  appellants  were  so  acting, 
there  was  evidence  to  support  such  conclusion,  and  we  can 
not  interfere. 

While  the  phraseology  of  some  of  the  instructions  com- 
plained of  is  open  to  criticism,  we  do  not  regard  them  as 
so  misleading  or  erroneous  as  to  justify  reversal. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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'    Frederick  Rietz  y.  Frederick  A.  Siebold. 

1.  Trjlcticb— Recovery  Under  the  Common  Counts. — ^A  recovery  is 
proper  under  the  common  counts  where  the  evidence  shows  that  nothing 
remains  to  be  done  but  the  payment  of  the  money  in  question. 

2.  Samb — Where  Indebitatus  Assumpsit  Lies, — The  action  of  indeb- 
itatus assumpsitwiW  lie  although  the  debt  sued  for  accrued  under  a  special 
contract,  and  such  contract  may  be  proper  and  necessary  evidence  in 
support  of  the  action. 

Assamipsit.— Appeal  from  the  Circuit  Court  of  Cook  County.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  November  20,  1900.    Mr.  Justice  Horton  dissenting. 

Runt  AN  &  Runtan,  attorneys  for  appellant 

Fassbtt  &  Ahdrkws,  attorneys  for  appellee. 

Mr-  Justice  Frkiman  delivered  the  opinion  of  the  court. 

Appellee  sued  to  recover  upon  a  contract  alleged  in  his 
declaration  to  be  "  partly  written  and  partly  oral."  By  the 
terms  of  the  written  agreement  appellee  agreed  to  do  cer- 
tain mason  work  for  appellant,  "  for  eleven  hundred  and 
twenty-five  dollars  ($1,125)  (one  thousand  of  which  in 
Standard  Electric  stock,  as  agreed  between  R,  &  S.  per- 
sonally) to  be  paid  to  him,"  etc.  According  to  appellee's 
testimony,  appellant  said  when  the  arrangement  was  made, 
that  he  was  short  of  money,  and  wanted  appellee  to  take 
part  payment  in  this  stock;  that  appellee  should  keep  the 
stock  two  years  and  appellant  would  then  take  the  stock 
back  again,  and  would  meanwhile  guarantee,  in  case  the 
company  did  not  pay  it,  to  himself  pay  eight  per  cent  divi- 
dends out  of  his  own  pocket  To  this  appellee  states  he 
replied,  that  if  Rietz  was  willing  to  buy  it  back  in  two  years, 
appellee  would  take  the  stock  as  security  with  eight  per 
cent  "  interest."  This,  it  is  said,  was  agreed  to,  and  the 
work  was  done  and  stock  delivered.  After  the  expiration 
of  the  two  years  appellee  took  the  stock  to  appellant,  and 
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asked  him  take  it  up,  as  per  the  alleged  contract.  He 
states  that  appellant  replied  that  he  was  short  of  money, 
but  would  give  appellee  fifty  per  cent  of  the  stock  and  eight 
per  cent  dividend  for  the  two  years,  which  would  be  $160, 
a  total  of  $660  to  be  paid  in  lumber;  that  appellee  would 
have  to  wait  for  the  rest;  that  he  would  find  appellant  a 
man  of  honor,  and  should  be  paid  every  cent.  As  to  what 
occurred  at  the  interview  last  referred  to  appellee  is  sub- 
stantially corroborated  by  another  witness. 

Appellant  Rietz'  version  of  the  original  agreement  is,  that 
he  proposed  if  the  contractor  would  ta^ke  part  payment  in 
stock  and  the  balance  in  cash,  he  was  willing  to  guarantee 
eight  per  cent  dividend  for  two  years;  that  he  told  appel- 
lee, that  if  he  (Siebold)  wanted  to  sell  the  stock  back  again, 
he  (Rietz)  wanted  the  first  privilege  of  buying  it  back;  that 
he  did  not  agree  to  buy  it  back  and  did  not  tell  appellee  to 
hold  it  as  collateral  security.  He  states  that  his  payment 
of  the  $500  over  and  above  the  $160  dividend,  was  a  gift  to 
appellee,  and  that  he  did  not  agree  to  take  up  the  rest  of 
the  stock  and  pay  appellee  the  remaining  $500. 

A  jury  was  waived  by  agreement  and  the  Circuit  Court 
gave  judgment  against  appellant  for  $512.40,  which  sum 
was  derived  by  computing  interest  on  the  $1,000  from  the 
date  of  the  agreement  at  five  per  cent,  and  deducting  from 
the  amount  the  $660  paid,  with  five  per  cent  interest  thereon 
from  the  time  of  its  payment  to  appellee. 

Appellant's  counsel  urge  that  the  declaration  sets  up  a 
contract  for  payment  of  $1,125  in  money,  and  that  the  writ- 
ten contract  in  evidence  and  the  oral  testimony  do  not  sus 
tain  the  averment  of  the  declaration.  In  what  the  alleged 
variance  consists,  however,  counsel  do  not  endeavor  to 
state.  The  written  contract  does  call  for  the  payment  of 
"  $1,125."  The  parenthesis,  while  somewhat  ambiguous 
and  not  clearly  expressed,  seems  to  be  intended  to  provide 
that  $1,000  of  this  sum  is  to  be  paid,  or  in  some  way- 
secured  by  Standard  Electric  stock,  upon  terms  which  had 
been  personally  agreed  upon  between  the  parties  outside  of 
the  written  contract.    The  oral  testimony  in  behalf  of  the 
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appellee  tends  to  show  that  the  terms  so  agreed  upon  were 
that  the  stock  was  to  be  held  as  security  merely  for  the  pay- 
ment of  the  money.  This  evidence,  if  true,  sustains  the 
averment  of  the-  declaration.  Recovery  can  also  be  had 
under  the  common  counts.  Where,  as  there  is  evidence  in 
this  case  tending  to  show,  nothing  remains  but  to  pay 
money,  indebitatus  asaumpdt  will  lie,  although  the  debt 
accrued  under  a  special  contract,  and  such  special  contract 
may  be  proper  and  necessary  evidence  in  support  of  the 
action.  See  Wolf  v.  Schlacks,  67  111.  App.  117  (119),  and 
cases  there  cited. 

It  is  claimed  that  the  appellee's  evidence  shows  an 
arrangement  to  pay  a  usurious  rate  of  interest.  We  do  not 
so  regard  it.  Both  parties  agree  that  appellant  merely 
guaranteed  payment  of  dividends  of  eight  per  cent  per 
annum  upon  the  stock  in  controversy  for  two  years. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Hobton  dissents. 


William  E.  O'Neill  v.  Cliicago  Glironicle  Co. 

1.  Costs— On  AppeaU—Reoovery  of,  in  Actions  on  Appeal  Bonds. — 
Where  an  appellant  is  liable  for  costs  in  the  Appellate  Court,  but  the 
appeUee  is  required,  by  the  clerk,  to  advance  them  to  secure  the  final 
order  of  affirmance,  such  costs,  so  advanced,  are  properly  included  in  a 
judgment  recovered  in  ^n  action  upon  the  appeal  bond. 

Debt,on  an  appeal  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1899.    Affirmed.    Opinion  filed  November  20,  1900. 

H.  T.  AspEBN,  attorney  for  appellant 

Dakibl  V.  Gallery,  attorney  for  appellee. 

Me,  Justice  Freeman  delivered  the  opinion  of  the  court. 
This  is  a  suit  in  debt  on  an  appeal  bond  filed  in  the  Cir- 
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cuit  Court  of  Cook  County  in  a  case  wherein  an  appeal  was 
allowed  from  a  judgment  of  that  court  to  the  Appellate 
Court.  The  judgment  in  that  case  having  been  affirmed, 
suit  was  brought  upon  said  bond,  and  from  the  judgment 
for  $231.20  obtained  thereon  this  appeal  is  prosecuted  by 
the  surety. 

The  condition  of  the  bond  is  that  if  Otto  Guenther,  the 
obligor  therein,  "  shall  duly  prosecute  his  said  appeal  with 
effect,  and  moreover  pay  the  amount  of  the  judgment,  costs, 
interest  and  damages  rendered  and  to  be  rendered  against 
him,  in  case  the  said  judgment  shall  be  affirmed  in  said 
Appellate  Court,  then  the  said  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue."  The  said  judg- 
ment against  the  obligor  referred  to  in  the  said  bond  having 
been  affirmed  in  the  Appellate  Court  (79  111.  App.  105), 
judgment  was  also  rendered  in  favor  of  the  appellee  herein 
for  the  "  costs  in  this  behalf  expended  "  by  the  latter.  It 
is  now  contended  by  appellant,  who  was  surety  on  said 
appeal  bond,  that  it  was  error  for  the  trial  court  to  include 
in  its  judgment  rendered  in  the  suit  on  said  bond,  a  bill  for 
costs  in  the  Appellate  Court  for  $13.90.  This  is  the  only 
objection  urged  to  the  judgment. 

The  objection  is  not  well  taken.  The  condition  of  the 
bond  was  broken  by  the  failure  of  the  obligor  and  his  sure- 
ties to  pay  the  judgment  affirmed,  together  with  the  costs. 
Appellee  paid  said  costs  to  the  clerk  of  the  Appellate  Court, 
and  was  by  the  condition  of  the  bond  entitled  to  recover 
back  "  its  costs  by  it  in  this  behalf  expended,"  pursuant  to 
the  judgment  of  affirmance.  The  $13.90  was  clearly  costs 
by  it  thus  expended.  It  is  argued  that  appellee  was  not  the 
party  liable  for  these  costs  to  the  clerk  of  the  Appellate 
Court,  and  ought  not  to  have  been  compelled  to  advance 
them  to  secure  the  order  of  affirmance;  that  by  section  12 
of  chapter  53,  "  Fees  and  Salaries,"  it  is  provided,  "  the 
clerk  shall  not  be  required  to  issue  a  final  order  in  any  cause 
until  all  costs  for  which  the  party  seeking  such  final  order 
is  liable  in  such  cause  have  been  paid;"  that  in  this  case 
it  was  appellant  who  was  thus  liable  for  said  costs,  but  it 
was  appellee  who  paid  them  to  secure  the  final  order  of 
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affirmance.  It  is  not,  hovrever,  a  question  here  whether  or 
not  the  clerk  of  the  Appellate  Court  might  have  collected 
them  by  a  fee  bill  under  the  statute  (Rev.  Stat.  Chap.  33, 
Sec.  28),  nor  whether  he  had  a  right  to  require  their  pay- 
ment from  appellee  before  issuing  to  the  latter  a  final  order 
of  affirmance.  It  is  enough  that  the  obligor  was  liable  for 
them  and  that  by  the  condition  of  the  bond  appellant  had 
obligated  himself  to  pay  them,  as  well  as  the  rest  of  the 
judgment. 

In  the  case  of  witness  fees,  a  party  may  become  liable  for 
them  to  the  witnesses  he  causes  to  be  summoned,  but  if 
successful  in  the  suit  he  recovers  the  fees  so  advanced  as 
part  of  the  costs,  to  reimburse  himself  from  the  adverse 
unsuccessful  party.  (Boyd  v.  Humphries,  53  111.  App.  422.) 
In  People  ex  rel.  Maus  v.  Harlow,  29  III.  43,  it  is  said  : 

"  So  far  as  we  are  advised,  it  has  been  uniformly  held, 
both  by  the  Supreme  and  Circuit  Courts,  that  clerks  may 
insist  upon  their  fees  as  their  services  are  performed;  anH 
this  we  have  no  doubt  is  the  law." 

Part  of  these  costs  in  controversy  had  been  advanced  by 
appellee  in  payment  of  its  appearance  fee,  and  the  balance 
was  paid  to  the  clerk  as  his  services  were  performed.  The 
payments  thus  made  were  rightfully  included  in  the  dam- 
ages recovered  on  the  bond. 

It  is  urged  in  behalf  of  appellee  that  this  appeal  is  prose- 
cuted only  for  delay,  and  the  provisions  of  section  23,  chap- 
ter 33,  R.  S.,  are  applicable.  Town  v.  Alexander,  85  111. 
App.  513. 

We  are  compelled  to  concur  in  this  view.  The  judgment 
of  the  (circuit  Court  will  be  affirmed  and  judgment  entered 
in  favor  of  appellee  for  ten  per  centum  on  the  amount  of 
said  judgment  appealed  from. 

Affirmed. 
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^   ,J^2  ^^^^  Moeller  et  al.  v.  The  People^  etc. 

1.  Appeals— /n  Qucun-Criminal  Caaeir.— Appeals  in  griast-criminal 
cases  in  Cook  county  can  be  taken  only  to  the  Criminal  Court  of  that 
county. 

2.  Criminal  Procedure— ^Maw-CriminaZ  Cases— Justice's  Tran- 
script,— Where  the  justice's  transcript  shows  that  a  fine  was  imposed 
for  the  violation  of  section  2  of  the  act  to  rejj^ulate  the  practice  of  phar- 
macy, such  transcript  is  sufficient  to  show  that  the  action  was  quasi- 
criminal  in  its  nature,  although  there  was  no  complaint  filed  in  the 

3.  Same— Appeals  Can  Only  Be  Taken  as  Provided  by  Ixiw.— Sec- 
tion 26  of  article  6  of  the  Constitution  expressly  provides  that  all  appeals 
taken  in  Cook  county  in  gKo^i-criminal  c&ses,  must  be  taken  to  the 
Criminal  Court  of  that  county,  and  that  excludes  all  other  methods. 

4.  Same — Wliere  a  Complaint  is  Unnecessary. — In  prosecutions 
before  justices  of  the  peace  for  violations  of  section  2  of  the  act  to  regu- 
late the  practice  of  pharmacy,  no  complaint  is  necessary  before  the  com- 
mencement of  the  action  as  a  basis  of  jurisdiction. 

Prosecution  under  Section  2  of  the  Act  to  Regrulate  the  Practice  of 
Pharmacy,— Appeal  from  the  Circuit  Court  of  Cook  County.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  November  20,  1900. 

Bernhardt  J.  Frank,  attorney  for  plaintiffs  in  error; 
John  F.  Geetino,  of  counsel. 

KiTT  Gould,  attorney  for  defendant  in  error. 

Mr.  PREsroiNo  Justice  Shepard  delivered  the  opinion  of 
the  court. 

A  prosecution  was  begun  before  a  justice  of  the  peace  of 
Cook  county  against  the  plaintiffs  in  error,  for  the  violation 
of  section  2  of  an  act  to  regulate  the  practice  of  pharmacy, 
and  from  a  judgment  of  $20  line  imposed  by  the  justice  an 
appeal  was  taken  to  the  Circuit  Court  of  Cook  County. 

There,  on  motion  of  the  people,  the  appeal  was  dismissed 
for  want  of  jurisdiction. 

The  justice's  transcript  shows  that  the  fine  imposed  was 
for  the  violation  of  said  section  2,  and  although  there  was  no 
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complaint  filed  in  the  case,  that  was  enough  to  show  that 
the  suit  was  quasi-cvimin&l  in  its  nature. 

Section  26,  article  6,  of  the  Constitution,  expressly  provides 
that  all  appeals  taken  in  Cook  (sounty,  in  quasircnminsil 
cases,  shall  be  taken  to  the  Criminal  Court  of  that  county, 
and  this  express  method  excludes  any  other.  Appeals  can 
only  be  taken  when  and  as  provided  by  law.  C,  E.  I.  &  P. 
Ry.  Co.  V.  Town  of  Calumet,  50  111.  App.  555. 

The  appeal  should  have  been  taken  to  the  Criminal  Court 
of  Cook  County,  and  the  Circuit  Court  of  Cook  County  did 
right  in  dismissing  it. 

It  wa3  not  necessary  for  a  complaint  to  be  made  before 
the  prosecution  was  begun,  or  as  a  basis  of  jurisdiction. 
Cook  v.  The  People,  125  111.  278. 

We  do  not  think  the  fact  that  the  appeal  was  dismissed 
with  a.  procedendo  is  a  sufficient  reason  for  reversing  the 
case. 

The  Circuit  Court  being  without  jui^isdiction  to  entertain 
the  appeal,  properly  dismissed  it,  and  its  further  order  for 
a  procedendo  may  be  treated  as  surplusage,  and,  as  such, 
disregarded. 

The  justice's  transcript,  the  original  having  been  pro- 
duced to  us,  shows  plainly  enough  that  the  defendant, 
Charles  F.  Loehr,  was  served  with  summons,  and  that  when 
the  case  was  called  and  heard  all  parties  were  present  in 
court. 

Former  orders  entered,  dispose  of  the  other  points  ar- 
gued, as  we  believe,  and  nothing  remains  but  to  affirm  the 
judgment. 

Affirmed, 


Chicago  City  By.  Co.  and  Chicago  &  6.  T.  By.  Co.  v. 
Isaiah  C.  Smith. 

1.    Bill  of  Exceptions — Construction  of  Stiprdations  that  the  Orig- 
inal May  Be  Used  on  Appeal. — A  stipulation  that  the  original  bill  of  - 
exceptions  mav  be  used  on  appeal  applies  with  equal  effect  to  a  writ  of 
error.    Its  purpose  is  to  obtain  a  review  of  the  judgment  at  a  less  cost 
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than  by  copying  the  bill  of  exceptions  into  the  transcript  and  is  to  be 
given  a  liberal  construction. 

2.  Judgments— W'^/ien  Improper  as  to  One  of  Two  Joint  Defendants. 
— A  judgment  improper  as  to  one  of  two  joint  defendants  can  not  be 
sustained  against  tlie  other  defendant. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1899.  Reversed  and  remanded.  Opinion  filed  November 
20.  1900. 

W.  J,  Hynes  and  W.  J.  Feert,  attorneys  for  Chicago 
City  Ry.  Co.,  and  Saml.  A.  Lynde,  attorney  for  Chicago  <fe 
Grand  Trunk  Ry.  Co.,  plaintiffs  in  error;  M.  B.  Starring,  of 
counsel. 

Thornton  &  Chancellor,  attorneys  for  defendant  in 
error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

At  the  last  term  we  denied  three  certain  motions  of  the 
defendant  in  error  to  strike  from  the  record,  (1)  a  certain 
stipulation,  (2)  the  bill  of  exceptions,  and  (3)  a  supplemental 
transcript. 

Afterward,  a  motion  was  made  by  the  defendant  in  error 
to  grant  a  rehearing  of  said  motions,  and  time  was  given 
both  sides  to  file  additional  suggestions. 

Now,  upon  a  full  consideration  of  all  the  matters  urged, 
we  see  no  suflScient  reason  for  changing  our  former  orders. 

The  stipulation  referred  to  was  one  consenting  that  the 
original  bill  of  exceptions  might  be  incorporated  into  the 
transcript  of  the  record  on  the  appeal  of  the  cause  to  this 
court. 

The  appeal  was  brought  here,  but  was  dismissed  by  the 
court  because  of  a  failure  on  the  part  of  appellants  to  com- 
ply with  the  statute  relating  to  applying  for  additional  time 
to  file  a  complete  record  on  or  before  the  second  day  of  the 
•term  to  which  the  appeal  came.  Chicago  City  Railway 
Co.  V.  Smith,  82  111.  App.  305. 


First  District — October  Term,  1899.     155 

Chicago  City  Ry.  Co.  r.  Smith. 

After  such  appeal  was  dismissed  the  plaintiffs  in  error 
sued  out  a  writ  of  error  from  this  court  upon  the  same 
judgment,  and  obtained  leave  to  withdraw  the  record  used 
in  the  appeal  suit  from  the  files  of  that  case  and  refile  it  as 
a  return  to  such  writ  of  error. 

The  point  that  a  stipulation  or  agreement  of  this  kind 
for  the  purposes  of  an  appeal,  can  not  be  construed  as  an 
agreement  for  the  purposes  of  a  writ  of  error,  is  at  the  mos^ 
a  mere  technicality.  The  statute  (Sec.  72,  Oh.  53,  entitled 
Fees,  etc.),  makes  no  distinction  between  an  appeal  or  a  writ 
of  error  in  respect  of  the  applicability  of  a  stipulation  of 
the  kind  that  was  made,  and  in  our  opinion  a  stipulation 
that  the  original  bill  of  exceptions  may  be  used  on  appeal 
applies  with  just  as  much  effect  to  a  writ  of  error,  if  that  be 
the  form  of  proceeding  resorted  to  for  a  review  of  the  judg- 
ment, notwithstanding  the  stipulation  recited  an  appeal,  and 
not  an  appeal  or  writ  of  error. 

The  purpose  of  the  stipulation,  as  well  as  of  the  statute, 
was  to  obtain  a  review  of  the  judgment  at  a  less  cost  than 
by  copying  the  bill  of  exceptions  into  the  transcript,  and 
we  ought  to  give  a  liberal  construction  to  stipulations  having 
that  end  in  view.  L.  8.  &  M.  S.  Ey.  Co.  v.  Hessions,  150 
ill.  546. 

But  it  is  insisted  that  because  the  bill  of  exceptions  con- 
taining the  stipulation  was  never  properly  filed  in  the  appeal 
case,  its  proper  place  when  the  appeal  was  dismissed  was 
back  in  the  Superior  Court.  '  We  had  allowed  the  bill  of 
exceptions  to  be  filed  in  this  court  and  from  that  time  for- 
ward it  belonged  to  the  files  of  this  court. 

Although  this  court  subsequently  corrected  its  erroneous 
order  giving  leave  to  file  the  bill  of  exceptions,  and  dis- 
missed the  appeal  because  there  was  no  bill  of  exceptions  in 
the  case,  that  did  not  authorize  the  removal  of  the  bill  of 
exceptions  from  the  files  of  this  court.  The  bill  was 
here  and  the  subsequent  leave  given  to  withdraw  it  from 
the  appeal  case  and  refile  it  in  the  error  suit  was,  we  think, 
proper.  All  other  objections  to  the  stipulation  relate  to 
matters  over  which  we  have  no  power.     We  can  not  make 
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or  amend  any  part  of  the  record  of  the  court  below.  The 
motions  to  strike  from  the  record  the  bill  of  exceptions  and 
the  supplemental  transcript,  depend  upon  tlie  effect  to  be 
given  to  the  stipulation.  That  being  disposed  of,  no  further 
discussion  is  required  of  such  motions. 

The  defendant  in  error  has  made  a  still  further  motion, 
to  be  allowed  to  take  the  transcript  of  record  back  to  the 
Superior  Court  for  the  purpose  of  having  a  file  mark  on  the 
bill  of  exceptions  corrected  from  the  28th  of  June,  1897,  to 
the  29th  of  June,  1897. 

It  is  not  made  to  appear  that  if  the  file  mark  was  cor- 
rected as  it  said  it  should  be,  the  rights  of  either  party  to 
the  suit  would  be  in  the  least  altered  thereby. 

The  file  mark  on  the  bill  of  exceptions  before  us  is  June 
28, 1897,  and  we  are  unable  to  find  by  inspection  any  indi- 
cation that  it  was  ever  of  a  different  date. 

The  motion  is  denied. 

The  suit  was  brought  by  the  defendant  in  error  against 
the  plaintiffs  in  error,  Chicago  City  Railway  Company  and 
Chicago  and  Grand  Trunk  Railway  Company,  jointly,  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  defendant  in  error,  and  from  a  joint  judgment 
rendered  against  said  plaintiffs  in  error,  this  writ  of  error 
is  prosecuted. 

We  do  not  need  to  discuss  the  merits  of  the  case,  for  it 
is  insisted  by  the  plaintiffs  in  error  and  is  practically  con- 
ceded by  the  defendant  in  error  that  the  bill  of  exceptions 
fails  to  connect  the  plaintiff  in  error,  Chicago  City  Railway 
Company,  with  the  accident  or  injury  complained  of,  and 
that  therefore  the  joint  judgment  against  the  two  plaint- 
iffs in  error  can  not  stand,  because  not  supported  by  the 
evidence. 

It  is,  perhaps,  unnecessary  to  repeat  the  familiar  doctrine 
that  a  joint  judgment,  improper  as  to  one  of  two  joint  defend- 
ants, can  not  be  sustained  against  the  other  defendant. 

"The  judgment  is  a  unit  as  to  all  the  defendants,  and  if 
erroneous  as  to  one  it  is  erroneous  as  to  all."  Claflin  v. 
Dunne,  129  111,  241. 
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The  order,  therefore,  will  be  that  a  rehearing  of  the  three 
first  mentioned  motions  is  denied,  and  that  the  motion  for 
leave  to  take  the  transcript  back  to  the  Superior  Court  for 
the  purpose  of  having  the  file  mark  on  the  bill  of  exceptions 
changed  is  also  denied,  and  that  the  judgment  be  reversed 
and  the  cause  remanded. 

Motions  denied,  and  judgment  reversed  and  cause  re- 
manded. 


B.  M.  Bogan  v.  H.  M.  Eads. 

1.  Presumptions— Jn  Aid  of  Judgments  at  Law  Do  Not  Apply  to 
Decrees, — Presumptions  which  will  aid  a  judgment  at  law  do  not  exist 
in  favor  of  decrees  in  chancery  and  the  court  will  not  presume  that  any 
evidence  was  given  in  the  court  below  except  such  as  appears  by  the 
recitals  of  the  decree  or  is  otherwise  made  to  appear. 

Bill  for  an  iBJunction.— Error  to  the  Superior  Court  of  Cook  County. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1899.  Re- 
versed and  remanded.    Opinion  filed  November  20,  1900. 

Rosenthal,  Kuez  &  Hirschl,  attorneys  for  plaintiff  in 
error. 

D.  L.  Carmichael  and  J.  E.  Hdktubise,  attorneys  for 
defendant  in  error. 

Mr,  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  is  the  case  of  a  perpetual  injunction  decreed  in  favor 
of  the  defendant  in  error  against  the  plaintiff  in  error, 
restraining  the  latter  from  disposing  of  or  enforcing  a  cer- 
tain judgment  at  law.  The  bill  was  answered  by  the 
plaintiff  in  error  denying  all  its  material  allegations. 

Defendant  in  error  says  in  his  brief,  that  the  chancellor 
'* heard  the  evidence  of  many  witnesses  and  found  the  facts 
alleged  in  the  bill  of  complaint  were  true." 

If  that  statement  dehors  the  record  is  true,  it  is  unfor- 
tunate that  the  transcript  before  us  does  not  sustain  it. 
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No  evidence  whatsoever  appears  in  the  record  and  ijo 
findings  of  fact  are  contained  in  the  decree. 

Presumptions  that  will  aid  a  judgment  at  law  do  not 
exist  in  favor  of  a  decree  in  chJEincery.  We  may  not  pre- 
sume that  any  evidence  was  given  in  the  court  below  except 
such  as  the  decree  recites,  or  is  otherwise  made  to  appear. 
Farwell  v.  Patterson,  76  111,  App.  601;  and  in  addition  to 
the  authorities  there  cited  see  Mcintosh  v.  Saunders,  68  111. 
128;  Baird  v.  Powers,  131  111.  66;  Eyan  v.  Sanford,  133  111. 
291,  and  Jele  v.  Lemberger,  163  111.  338. 

The  evidence,  if  there  was  any,  not  being  preserved  in 
the  record  in  any  of  the  various  methods  whereby  it  might 
have  been,  there  is  nothing  before  us  to  support  the  decree, 
and  it  must  be  reversed,  and  the  cause  remanded. 


Arthur  6.  Jones  v.  Tance  Shoe  Co.  et  al. 

1.  CoRPORATiON&--Q^cr«'  Salarie8~'By'Law8,—A  director  of  a  cor- 
poration who  accepts  an  election  to  the  position  of  secretary  and 
manager  must  be  pi^esumed  to  have  accepted  the  position  with  a  full 
knowledge  of  the  provisions  of  the  by-laws  and  to  have  held  the  same 
subject  thereto, 

2.  S AMR— OjgHcers^ When  Not  Entitled  to  SalaHes.—A  director  of  a 
corporation  is  not  entitled  to  a  salary,  however  justly  earned,  unless  pre- 
viously authorized  by  the  by-laws  of  the  corporation  or  by  resolution  of 
the  board  of  directors, 

3.  Same— WTiere  tfie  Officer  kcta  Made  it  Impossible  for  the  Company 
to  Enable  Him  to  Earn  His  Salary. — An  officer  of  a  corporation  is  not 
entitled  to  a  salary  where  by  his  own  act  he  has  made  it  impossible  for 
the  company  to  enable  him  to  earn  it. 

Claim  for  Salary,  etc.— Appeal  from  the  Circuit  Court  of  Cook  County. 
Heard  in  the  Branch  Appellate  Coprt  at  the  October  term,  1899. 
Affirmed.    Opinion  filed  November  20,  1900. 

Statement. — Appellant  was  a  stockholder  in  a  corporation 
known  as  the  Vance  &  Jones  Company,  organized  under 
the  laws  of  Illinois.  When  the  company  was  first  organ- 
ized, in  1893,  appellant  took  the  control  and  management  of 
the  business,  and  by  a  verbal  agreement  among  the  stock- 
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holders  it  was  arranged  that  he  should  receive  a  salary  for 
his  services  of  $6,000  a  year.  In  June,  1896,  the  corpora- 
tion was  re-organized,  the  appellees  herein  becoming  stock- 
holders and  acquiring  a  controlling  interest.  Appellant 
was  retiained  as  manager  of  the  business  of  the  company 
and  continued  to  draw  the  same  salary  as  before. 

In  November,  1897,  the  directors  voted  to  recommend  to 
the  corporation,  in  view  of  the  unsatisfactory  condition  of 
the  business,  to  go  into  liquidation  and  wind  up  its  business. 
In  January,  1898,  this  recommendation  was  carried  into 
effect,  and  a  resolution  was  adopted  vesting  the  manage- 
ment of  the  business  in  a  committee  of  two  appointed  for 
the  purpose,  and  abolishing  all  salaries.  The  liquidating 
committee  took  possession  accordingly  and  proceeded  to 
carry  out  the  purpose  of  the  resolution,  until,  February  1st, 
following,  about  two  weeks  after  their  appointment,  appel- 
lant filed  his  bill  of  complaint,  charging  fraud,  mismanage- 
ment, abuse  of  trust,  conspiracy  to  "  freeze  out"  complain- 
ant, etc.,  and  praying  for  the  appointment  of  a  receiver. 
The  defendants  answered  denying  the  charges,  but  sub- 
mitted to  the  jurisdiction  of  the  court,  consenting  to  and 
themselves  requesting  that  the  business  be  wound  up 
through  a  receiver.  An  order  was  entered  requiring  cred- 
itors to  file  their  claims,  and  aj^pellant  filed  a  claim  for 
$2,117.81  for  salary,  which  he  claims  to  be  entitled  to  re- 
ceive from  January  18, 1898,  the  day  of  his  discharge,  until 
June  1st  following,  at  the  rate  of  $6,000  per  annum.  The 
Circuit  Court  sustained  objections  to  this  claim,  and  from 
the  decree  denying  it  this  appeal  is  prosecuted. 

Albert  N.  &  Edward^  P.  Eastman,  attorneys  for  appel- 
lant. 

Wilson,  Moore  &  McIlvaine,  attorneys  for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  claims  that  while  his  original  contract  of  em- 
ployment was  made  in  December,  1893,  yet  that  at  the 
time  of  re-organization  of  the  Vance  &  Jones  Company  in 


160  Appellate  Courts  of  Illinois. 

Vol.  92.]  Jones  V.  Vance  Shoe  Co. 

June,  1896,  a  new  agreement  was  made  with  him  by  which 
he  was  re-employed  at  a  salary  of  $6,000  per  annum,  and 
tliat  therefore  he  is  entitled  to  be  paid  at  that  rate  for  the 
full  year  ending  June  1,  1898.  It  is  alleged  that  he  was 
wrongfully  discharged  prior  to  the  expiration  of  the  year. 
He  concedes  that  the  alleged  agreement  was  not  made  with 
the  corporation  as  such,  but  claims  that  it  was  agreed  to 
by  the  stockholders  owning  substantially  all  the  stock;  that 
the  company  accepted  and  acted  upon  the  agreement,  paid 
the  salary,  and  is  bound  by  such  alleged  contract. 

It  does  not  appear  that  any  definite  arrangement  was 
made  with  appellant  for  any  definite  time.  In  November, 
1896,  after  the  re-organization,  appellant  was  elected  secre- 
tary and  general  manager  at  the  annual  meeting  of  the 
company.  At  the  next  annual  meeting,  in  November  fol- 
lowing, it  was  decided  to  take  steps  looking  toward  winding 
up  the  aflfairs  of  the  company  and  no  officers  except  the 
president  were  at  that  meeting  elected.  At  the  time  of  his 
election  as  secretary  and  manager  in  November,  1896,  the 
following  by-law  was  in  force : 

"  The  officers  of  the  company  shall  consist  of  president, 
secretary,  treasurer,  and  such  other  officers  and  agents  as 
shall  from  time  to  time  be  provided  by  the  directors.  *  * 
ISuch  officers  shall  hold-  their  respective  offices  until  the 
next  succeeding  meeting  of  the  stockholders  or  until  their 
successors  shall  be  elected  and  qualified,  and  any  officer  ma\'' 
be  removed  at  any  time  by  the  directors  if  the  interests  of 
the  company  so  require." 

It  is  also  provided  thai  the  board  of  directors  "shall  define 
the  duties  and  fix  the  compensation  of  all  officers  of  the 
company."  We  think  the  master  was  right  in  holding, 
as  he  did,  that  when  appellant  accepted  an  election  as  sec- 
retary and  manager  in  November,  1896,  while  the  forego- 
ing by-laws  were  in  force,  he  must  be  presumed  to  have 
accepted  with  a  full  knowledge  of  said  provisions,  and  to 
have  held  the  place  subject  thereto.  At  the  next  annual 
meeting  of  the  stockholders,  thereafter,  a  resolution  was 
adopted  to  the  effect  that  the  company  should  go  into  liqui- 
dation.   This  resolution  was  carried  into  effect  at  the  meet- 
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ing  of  the  directors  in  January  following.  After  the  adop- 
tion of  such  resolution,  appellant  had  notice  of  the  intention 
to  wind  up  the  concern,  and  the  directors  had'fuU  power 
under  the  by-laws  to  remove  him  from  office.  He  was  paid 
up  to  the  time  of  his  removal  in  full.  If  hired  by  the  year 
his  re-employment  must  be  regarded  as  commencing  in 
November,  1897,  when  he  was  elected,  or  re-elected,  secretary 
and  manager.  After  the  adoption  of  the  resolution  to 
wind  up  the  company,  he  held  his  position  and  drew  his 
salary  subject  to  removal  by  the  directors  at  any  time  as 
the  winding  up  of  the  business  should  proceed.  There 
was  an  agreement  made  at  the  time  of  the  reorganiza- 
tion in  1896,  to  which  appellant  was  a  party,  providing  for 
a  possible  discontinuance  within  eighteen  months,  it  being 
stated  that  it  was  not  yet  decided  whether  the  business 
would  warrant  a  longer  continuance.  Appellant  then 
agreed  as  to  what  should  be  done  in  the  event  of  such 
possible  discontinuance,  and  accepted  his  employment  know- 
ing that  such  event  was  quite  possible.  There  is  nothing 
to  show  that  he  or  the  company  expected  his  salary  to  con- 
tinue after  such  winding  up  of  the  company's  affairs. 

Appellant  was  himself  a  director  of  the  corporation. 
While  entitled  to  retain  the  salary  which  he  received  with 
the  assent  of  the  remaining  directors  and  stockholders,  he 
is  not  entitled  to  receive  additional  compensation  never  fixed 
or  authorized  by  the  board  of  directors  as  the  by-laws  re- 
quired.    In  Brown  v.  DeToung,  167  III.  549  (553),  it  is  said  : 

"It  is  undoubtedly  the  law,  that  a  director  of  a  corpora* 
tion  is  not  entitled  to  receive  a  salary,  however  justly  earned, 
unless  previously  authoi'ized  by  the  by-laws  of  the  corpora- 
tion or  by  resolution  of  the  board  of  directors." 

Appellant,  by  bis  own  action,  caused  the  company  to  be 
placed  in  the  hands  of  a  receiver.  We  know  of  no  princi- 
ple of  law  or  equity  applicable  to  the  facts  of  this  case, 
which  would  entitle  him  to  a  continued  salary  which,  by  his 
own  act,  it  has  been  made  impossible  for  the  company,  even 
if  so  disposed,  to  enable  him  to  continue  to  earn. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Vol.  XOII  U 
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George  B.  Winter  ▼.  Charles  8.  Atkinson. 

1.  Assault  and  Battery— in  Defense  of  One's  Property,— Where  a 
person  without  right  is  in  the  act  of  carrying  away  the  property  of 
another  from  the  owner's  premises,  the  law  does  not  require  the  owner 
to  stand  idly  by  and  permit  the  same  to  be  done;  he  may  demand  his 
property,  and  in  case  the  demand  is  refused,  retake  the  same,  provided 
he  uses  only  such  force  as  is  reasonably  necessary  in  so  doing. 

Trespass,  for  assault  and  battery.  Appeal  from  the  Circuit  Court  of 
Cook  County.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1899.     Reversed  and  remanded.    Opinion  filed  November  20. 1900. 

Ela,  Grovkr  &  Graves  and  Benjamin  F.  MAKCHy  attor- 
neys for  appellant. 

A.  jNT.  Tagert,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  appellee  against  appellant  in  trespass, 
for  assault,  and  to  reverse  the  judgment  recovered,  this 
appeal  is  prosecuted. 

The  appellant  kept  a  meat  market,  and  appellee  worked 
for  him  as  a  meat  cutter  and  salesman,  for  a  little  more 
than  six  months.  For  convenience  in  making  deliveries  a 
list  containing  the  names  and  addresses  of  patrons  for  whom 
goods  were  to  be  delivered,  was  kept  on  a  paper  conven- 
iently posted.  This  list  became  soiled  and  appellee  made  a 
new  one  in  a  small  book  that  he  already  had,  or  that  was 
procured  by  him  for  the  purpose,  and  the  old  list  was 
destroyed.  From  that  time  the  book  contained  the  onlj' 
list  of  appellant's  customers  for  whom  deliveries  were  to  be 
made,  and  their  addresses,  that  was  in  existence.  The  appel- 
lee usually- carried  the  book  in  his  vest  pocket,  but  it  was 
used  daily  or  whenever  needed,  not  only  by  appellee  but 
by  all  other  of  the  employes.  The  list  as  originally  copied 
into  the  book,  with  names  added  from  time  to  time,  gave 
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the  names  and  addresses  of  about  one  hundred  and  seventy- 
five  of  api:)ellant's  customers,  alphabeticall}^^  arranged  on 
twenty-five  of  its  leaves.  On  the  nine  remaining  leaves  of 
the  book  there  were  a  few  memoranda  personal  to  appellee, 
but  such  memoranda  had  ceased  to  have  any  material  value 
or  use  to  any  one.  Under  such  circumstances  as  the  evi- 
dence discloses  concerning  the  book  and  the  list  it  con- 
tained, we  have  no  hesitation  in  holding  that  the  list 
contained  in  the  book  belonged  to  and  was  the  property  of 
the  appellant. 

After  the  book  had  been  in  use  in  the  business  about  two 
months,  appellee  made  arrangements  to  leave  appellant's 
employ.  There  is  evidence  that  tends  to  show  he  contem- 
plated entering  into  a  competitive  business,  and  to  use  the 
list  of  customers  the  book  contained  in  that  business.  But 
there  is  no  evidence  of  any  ill-feeling  between  the  parties 
at  the  time  it  was  agreed  that  appellee  should  leave.  As 
to  what  occurred  right  after  appellant  had  installed  another 
man  in  appellee's  plaoei,  we  quote  from  appellee's  testimony 
as  follows : 

•  "I  then  started  to  put  on  my  overcoat  and  started  to 
leave  the  store.  When  I  walked  down  the  store  Mr.  Win- 
ter was  walking  by  my  side.  When  about  half  way  down 
the  store  Mr.  Winter  asked  for  the  book.  I  said  to  him, 
'What  book  ? '  He  said, '  The  book  you  have.'  I  said,  'What 
book  is  that?'  He  said,  'The  book  with  the  names  and 
addresses  of  my  customers  in  it.'  I  said,  '  I  can't  give  you 
that,  there  are  other  items  in  the  book  which  are  of  no 
interest  to  you  and  are  valuable  to  me.' 

Q.     What  did  he  say  in  reply  to  that  ?    A.     He  said, 

*  I  don't  care  about  that,  I  want  the  book.'  I  says,  'What 
do  you  want?'  He  says,  ' I  want  the  names  and  addresses 
of  my  customers.'  I  said,  '  H  you  want  them  I  will  copy 
them  oflf  and  send  them  to  you  or  bring  thf m  to  you.'  He 
said,  '  No,  tear  them  out.'  "^I  says, '  I  can't  do  that  because 
if  I  do  that  1  will  spoil  the  book;  the  book  will  fall  to 
pieces.'  At  that  time  I  believe  that  he  went  to  the  office 
to  make  change  for  somebody.  I  continued  on  walking 
down  the  store  with  my  hands  in  my  pockets.  He  came 
up  to  me  just  as  I  was  going  out  about  five  feet  from  the 
door.     He  stood  in  front  of  me  and  he  struck  me  a  violent 
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blow.  He  said,  '  You  can't  get  out  of  here  with  that  book.' 
The  blow  was  delivered  at  the  time  he  made  the  last 
remark.'- 

J  There  was  other  testimony  tending  to  show  that  appellee 
made  the  first  physical  act  of  as.sault,  but  we  may  for  pres- 
ent purposes  accept  appellee's  testimony  as  the  truth  in  that 
respect. 

A  struggle  ensued  between  the  men,  in  the  course  of 
which  the  book  was  taken  from  appellee's  pocket  bj'^  the 
ap|>ellant  but  not  retained  by  him.  The  struggle  ceased  as 
soon  as  it  was  known  that  appellee's  leg  had  been  broken, 
and  appellant  went  right  away  for  a  surgeon.  Appellee 
was  considerably  the  larger  man  of  the  two,  and  we  see  no 
evidence  from  which  it  can  be  certainly  inferred  that 
greater  force  than  was  reasonably  necessary  was  used  by 
appellant,  or  that  appellee's  broken  leg  was  the  result  of 
anything  but  mischance  and  accident. 

The  important  question  is  as  to  the  right  of  an  owner  of 
personal  property  to  retake  the  same  by  the  use  of  such 
reasonable  force  as  may  be  necessary,  from  another  who 
is  without  right  carrying  it  away  with  the  intention  of 
depriving  the  owner  of  it. 

"  If  a  chattel  has  been  seized  and  carried  away  by  a  per- 
son who  has  no  color  of  title  to  it,  and  the  owner  comes 
and  demands  it  and  the  trespasser  refuses  to  give  it  up,  the 
owner  mav  use  force  sufficient  to  enable  him  to  retake  his 
property.''     1  Addison  on  Torts  (Wood's  Ed.),  645. 

"  A  person  is  justified,  according  to  what  seems  the  better 
doctrine,  in  using  reasonable  force  in  regaining  his  momen- 
tarily interrupted  possession  of  personal  property  where  such 
propertv  was  taken  from  him  oy  force  or  fraud."  Am.  & 
Eng.  Ency.  of  Law,  983. 

Under  the  conceded  facts  of  the  case,  the  list  the  book 
contained  was  clearly  the  property  of  the  appellant.  It 
was  made  in  the  course  of  his  business  for  use  in  his  busi- 
ness. True,  it  had  generally  been  kept  in  the  custody  of 
appellee,  and  properly  so.  It  was  used  by  him  in  his 
capacity  as  meat-cutter  and  salesman  for  appellant,  and  up 
to  the  moment  of  his  denial  of  it  to  the  appellant  his  pos- 
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session  of  it  was  appellant's  possession.  The  moment  he  , 
denied  appellant's  right  to  it  that  moment  he  became  a  / 
wrongdoer  and  guilty  of  conversion,  and  from  that  moment  ^ 
force,  reasonably  exercised,  was  properly  applied  by  appel-  ■ 
lant  to  compel  its  surrender.  *  y^ 

But  it  is  claimed  that  the  book  belonged  to  appellee  and 
contained  memoranda  personal  to  himself,  and  that  appel- 
lee was  not  obliged  to  surrender  the  book,  nor  to  mutilate 
it  by  tearing  out  the  list.  The  claim  is  more  specious  than  . 
real.  Twenty-five  of  the  thirty-four  leaves  of  the  book 
were  made  up  of  the  list,  and  some  inconsequential  memo- 
randa of  appellee  were  on  some  of  the  remaining  nine 
leaves.  But  even  though  it  be  that  appellee  owned  the 
book  itself,  which  we  do  not  admit,  the  appellee  could  not 
make  the  list  of  customers  his  own  by  copying  them  into  a 
book  of  his  own  and  then  refusing  the  list  to  appellant. 
The  doctrine  of  intermixture  and  confusion  of  goods  would 
prevent  it.     Beach  v.  Schraultz,  20  111.  185. 

We  do  not  see  the  applicability  to  this  case  of  decisions 
relating  to  the  forcible  taking  possession  of  real  estate 
wrongfully  withheld.  In  the  nature  of  things  realty  can 
not  be  concealed,  and  the  statute  of  forcible  entry  and 
detainer  supplies  means  for  recovering  its  early  possession. 

The  question  of  whether  appellant  used  unreasonable 
force  in  what  he  did  was  proper  for  the  jury  to  consider, 
but  it  should  have  been  in  connection  with  proper  instruc- 
tions. 

The  following  instructions,  out  of  numerous  others,  were 
requested  by  the  appellant  and  refused  by  the  court: 

"  19.  The  court  instructs  the  jury  that  if  they  believe 
from  a  preponderance  of  all  the  evidence  that  at  the  time 
of  the  alleged  assault  the  plaintitf  had  in  his  possession  and 
was  in  the  act  of  carrying  away  from  the  defendant's  prem- 
ises a  certain  list  of  defendant's  customers  with  the  mten- 
tion  on  the  part  of  the  plaintiff  of  keeping  the  same  and 
converting:  tne  same  to  his  own  use,  and  if  you  further 
believe  from  a  preponderance  of  all  the  evidence  and  under 
the  instructions  of  the  court  that  such  a  list  was  then 
the  property  of  the  defendant,  you  are  instructed  as  a 
mattar  of  law  that  the  defendant  had  the  lawful  right  to 
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take  such  list  of  customers  from  the  plaintiflF's  possession, 
using  such  force  in  so  doing  as  was  reasonably  necessary  to 
prevent  the  plaintiff  from  taking  such  list  of  customers 
away  from  defendant's  premises. 

And  if  you  further  believe  from  a  preponderance  of 
all  the  evidence  that  in  preventing  the  plaintiff  from  so 
carrying  away  such  list  of  customers  (without  malice  and 
w^ithout  willful  intent  to  injure  the  plaintiff,  and  using  only 
such  force  as  a  reasonably  prudent  man  would  under  like 
circumstances  deem  sufficient  to  prevent  such  carrying 
away,)  the  defendant  unintentionally  injured  the  plaintiff 
you  are  instructed  as  a  matter  of  law  that  the  plaintiff  can 
not  recover  and  that  your  verdict  should  be  for  the  defend- 
ant." 

"  17.  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  when  a  person  is  without  right  in  the  act  of  carrying 
away  the  property  of  another  from  the  owner's  premises, 
with  the  intention  of  converting  the  same  to  his  own  use, 
he  is  a  wrongdoer,  and  the  law  aoes  not  require  the  owner 
to  stand  idly  by  and  allow  such  wrongful  carrying  awa\', 
and  that  in  such  case  the  owner  has  the  lawful  right  to 
demand  his  property,  and  in  case  such  demand  is  refused, 
by  force  to  prevent  such  carrying  away  and  to  retake  his 
property,  provided  he  uses  only  such  force  as  is  reasonably 
necessary  to  prevent  such  carrying  away  or  conversion  of 
the  property  in  question." 

These  instructions  conform  to  the  law  as  we  understand 
it,  and  were  applicable  to  the  evidence,  and  there  was  not 
in  any  of  the  given  instructions  on  either  side  any  other 
that  took  their  place. 

For  the  error  in  refusing  them  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded. 


92     166;   Union  Stock  Tard  &  Transit  Co.  t.  James  Bntler^  by  his 
^^Li^'  Next  Friend. 
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1.  Trespassers— C/it7c?ren  upon  Dangerous  Premises.— The  doctrine 
that  a  cliild  can  not  be  regarded  as  a  voluntary  trespaaser  because  he 
is  induced  to  enter  upon  dangerous  premises  by  the  owner's  own  con- 
duct has  no  appUcation  to  a  case  where  a  child  enters  upon  such  prem- 
ises by  the  invitation  of  an  older  brother  who  is  himself  there  for 
unlawful  purposes. 
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2.  Railroads— />ii^y  Toteard  Children  When  Trespassers.  ^The  duty 
wliich  a  railroad  company  owes  toward  children  in  the  habit  of  going 
upon  its  grounds  is  not  to  keep  a  constant  watch,  or  to  use  extraordinary 
care  to  prevent  their  approach,  but  when  discovered  upon  its  grounds 
the  law  requires  the  exercise  of  care  and  proper  diligence  to  prevent 
injuring  them. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1899.    Reversed.     Opinion  filed  November  20,  1900. 

Statement. — This  is  a  suit  for  personal  injury.  Appellee 
at  the  time  of  the  injury  was  between  four  and  five  years 
of  age.  Appellant  was  the  owner  of  the  premises  upon 
which  the  accident  occurred,  constituting  a  part  of  the 
Union  Stock  Yards  in  Chicago,  and  containing  storage 
tracks,  some  fifteen  in  number,  which  tracks  were  at  the 
time  nearly  full  of  cars.  The  yards  were  for  the  most  part 
inclosed  along  Forty-seventh  street  with  a  high  board 
fence,  but  at  Center  avenue  and  Forty-seventh  street 
there  was  an  entrance  from  the  south,  said  to  be  about 
twenty-five  feet  in  width,  left  open  and  used  by  tlie  public. 
Whether  Center  avenue  where  it  passes  into  the  yards  is  a 
public  street  or  not,  is  a  question  in  dispute.  Just  east  of 
Center  avenue,  extended  into  the  yards,  the  storage  tracks 
on  one  of  which  the  accident  occurred  branch  out,  running 
east,  and  the  injury  was  inflicted  at  a  point  more  than  eight 
hundred  feet  from  the  east  line  of  Center  avenue  extended. 

The  injured  boy  apparently  entered  the  yards  at  the 
Center  avenue  entrance.  His  older  brother  had  just  before 
gone  in  with  a  couple  of  baskets  to  gather  grain  or  other 
material  falling  from  the  cars  there  stationed.  Observing 
the  little  fellow  going  north  on  Center  avenue,  and  notic- 
ing that  switching  was  going  on  in  the  yards,  the  older 
brother  states  that  he  called  appellee  to  him,  impliedly  to 
have  him  under  his  supervision.  They  remained  together 
a  short  time  picking  up  grain  and  coal,  when  the  little  fel- 
low said  he  wanted  to  go  home.  He  thereupon  started  to 
crawl  under  a  car  standing  on  one  of  the  side  tracks,  and 
while  still  under  it,  that  car,  with  a  line  of  others  on  the 
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same  track,  was  bumped  into  and  moved  two  or  three  feet, 
by  a  switch  engine  apparently  coupling  onto  cars  at  the 
end  of  the  line  a  considerable  distance  away.  Appellee's 
hand  and  foot  were  injured. 

The  premises  where  the  injury  occurred  were  used  as  a 
railroad  freight  yard,  for  the  reception  and  storage  of 
freight  cars,  and  there  is  evidence  to  the  elQfect  that  more 
then  twenty  engines  and  at  least  two  hundred  cars  are 
moved  in  and  out  of  this  yard  daily.  The  older  boy  had 
been  accustomed  to  go  into  the  yards  more  or  less  for  a 
year  or  more,  and  had  taken  the  younger  boy  with  him 
once  or  twice  before.  There  is  no  direct  evidence  how 
appellee  entered  the  yards,  though  the  evidence  would 
justify  the  belief  that  as  above  stated  he  entered  at  Center 
avenlie,  but  he  could  have  gone  in  at  other  places.  He  was 
observed  by  his  brother  going  north  on  Center  avenue, 
having  crossed  the  tracks  when  he  was  called  back.  There 
is  evidence  tending  to  show  that  Center  avenue,  so  called, 
where  it  crosses  the  yards,  has  been  used  as  a  thoroughfare 
by  the  public  having  occasion  to  visit  the  Stock  Yards  for 
over  twenty  years;  and  though  never  dedicated  as  a  street, 
it  is  claimed  nevertheless  that  it  has  by  such  user  become 
a  public  street  by  prescription. 

Winston  &  Meagher,  attorneys  for  appellant;  Frederick 
R.  Babcock,  of  counsel. 

E.  Wilson  More,  attorney  for  appellee;  Frank  R.  Childs, 
of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
•  The  declaration  charges  appellant  with  negligence  in  per- 
mitting appellee,  a  boy  of  tender  years,  to  go  upon  the  tracks 
where  he  was  hurt;  that  the  premises  were  dangerous;  that 
appellant  failed  to  maintain  a  competent  watchman  at  the 
entrance  at  Center  avenue,  and  failed  to  instruct  its  watch- 
men to  keep  out  children,  who,  it  is  charged,  were  likely  to 
be  attracted  and  invited  by  scenes  of  activity  and  interest 
within. 
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Whether  Center  avenue  be  regarded  as  a  public  street 
or  not,  it  is  not  disputed  that  it  is  used  daily  as  a  thorough- 
fare by  large  numbers  of  people,  young  and  old;  that  chil- 
dren cross  it  every  day  on  legitimate  errands,  and  that 
from  it  boys  of  all  ages  are  frequently  in  the  habit  of  enter- 
ing the  freight  yard  in  question,  sometimes  to  steal  coal  or 
grain  from  cars,  or,  as  in  the  present  case,  to  pick  up  coal 
and  grain  scattered  upon  the  ground  from  loaded  freight 
cars.  It  is  contended  by  appellant  that  it  is  impossible,  by 
any  mechanical  device,  and  is  not  the  duty  of  a  railroad 
company  to  absolutely  prevent  children  from  trespassing 
upon  a  railroad  yard  or  right  of  way  from  street  crossings 
in  city  or  country.  Evidence  sought  to  be  introduced  to 
prove  such  impossibility  was  ruled  out,  upon  appellee's 
objection.  This  evidence  might  properly,  we  think,  have 
been  admitted.  It  appears  that  appellant  had  inclosed  its 
said  premises,  except  at  entrances  and  where  its  tracks 
crossed  the  place  left  open  for  the  use  of  the  public  upon 
Center  avenue  extended.  It  would  not  have  been  improper 
to  show,  what  perhaps  would  not  be  denied,  that  if  the 
portion  of  the  premises  over  which  Center  avenue,  so  called, 
extends,  is  used  as  a  public  street,  it  would  be  as  impossible 
to  inclose  the  tracks  crossing  there  as  at  any  other  railroad 
crossing. 

That  the  premises  were  dangerous  for  children  playing 
or  being  among  the  cars  on  these  storage  tracks,  is  not 
questioned.  There  was  no  passage  way  across  the  tracks, 
except  by  crawling  under  or  climbing  between  or  over  the 
cars.  These  were  liable  to  be  moved  in  the  process  of 
switching,  at  any  time,  upon  any  of  the  tracks,  and  without 
special  warning.  It  is  obvious  that  an  adult,  injured  as  was 
this  boy,  while  trespassing  upon  the  appellant's  grounds, 
and  exposing  himself  in  like  manner  to  the  risks  of  injury, 
would  have  been  considered  guilty  of  contributory  negli- 
gence. Appellee  may  have  been  too  young  to  be  so  charge- 
able, yet  he  can  not  recover,  except  it  be  made  to  apj^ar 
that  appellant  has  been  guilty  of  some  neglect  of  duty,  in 
consequence  of  which  the  injury  occurred.    (Toledo,  W.  & 


170  Appellate  Courts  of  Illinois. 

Vol.  92.]         Union  Stock  Yard  &  Transit  Co.  v.  Butler. 

W.  Ry.  Co.  V.  Grabel,  88  111.  441.)  No  evidence  was 
introduced  in  behalf  of  appellee  to  show,  nor  is  it  claimed 
that  there  was  any  neglio^ence  on  the  part  of  appellant  in 
moving  its  cars,  whereby  the  injury  was  directly  inflicted. 
The  negligence  complained  of  is  that  alleged  at  the  entrance 
from  Center  avenue  and  Forty-beventh  street,  in  allowing 
a  boy  of  tender  years  to  go  into  the  yards  at  all,  and  expose 
himself  to  injur}^,  such  as  appellee  received.  "  This  is  not," 
according  to  appellee's  counsel,  "  a  railroad  case,  but  a  dan- 
gerous premise  case." 

While  it  is  a  general  rule  that  private  owners  of  property 
are  under  no  obligations  to  keep  their  premises  in  safe  con- 
dition^ as  against  strangers  or  trespassers  who  are  there 
without  invitation,  yet  an  exception  exists  in  the  case  of 
children  of  tender  years.  The  owner  may  be  liable  if  prem- 
ises are  left  unguarded,  which  are  supplied  with  danger- 
ous attractions,  appealing  to  childish  curiosity  and  instincts, 
for  such  premises  are  regarded  as  holding  out  implied  invi- 
tations to  such  children.  (City  of  Pekin  v.  McMahon,  154 
111.  147,  and  cases  there  cited.  Siddell  v.  Jensen,  168  111.  43.) 
In  the  former  case  (on  p.  152),  it  is  said : 

"The  question  whether  a  defendant  has  or  has  not 
been  guilty  of  negligence  in  case  of  such  an  accident  upon 
his  land  to  a  childof  tender  years,  is  for  the  jury.  Involved 
in  this  question  is  the  further  question,  whether  or  not  the 
premises  were  sufficiently  attractive  to  entice  children  into 
danger,  and  to  suggest  to  the  defendant  the  probability  of 
the  occurrence  of  ^ch  accident;  and  therefore  such  further 
question  is  also  a  matter  to  be  determined  by  the  jury." 

But  a  question  of  this  kind  to  be  submitted  to  a  jury 
must  be  based  upon  evidence  of  a  nature  such  as  to  justify 
the  finding.  In  the  present  case  the  evidence  is  undisputed 
that  appellee  was  seen  by  his  older  brother  on  that  part  of 
Center  avenue,  so  called,  which  extends  into  or  across  the 
appellant's  yards,  in  a  place  of  safety  from  switch  engines 
or  cars.  He  had  crossed  appellant's  tracks  and  was  pro- 
ceeding north.  What  his  purpose  was  can  only  be  conjec- 
tured, and  we  need  not  undertake  to  guess.  It  is  a  fact, 
however,  that  he  was  not  then  going  in  a  direction  which 
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would  expose  him  to  the  injury  he  afterward  suffered.  His 
older  brother,  whether  from  a  desire  to  keep  him  under  his 
supervision  or  not,  with  what  proves  to  have  been  mistaken 
judgment,  himself  induced  appellee  to  enter  the  premises 
where  he  was  injured.  Appellee  did  not,  therefore,  place 
himself  in  the  position  where  he  was  hurt  because  attra<5ted 
by  any  activity  or  enterprise  there  carried  on.  It  was  as 
the  older  boy  says,  "  a  lonesome  place."  Whatever  may 
have  been  the  older  boy's  motive  in  being  there,  there  is  no 
evidence  tending  to  show  that  appellee  was  attracted,  even 
by  the  desire  to  pick  up  grain  or  coal.  Indeed,  he  tired  of 
the  occupation  very  soon,  and  expressed  his  desire  to  go 
home.  It  was  in  the  effort  to  leave  the  premises  to  which 
he  had  been  invited,  not  by  appellant,  but  by  his  brother, 
that  ho  was  injured.  If  we  go  further  and  inquire  whether 
the  older  brother  was  invited  to  the  premises  by  the  oppor- 
tunity of  picking  up  grain  or  coal,  and  assume  that  the 
younger  brother's  presence  followed,  and  was  caused  by  an 
invitation  to  childish  instincts  which  led  his  older  brother 
thither,  we  find  the  .undisputed  evidence  is,  that  the  latter 
was  there  to  obtain  what  he  had  no  right  to  have  without 
permission  of  appellant.  He  was  not  there  in  pursuit  of 
amusement.  He  was  there  to  obtain  without  permission 
property  belonging  to  or  under  the  care  of  appellant,  which, 
whether  of  little  or  greater  value,  he  had  no  right  to  take. 
The  boy  in  such  case  can  scarcely  be  said  to  have  been 
invited  there  by  any  act  of  appellant,  but  by  his  own  desire 
to  possess  himself  unlawfully  of  the  property  of  another. 
The  case  is  not  one  in  which  premises  supplied  with  danger- 
ous attractions  to  children  as  a  place  for  play,  or  exciting 
childish  curiosity,  are  left  unguarded;  nor  is  the  maxim, 
810  utere  tuo  ut  alienum  non  laedas,  applicable.  The  doc- 
trine of  the  so-called  turn-table  cases  is,  "  that  the  child  can 
not  be  regarded  as  a  voluntary  trespasser,  because  he  is 
induced  to  come  upon  the  turn-table  by  the  defendant's  own 
conduct."  City  of  Pekin  v.  McMahon,  supra.  Here  the 
boy  who  was  hurt  was  induced  to  go  upon  the  premises  in 
question  by  the  invitation  of  an  older  brother  who  was 
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himself  there  for  an  unlawful  purpose.  In  the  case  of 
Emerson  v.  Peteler,  35  Minnesota,  481,  a  boy  five  j^ears  old 
was  killed  by  jumping  or  falling  from  the  bumper  of  a  car 
used  in  conveying  material  taken  from  a  street  in  process 
of  grading.  It  was  contended  that  it  was  the  duty  of  the 
defendant  to  provide  watchmen  whose  special  business  it 
should  be  to  keep  boys  from  climbing  on  the  cars,  as  chil- 
dren had  been  in  the  habit  of  doing.     The  court  says : 

"  We  do  not  think  that  the  law  required  the  defendant, 
under  the  circumstances,  to  provide  police  supervision  to 
keep  off  intruders  or  trespassers,  whether  children  or 
adults.  *  *  *  We  discover  no  evidenC/C  in  the  case 
tending  to  prove  negligence  on  the  part  of  the  defeudant  in 
conducting  this  work.  Defendant  s  management,  and  all 
the  arrangements  for  moving  these  cars,  were  reasonably 
safe,  as  respects  danger  to  persons  using  ordinary  care.  This 
was  the  measure  of  defendant's  duty.  *  *  *  Where 
there  is  no  negligence  the  incapacity  of  a  child  who  hap- 

?ens  to  be  injured  can  not  create  any  liability.  *  *  * 
'he  duty  which  defendant  owed  these*  children  was  not  to 
keep  constant  watch,  or  to  use  extraordinary  care  to  pre- 
vent their  approach,  but,  when  discovered,  in  the  exercise 
of  ordinary  care  to  use  proper  diligence  to  prevent  any 
injury  to  them." 

In  Barney  v.  The  Hannibal  &  St.  Jo.  R.  R.  Co.,  126  Mo. 
372,  it  was  held : 

"  The  rule  applicable  in  what  is  known  as  the  ^  turn-table 
cases,'  has  no  application  in  cases  of  this  sort.  Railroad 
cars  and  similar  machinery  are  not  *  dangerous  machinery,' 
within  the  meaning  of  that  rule,  as  abundantly  and 
exhaustively  shown,  both  directly  and  indirectly,  in  the 
following  cases:  Bishop  v.  Railroad,  14  R.  I.  314;  Catlett 
V.  Railroad,  21  S.  W.  Rep.  1062;  Railroad  v.  McLaughlin,  47 
111.  265;  Gavin  v.  City,  97  111.  66:' 

It  was  held  that  the  "  duty  did  not  exist  ^  to  keep  boys 
out  of  the  railway  yard,  where  the  accident  occurred. 

It  appears  in  the  case  at  bar  that  appellant  employed 
special  policemen  to  guard  its  premises,  who  were  assigned 
to  special  districts,  and  that  the  officer  assigned  to  the  dis- 
trict where  the  injury  occurred,  had  orders  to  keep  children 
from  the  tracks  and  tried  to  do  so.    The  flagman  at  Center 
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avenue  crossing  had  no  such  orders,  it  is  true,  but  his  duties 
were  of  a  different  character,  and  it  is  no  evidence  of  neg- 
ligence that  he  was  not  charged  in  addition  to  his  special 
duty  with  police  duty  besides. 

We  find  in  this  record  no  evidence  of  negligence  on  the 
part  of  appellant  contributing  in  any  way  to  the  injury 
complained  of.  The  injury  to  his  foot  and  hand  is  a  serious 
matter  to  the  lad,  and  must  excite  sj^npathy,  even  though 
it  should  be  true,  as  stated,  that  it  will  not  disable  him  from 
earning  his  living  in  all  ordinary  ways.  But  we  are  unable 
to  discover  any  legal  ground  upon  which  appellant  can  be 
charged  with  liabilit}''  therefor. 

A  motion  was  made  that  the  jury  be  instructed  to  find 
for  the  defendant.  We  think  this  should  have  been  done. 
For  the  error  in  refusing  such  instruction  the  judgment  of 
the  Superior  Court  must  be  reversed. 


H.  J.  Robbins  t.  B.  F.  Conway. 

1.  Contracts  —  ^vidc/tce  of  Contemporaneoiia  Conversations  Not 
Admissible.— Evidence  of  convei-sations,  contemporaneous  with  the 
execution  of  a  lease,  are  not  admissible. 

2.  Landlord  and  Tenant— i^eccipi  of  Past  Due  Rent  Not  a  Waiver 
of  Future  Forfeitures. — The  receipt  by  a  lessor  of  rents  past  due  does 
not  operate  as  a  waiver  by  him  of  a  forfeiture  reserved  by  the  lease  for 
the  non-payment  of  rent  subsequently  falling  due. 

Forcible  Entry  and  Detainer,— Appeal  from  the  Circuit  Court  of 
Cook  County.  Heard  in  this  court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  November  22,  1900. 

Benson  Landon,  attorney  for  appellant 

E.  S.  CuMMiNGS,  attorney  for  appellee. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  in  forcible  detainer  by 
appellee  against  appellant,  in  favor  of  the  former. 


174  Appellate  Courts  of  Illinois. 

Vol.  92.]  Bobbins  v.  Conway. 

Appellee  leased  to  appellant  by  lease,  in  writing,  certain 
premises  therein  described,  for  a  term  from  May  1,  1900, 
till  April  30,  1900.  The  rent  reserved  was  $240  per  annum, 
payable  in  installments  of  $20  each,  in  advance,  on  the  first 
day  of  each  month  of  the  term.  The  lease  is  executed  by 
both  parties,  under  seal,  and  contains  a  provision  that  if 
default  should  be  made  in  the  payment  of  the  rent,  it  would 
be  lawful  for  the'lessor,  without  notice,  to  declare  the  term 
ended  and  to  reenter  with  or  without  process  of  law.  The 
lessee  expressly  covenanted  as  follows : 

"  And  in  order  to  enforce  a  forfeiture  of  this  lease  for 
default  in  any  of  its  conditions,  it  shall  not  be  necessary  to 
make  demand,  or  to  serve  notice  upon  the  party  of  the  sec- 
ond part,  and  said  party  of  the  second  part  hereby  expressly 
waives  all  right  to  any  demand  or  notice  from  said  party 
of  the  first  part  of  liis  election  to  declare  this  lease  at  an 
end,  or  of  declaring  it  so  to  be." 

The  rent  due  October  1,  1899,  was  not  paid,  and,  October 
4,  1899,  appellee  commenced  suit  for  possession  of  the 
demised  premises.  Appellant  claimed  that  the  provision  in 
the  lease  requiring  payment  of  the  rent  on  the  first  day  of 
each  month,  had  been  waived  by  appellee,  and  to  sustain 
this  claim  offered  certain  evidence,  which  the  court  ex- 
cluded; and  the  question  is,  whether  the  exclusion  of  the 
offered  evidence  was  erroneous. 

Appellant  testified  that  he  procured  the  lease  from 
appellee's  agent,  Mr.  Butz;  that  he,  Eutz,  was  the  only  one 
he  ever  saw  in  connection  with  the  renting  of  the  premises, 
and  that  at  the  time  he,  appellant,  executed  the  lease,  he 
had  a  talk  with  Butz  about  when  the  rent  should  be  paid. 
Appellee's  counsel  then  asked  him,  "  What  was  that  talk?" 
To  which  question  the  court  sustained  an  objection,  on  the 
ground  that  evidence  of  conversation  contemporaneous 
with  the  execution  of  th^  lease,  was  inadmissible.  Appel- 
lant's counsel  then  offered  to  show  that  in  every  month  of 
the  term  prior  to  October,  Mr.  Butz,  appellee's  agent,  did 
not  call  at  the  demised  premises  for  the  rent  on  the  first 
day  of  the  month,  but  did  call  for  it  at  said  premises  on  the 
15th  day  of  the  month,  which  offer  the  court  ruled  against. 
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The  evidence  was  properly -excluded.  Evidence  of  parol 
agreements  between  appellee's  agent  and  appellant,  prior 
to  or  contemporaneous  with  the  execution  of  the  lease,  was 
clearly  inadmissible.  So,  also,  was  the  offered  evidence  that 
Butz  called  at  the  demised  premises  for  the  rent  only  on 
the  loth  of  each  month.  Appellant,  in  and  by  the  lease, 
covenanted  to  pay  rent  on  the  first  day  of  each  month  of 
the  term  "at  the  office  of  G.  H.  Schneider  &  Co.,  Chicago, 
Illinois."  and  it  was  his  duty  to  pay  it  there  on  the  first 
day  of  each  month.  I^ot  having  observed  this  covenant  in 
that  resi>ect,  he  can  not  claim  any  advantage  from  the  fact 
that  by  reason  of  his  default  appellee's  agent  was  forced  to 
call  on  him,  at  the  demised  premises,  for  the  rent,  later  in 
the  month  than  when  it  was  payable  by  the  terms  of  the 
lease.  The  receipt  by  a  lessor  of  rents  past  due  does  not 
operate  as  a  waiver  by  the  lessor  of  a  right  of  forfeiture 
reserved  by  the  lease  for  non-payment  of  rent  subsequently 
falling  due.  Phelps  v.  I.  C.  R.  R.  Co.,  63  111.  468. 
The  judgment  will  be  affirmed. 


Hartford  Deposit  Go.  t.  Charles  E.  Rector. 

1.  Contracts— Prior  Parol  Negotiations  Presumed  to  be  Merged.^ 
Where  there  is  no  ambiguity  in  a  sealed  lease  all  the  parol  negotiations 
at  the  parties  at  the  time  of  its  execution  are  presumed  to  be  merged  in 
the  lease. 

2.  Landlord  and  Tenant— W^/ia^  the  Assignment  of  tJie  Leasehold 
Estate  Carries  icith  it—Effect  of  Acceptance  of  iJenf.— The  right  of  a 
tenant  to  assign  his  leasehold  does  not  carry  with  it  a  release  of  all  obli- 
l^ation  upon  his  covenants  to  pay  rent  for  the  remainder  of  the  term, 
nor  does  the  acceptance  of  rent  by  the  landlord  from  the  assignee 
accomplish  such  a  release  of  the  assigning  tenant.  The  privity  of  con- 
tract is  not  disturbed  by  the  fact  that  there  is  no  longer  any  privity  of 
estate  between  the  landlord  and  the  assigning  tenant. 

2.  Ultra  Vires—  Where  the  Defeyise  May  be  Successfully  Interposed, 
— The  defense  of  ultra  vires  may  be  successfully  interposed  in  a  collat- 
eral proceeding  where  it  is  made  to  appear  that  the  disputed  act  is  one 
which  the  corporation  was  not,  under  any  circumstances,  authorized  to 
perform. 
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4.  SAXE—Where  the  Act  ia  an  Abuse  of  Power  Only.— In  cases 
where  the  most  that  can  be  said  of  the  act  is  that  it  is  an  abuse  of  power, 
the  plea  of  ultra  vires  will  not  avail,  for  an  abuse  of  power  can  not  be 
attacked  collaterally. 

5.  Corporations— JMrwcfiction  of  the  State  to  Correct  Abuses  of 
Pou?er— Ultra  Vires. — Where  the  act  of  a  corporation  is  merely  an  abuse 
of  power  the  only  method  of  correcting  it  is  through  an  action  by  tlie 
State. 

Action  for  Rent.— Appeal  from  the  Superior  Court  of  Cook  County. 
Heard  in  this  court  at  the  March  term,'  1900.  Reversed  and  judg- 
ment in  this  court.    Opinion  filed  November  22,  1900. 

Statement. — This  is  an  action  to  recover  rent. 

The  appellant  company  was  incorporated  under  the  laws 
of  this  State  for  the  object  and  purpose  of  erecting  and 
operating  safety  deposit  vaults.  No  other  object  or  pur- 
pose is  stated  in  its  charter.  The  corporation  erected  a 
building  in  the  city  of  Chicago  wherein  was  located  a  safety 
deposit  vault.  Portions  of  the  building  not  used  for  the 
deposit  vault  were  rented  for  other  purposes.  The  stipula- 
tion of  facts  discloses  that  by  much  the  larger  portion  of 
the  building  was  thus  rented  out  for  purposes  other  than 
conducting  a  safety  deposit  vault,  and  that  the  portion  used 
for  safety  deposit  vault  purposes  was  insignificant  in  com- 
parison to  the  entire  building. 

The  corporation  leased  on  January  20,  1897,  part  of  the 
basement  of  the  building  in  question  to  appellee  for  the 
use  and  purpose  of  a  buffet  restaurant.  The  term  of  the 
tenancy  created  was  five  years  and  three  months,  from 
February  1,  1897. 

The  following  conditions  were  part  of  the  lease :  A  pro- 
vision that  appellee,  the  tenant,  should  not  assign  the  lease 
or  underlet  any  portion  of  the  premises  without  the  writt^^n 
assent  of  the  lessor,  appellant.  And  this  modification  of 
such  provision : 

"And  the  said  party  of  the  first  part  hereby  agrees  that 
the  above  provisions  may  be  modified  to  the  extent  that  the 
said  party  of  the  second  part  may  at  any  time  hereafter 
assign  this  lease,  and  the  term  thereby  demised,  or  the  un- 
ex))ired  portion  thereof,  to  any  reputable  person,  persons 
or  corporation." 
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On  June  4,  1898,  appellee  assigned  the  lease  to  one  Clay- 
ton, who  took  immediate  possession  and  held  possession  up 
to  the  time  of  the  trial  below. 

The  following  agreements  were  executed  in  connection 
with  the  transfer  to  Clayton : 

"  In  consideration  of  the  above  assignment  and  the  writ- 
ten consent  of  the  lessor  thereto,  I  hereby  assume  and  agree 
to  make  all  the  payments  and  perform  all  the  covenants 
and  conditions  of  the  within  lease,  by  said  lessee  to  be  made 
and  performed. 

Witness  my  hand  and  seal  this  seventh  day  of  June,  A,  D. 
1898.  Chas.  B.  Clayton.     [Seal.]  " 

"The  Hartford  Deposit  Co.  hereby  consents  to  the 
assignment  of  the  within  lease  to  Charles  B.  Clayton,  on 
the  express  condition,  however,  that  the  assignor  shall 
remain  liable  for  the  prompt  payment  of  the  rent  and  per- 
formance of  the  covenants  on  the  part  of  the  lessee  as  therein 
mentioned,  and  that  no  further  assignment  of  said  lease  or 
sub-letting  of  the  premises,  or  any  part  thereof,  shall  be 
made  without  the  written  consent  of  its  proper  officer  had 
thereto. 

In  witness  whereof  the  Hartford  Deposit  Company  has 
caused  this  consent  to  be  signed  by  its  president  and  attested 
bv  its  secretarv  under  its  corporate  seal,  this  seventh  day 
of  June,  A.  D!  1898. 

Hartford  Deposit  Company, 
(L.  S.)  By  E.  F.  Gobel,  President. 

Hugh  L.  Bcbnham,  Secretary." 

After  Claj^ton  took  possession  of  the  premises,  the  rent 
was  paid  up  to  October,  1898.  Upon  September  5,  1899,  a 
judgment  was  entered  by  confession  by  virtue  of  a  warrant 
of  attorney  contained  in  the  lease,  against  appellee,  for  rent 
due.  Upon  motion  of  appellee  the  judgment  was  vacated 
and  the  appellee  was  let  in  to  plead.  A  trial  was  had, 
wherein  jury  was  waived  and  the  issues  submitted  to  the 
court  upon  a  stipulation  as  to  the  facts  and  testimony  heard 
by  the  court.. 

The  defense,  presented  under  appropriate  pleadings,  con- 
sisted as  follows : 

First.  That  the  effect  of  the  written  clause  inserted  in 
the  lease  as  explained  by  conversations  had  at  the  time  of 
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its  insertion,  must  necessarily  be  to  release  appellee  from 
his  covenant  to  pay  rent  whenever  he  should  assign  his  lease 
to  a  reputable  person. 

Second.  That  appellant  accepted  Clayton  as  a  tenant  in 
such  a  manner  as  to  amount  to  an  acceptance  by  appellant 
of  a  surrender  of  the  term  from  appellee. 

Third.  That  the  execution  of  the  written  lease  by  appel- 
lant was  an  act  ultra  vires  and  void. 

Upon  the  trial  the  court  found  the  issues  for  the  defend- 
ant, appellee.  From  judgment  upon  such  finding  this  appeal 
is  prosecuted. 

Hugh  L.  Burnham,  attorney  for  appellant. 

Thornton  &  Chancellor,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court 
It  is  contended  by  counsel  for  appellee  that  the  effect  of 
the  assignment  by  appellee  to  Clayton  was,  under  the  pro- 
vision of  the  lease,  to  release  appellee  from  any  further 
liability  for  rent.  In  this  connection  it  was  sought  to  show 
by  parol  what  the  understanding  of  the  parties  was  in  the 
inserting  of  the  provisions  as  to  assigning  the  lease.  All 
evidence  in  this  behalf  was,  however,  properly  excluded  by 
the  court.  The  parol  negotiations  of  the  parties  at  the 
time  of  making  the  lease  were  all  merged  in  the  sealed 
writing,  and  there  is  no  ambiguity  in  its  terms.  The  ques- 
tion presented  is,  therefore,  do  the  provisions  of  the  lease 
operate  to  relieve  appellee  from  any  further  liability  for 
rent  after  assignment  by  him  to  Clayton.  We  think  not. 
The  most  that  can  be  said  of  the  provision  permitting 
appellee  to  assign,  is  that  it  o]:)erates  to  relieve  him  from 
the  necessity  of  obtaining  the  lessor's  assent  to  the  assign- 
ment. He  stood  then,  as  though  no  limitation  upon  his 
right  to  assign  was  contained  in  the  lease,  or  as  he  would, 
if,  under  such  limitation,  the  landlord  had  assented  to  the 
assignment.  But  the  right  of  the  tenant  to  assign  his  lease- 
hold does  not  carry  with  it  a  release  of  all  obligation  upon 
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his  covenants  to  pay  rent  for  the  remainder  of  the  term 
after  the  assignment.  Nor  does  the  acceptance  of  rent  by 
the  landlord  from  the  assignee  accomplish  such  a  release 
of  the  assigning  tenant.  The  privity  of  contract  is  not 
disturbed  by  the  fact  that  there  is  no  longer  any  privity  of 
estate  between  the  landlord  and  the  tenant  who  assigned. 
2  Taylor  on  Landlord  &  T.  (8th  Ed.),  438;  Sexton  v.  Chi- 
cago Storage  Co.,  129  111.  318;  Bliss  v.  Gardner,  2  111.  App. 
422;  Wall  v.  Hinds,  4  Gray,  256;  Bailey  v.  Wells,  8  Wis. 
141;  Barnard  v.  Godscall,  Cro.  Jac,  309;  Auriol  v.  Mills, 
4  T.  K.  94. 

Ko  question  arises  here  of  any  distinction  between  the 
actions  of  covenant  and  debt.  The  abstract  fails  to  disclose 
the  form  of  action,  and  the  point  is  not  argued. 

We  are  of  opinion  that  appellee  remained  liable  for  the 
rent  under  the  terms  of  the  lease  after  the  assignment  to 
Clayton. 

The  second  ground  of  defense  to  the  action  of  appellant 
was  an  alleged  surrender  and  acceptance.  There  is  no  evi- 
dence to  support  such  a  defense.  The  only  evidence  which 
could  tend  to  such  a  defense  was  a  part  of  the  stipulation 
of  facts,  which  was  excluded  by  the  court,  as  we  think, 
properly.  No  question  as  to  the  propriety  of  this  ruling  is 
presented  by  any  assignment  of  cross-errors. 

There  is  no  basis  whatever,  as  we  view  the  case,  for  hold- 
ing that  there  was  here  any  surrender  and  acceptance.  The 
mere  fact  of  the  assignment  and  the  acceptance  of  rent 
from  the  assignee  carries  no  conclusion  of  a  surrender  and 
acceptance.     Hoerdt  v.  Hahn,  91  111.  App.  514. 

We  come,  then,  to  a  consideration  of  the  third  ground  of 
defense  interposed  by  appellee  to  the  suit  of  appellant,  viz., 
that  the  action  of  the  appellant  corporation  in  leasing  to 
appellee  was  vltra  vires  and  that  no  action  will  lie  upon 
such  a  contract,  J^ecause  it  is  illegal  and  void.  This  ground 
of  defense  would  be  good  if  it  could  be  said  that  the  act 
here  in  question,  viz.,  the  leasing  of  this  real  estate  to  appel- 
lee, is  an  act  which  the  appellant  corporation  could  in  no 
event  perform  under  its  authorized   powers.    It  is  now 
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established  that  the  defense  of  uUth^  vires  may  be  success- 
fully interposed  in  a  ooUateral  proceeding  where  it  is  made 
to  appear  that  the  disputed  act  is  one  which  the  corporation 
was  not  under  an}'  circumstances  authorized  to  perform. 
But  the  difficulty  with  the  defense  as  here  applied  is  that 
the  act  here  in  question,  viz.,  holding  real  estate  for  the  pur- 
poses of  the  corporation  and  leasing  a  portion  of  such  real 
estate  for  other  purposes,  is  an  act  which  might  properly  be 
done  under  the  charter  powers  of  the  corporation.  The  most 
that  can  be  said  of  the  act  is  that  it  is  an  abuse  of  a  power. 
In  such  case  the  rqle  is  that  the  plea  of  ultra  vires  will  not 
avail,  for  such  abuse  of  a  power  can  not  be  attacked  collater- 
ally. The  only  method  of  correction  being  through  action 
of  the  State,  the  abuse,  if  any,  of  its  power  by  the  appellant, 
can  not  be  set  up  collaterally  by  appellee  under  the  plea  of 
ultra  vires.  Wilmans  v.  Bank,  1  Gil.  667;  Bradley  v.  Bal- 
lard, 65  111.  413;  Darst  v.  Gale,  83  111.  136;  Hough  v.  C,  C. 
Land  Co.,  73  111.  23;  Alexander  v.  ToUeston,  110  111.  65; 
Kadish  v.  G.C.  E.  L.  &  B.  Ass'n,  151  111.  532;  Barnes  v! 
Suddard,  117  111.  237;  Cooney  v.  Booth  Packing  Co.,  169 
111.  370;  Eckman  v.  C,  B.  &  Q.  R.  R.  Co.,  169  111.  312;  C.  & 
A.  K  R.  Co.  v.  Keegan,  185  111.  70. 

We  do  not  regard  the  decision  in  Nat.  Home  B.  &  L. 
Ass'n  V.  Home  Bank,  181  111.  35,  as  asserting  anj'  different 
doctrine  than  that  above  announced.  It,  perhaps,  presented 
more  clearly  a  distinction  not  noted  in  the  earlier  Illinois 
cases,  but  it  does  not  announce  that  a  mere  abuse  of  an 
authorized  power  can  be  availed  of  by  any  other  than  the 
State,  and  certainly  not  by  one  who  has  entered  into  the 
relation  of  tenant  to  the  corporation^  and  by  such  claim  of 
ultra  vires  disputes  his  landlord's  right  to  demise.  The 
decision  in  that  case  holds  that  a  loan  association  organized 
under  the  laws  of  1879  has  no  power  to  acquire  and  hold 
real  estate  except  such  as  has  been  mortgaged  to  it,  or  in 
which  it  has  an  interest,  and  that  contracts  made  for  the 
purchase  of  real  estate  in  which  it  has  no  interest  are  not 
enforceable.  Here  the  corporation  has  unquestioned  pow- 
ers to  acquire  and  hold  real  estate  necessary  for  the  pur- 
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poses  of  its  authorized  business.  The  only  question  here  is, 
has  the  corporation  abused  its  authorized  power  in  the  man- 
ner and  extent  in  which  it  did  the  act,  which,  in  a  proper 
manner  and  to  a  proper  extent,  it  had  power  to  do. 

In  the  Home  Bank  case,  as  in  some  other  Illinois  cases, 
the  matter  is  treated  as  a  question  of  estoppel,  based  upon 
the  fact  of  an  executed  contract,  the  benefits  of  which  had 
been  enjoyed  by  the  corporation. 

In  other  cases  it  is  treated  as  a  matter  of  the  right  of  any 
other  than  the  State  to  raise  question  as  to  abuse  of  an 
authorized  power  by  a  corporation.  In  Eckrum  v.  O.^  B.  & 
Q.  R.  R.  Co.,  supray  the  court  said  of  this  rule  of  estoppel : 

"  And  this  rule  applies  with  equal  force  to  the  other  party 
setting  up  that  the  contract  was  ultra  vires  the  corpora- 
tion." 

Therefore,  in  either  view,  we  are  of  opinion  that  the 
defense  of  ultra  vires  will  not  here  avail. 

We  are  of  opinion  that  thelearned  trial  judge  held  cor- 
rectly that  the  first  and  second  grounds  of  defense  above 
noted  were  insufficient  to  defeat  a  recovery  by  appellant, 
and  that  there  was  error  in  holding  that  the  third  ground, 
viz.,  the  plea  of  tUtra  vires,  constituted  a  valid  defense. 

The  finding  of  the  court  should  have  been  for  the  af)pel- 
lant  company  for  the  amount  of  rent  sued  for.  This  suit 
arose  upon  a  confession  of  judgment  under  the  warrant  of 
attorney  contained  in  the  lease  for  the  sum  of  $700,  entered 
September  5,  1899.  There  is  due  upon  that  judgment  the  - 
amount  of  $742.50.  The  judgment  of  the  Superior  Court  is 
reversed  and  judgment  is  entered  here  for  seven  hundred 
and  forty-two  dollars  and  fifty  one-hundredths. 

Reversed  and  judgment  in  this  court. 


92  l«2l 
^1918  174 

92  182 
al9lB  175 


182  Appellate  Courts  of  Illinois. 

Vol.  92.]  Lennartz  v.  Quilty. 


Barbara  Lennartz  t.  Kate  F.  Qnilty  et  al. 

1.  Trxjstees— Release  by,  of  Trust  Deeds  to  Secure  the  Payment  of 
Money.— A  trustee  in  deeds  of  trust  executed  for  the  purpose  of  securing 
the  payment  of  money,  has  the  power  to  release  the  lien  after  the  ma- 
turity of  the  debt,  so  as  to  revest  the  title  in  the  grantor,  even  though 
he  does  so  without  the  consent  of  the  cestui  que  trust  and  in  violation  of 
his  obligations  as  trustee. 

2.  Same— When  Subsequent  Purchasers  Are  Protected  by  the  Release 
of  a  Trustee, — When  the  legal  title  of  real  property  is  vested  in  a  trus- 
tee by  a  trust  deed  executed  for  the  purpose  of  securing  the  payment  of 
money  loaned,  such  trustee  has  the  power  to  release  the  lien  of  such  deed 
after  the  maturity  of  the  loan  although  it  is  a  breach  of  his  trust,  and 
subsequent  purchasers  without  notice  will  be  justified  in  acting  upon 
the  validity  of  such  release  as  against  the  holder  of  the  indebtedness. 

8.  Subsequent  Purchasers  —  When  Protected  by  the  Release  of 
Trust  Deeds.— A  bona  fide  purchaser  of  real  property  for  value  and 
without  notice  will  be  protected  by  the  release  of  a  trust  deed  executed 
for  the  purpose  of  securing  the  payment  of  money,  made  by  the  trustee 
named  in  such  deed  after  the  maturity  of  the  debt,  although  he  does  so 
without  the  consent  of  the  cestui  que  trust  and  in  violation  of  the  obli- 
gations of  his  trust. 

Foreclosnre  of  a 'Trust  Deed.— Appeal  from  the  Circuit  Court  of 
Cook  County.  Heard  in  this  court  at  the  March  term,  1900.  AfSrmed. 
Opinion  filed  November  22,  1900. 

Statement. — October  20, 1898,  appellant  filed  her  bill 
against  Nora  and  Bernhard  Behrend,  Johanna  Quilty  and 
others,  to  foreclose  a  trust  deed  to  one  Peter  Popp,  as  trus- 
tee, made  by  the  Behrends,  May  2,  1892,  on  certain  real 
estate  in  Cook  county,  and  recorded  on  the  8th  day  of 
June,  1892,  to  secure  the  note  of  said  Behrends,  dated  May 
2,  1892,  payable  to  the  order  of  appellant  on  or  before  five 
years  after  date,  of  which  appellant  is  the  owner.  Popp, 
the  trustee,  died  December  5,  1896,  and  Anton  Mach,  his 
successor  in  trust,  was  made  a  defendant. 

Herman  Felsenthal,  one  of  the  defendants,  answered, 
alleging,  among  other  things,  that  Popp,  by  a  release  dated 
May  9,  1893,  duly  executed  and  delivered  by  him  and 
recorded  August  21,  1893,  released  and  discharged  the  trust 
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deed  to  Popp;  that  prior  to  the  execution  of  the  Popp  trust 
deed  a  trust  deed  to  Felsenthal  to  secure  a  note  of  $3,000, 
with  interest  at  six  percent,  held  by  one  Schmidt,  was  exe- 
cuted and  recorded,  which  was  a  first  lien  upon  said  real 
estate,  and  the  rights  of  appellant  were  subject  and  subor- 
dinate to  the  rights  of  the  holder  of  the  $3,000  note  secured 
by  this  trust  deed;  that  Johanna  Quilty  bought  the  said  real 
estate  from  the  Behrends  and  received  from  the  latter  a 
conveyance  thereof  December  23,  1893,  for  $5,600,  and 
paid  $2,600,  in  cash,  and  assumed  the  payment  of  the  note 
secured  by  the  Felsenthal  trust  deed;  that  prior  to  such 
purchase  said  Quilty  caused  the  title  to  said  premises  to  be 
examined  by  an  attorney  skilled  in  the  law,  and  obtained 
his  written  opinion  that  the  title  was  good  in  Nora  Beh- 
rend,  subject  to  the  lien  of  the  Felsenthal  trust  deed,  and 
that  said  Quilty  had  no  knowledge  or  notice  that  the  note 
and  trust  deed  here  sought  to  be  foreclosed twas  a  lien  upon 
the  premises,  and  paid  her  money  in  good  faith,  relying 
upon  the  public  record  of  the  release  of  the  Popp  trust  deed; 
that  the  note  secured  by  the  Felsenthal  trust  deed  became 
due,  and  about  March  9, 1896,  said  Quilty  paid  $300  thereon 
and  gave  a  new  note  and  trust  deed  for  $2,700  to  Felsen- 
thal as  trustee,  and  thereupon  the  trust  deed  of  $3,000  was 
released  of  record;  that  before  its  release  Felsenthal  caused 
an  abstract  of  title  of  the  real  estate  to  be  examined  by 
attorneys  practicing  in  Chicago,  who  gave  an  opinion  that 
the  title  thereto  was  good  in  said  Quilty,  subject  to  the  note 
and  trust  deed  for  $3,000,  and  that  neither  Felsenthal  nor 
Schmidt,  who  is  the  holder  of  the  $2,700  note,  had  any 
knowledge  or  notice  that  the  trust  deed  sought  to  be  fore- 
closed was  an  existing  lien  on  said  real  estate,  and  that  rely- 
ing on  said  Popp  release,  he  executed  the  said  release  of  the 
said  $3,000  trust  deed  and  accepted  said  new  note  and  trust 
deed  for  $2,700  in  payment  of  the  $3,000  note  and  trust 
deed.  He  claims  that  he  and  Schmidt  are  entitled  to  be 
subrogated  to  their  rights  under  the  original  note  and  trust 
deed  of  $3,000. 
Johanna  Quilty  answered  in  substance  that  she  had  no 
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notice  or  knowledge  of  any  lien  by  reason  of  the  note  and 
trust  deed  sought  to  be  foreclosed;  that  she  had  relied  upon 
thePopp  release;  sets  up  the  same  facts  with  regard  to  the 
Felsenthal  trust  deed  and  the  purchase  of  the  real  estate 
from  the  Behrends,  the  payment  of  $300  upon  the  Felsen- 
thal note  and  trust  deed,  the  giving  of  a  new  note  of  $2,700 
in  part  payment  thereof,  and  trust  deed  securing  the  same, 
as  set  out  in  the  answer  of  Felsenthal,  and  says  that  she 
paid  her  money  in  good  faith  for  the  purchase  of  said  real 
estate,  in  assuming  the  Felsenthal  trust  deed  and  in  giving 
the  new  note  and  trust  deed  for  $2,700,  relying  upon  the 
public  records  showing  the  Popp  release. 

Subsequently  the  original  bill  was  amended,  showing  the 
death  of  Johanna  Quilty,  making  her  heirs  parties,  the 
death  of  Schmidt,  the  making  of  his  will,  and  making  his 
executors  parties. 

The  executors, of  Schmidt  also  anawered  the  original  bill, 
setting  up  in  substance  the  same  matters  as  in  the  answer 
of  Felsenthal,  and  asked  that  the  original  bill  be  dismissed 
as  to  them. 

Theheirs  of  Johanna  Quilty  adopted  her  answer  to»the 
original  bill  as  their  answer  to  the  bill  as  amended,  and 
filed  their  cross-bill,  showing  the  same  matters  in  substance 
as  hereinabove  set  forth,  and  other  matters  not  necessary 
to  be  here  stated,  making  parties  defendant  appellant,  all 
the  parties  to  bill  as  amended,  and  the  executors  of  Peter 
Popp,  deceased,  and  praying  that  said  real  estate  be  relieved 
from  any  burden  of  appellant's  note  and  trust  deed,  and  in 
default  thereof  that  they  be  subrogated  to  the  rights  of 
Schmidt  as  to  the  $300  paid  on  his  $3,000  note,  and  that 
the  executors  of  Schmidt  might  be  subrogated  as  to  the 
$2,700  note  and  trust  deed  to  the  rights  of  Schmidt  under 
the  $3,000  note  and  trust  deed. 

Answers  to  this  cross-bill  were  filed  by  the  executors  of 
Schmidt,  appellant  and  Felsenthal,  and  the  executors  of 
Popp,  deceased,  demurred  thereto,  which  was  subsequently 
overruled  and  they  stood  by  their  demurrer. 

Said  executors  of  Schmidt  also  filed  a  cross-bill  setting  up 
in  substance  the  same  matters  contained  in  the  answer  of 
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Felsenthal,  the  death  of  Schmidt,  and  asking  to  be  subro- 
gated to  the  rights  of  Schmidt  as  to  the  original  $3,000  note 
and  trust  deed  to  Felsenthal;  that  appellant  and  the  other 
defendants  be  required  to  interplead  and  litigate  among 
themselves  as  to  the  propriety  of  the  Popp  release;  that  the 
real  estate  be  relieved  from  any  burden  by  reason  of  appel- 
lant's note  and  trust  deed,  and  that  if  that  should  be  held 
to  be  a  lien,  the  same  should  be  subject  to  the  lien  of  the 
original  note  and  trust  deed  for  $3,000,  held  by  Schmidt, 
and  for  general  relief. 

Appellant  answered  the  latter  cross-bill,  in  substance 
claiming  that  the  Popp  release  was  unauthorized  and  made 
without  her  knowledge  or  consent;  that  she  was  entitled  to 
a  first  lien  and  to  a  foreclosure  thereof,  as  claimed  in  the 
original  bill.  The  executors  of  Popp  demurred  to  this 
cross-bill  and  it  was  dismissed  as  to  them. 

Replications  were  filed  to  the  respective  answers,  and 
when  the  issues  were  made,  the  cause  was  heard  upon  evi- 
dence taken  in  open  court,  and  the  chancellor  entered  a 
decree  dismissing  appellant's  bill  as  amended,  with  costs, 
for  want  of  equity,  and  dismissing  the  cross-bills  for  want 
of  equity  at  the  costs  of  the  several  cross-complainants. 
From  this  decree  this  appeal  is  taken  by  said  Lennartz,  the 
appellees  represented  in  this  court  being  the  heirs  of  Johanna 
Quilty,  deceased,  and  the  executors  of  Schmidt.  No  cross- 
errors  hai^e  been  assigned. 

From  the  evidence  heard,  the  facts  appear  substantially 
as  alleged  in  the  bill  and  as  set  out  in  the  answers  of  Fel- 
senthal and  Johanna  Quilty,  and  in  addition,  that  the  Popp 
release  was  made  without  the  knowledge  or  consent  of,  or 
notice  to  appellant. 

F.  P.  Read,  attorney  for  appellant. 

Kerr  &  Bare  and  O'Donnkll  &  Goghlak,  attorneys  for 
appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 
The  principal  question  presented  by  this  appeal  is  as  to 
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whether  the  appellant  on  the  one  part  or  the  appellees  on 
the  other  part,  both  claiming  to  be  innocent  parties,  should 
suflFer  by  reason  of  the  wrong  done  by  Popp  and  Bernhard 
Behrends  in  making  and  recording  the  release  of  the  Popp 
trust  deed. 

The  question  is  not  without  difficulty,  but  if  we  were 
right  in  the  decision  of  Carey  v.  Rauguth,  82  111.  App. 
418-24,  then  this  question  must  be  determined  in  favor  of 
the  appellees.  In  that  case  we  held  that  a  building  associa- 
tion mortgage  or  trust  deed  which,  under  the  provisions  of 
the  statute,  might  be  paid  at  any  time,  at  the  option  of  the 
maker,  was  the  same  as  an  ordinary  incumbrance  which  had, 
by  its  terms,  matured,  so  far  as  the  rights  of  a  subsequent 
innocent  purchaser  or  incumbrancer  who  had  paid  his  money 
in  good  faith,  relying  upon  the  record  of  a  fraudulent  release 
of  such  mortgage  or  trust  deed  are  concerned.  To  the  same 
effect  also,  in  principle,  is  the  case  of  .Jummel  v.  Mann,  80 
111.  App.  288,  301,  in  which  we  held  that  a  subsequent 
incumbrancer,  who  loaned  his  money  in  good  faith  and  with- 
out notice  of  a  previously  matured  incumbrance  (so  far  as 
shown  by  the  record,  but  which  had  in  fact  been  extended 
by  agreement  between  the  holder  and  the  mortgagor), 
relying  upon  the  record  of  a  fraudulent  release  thereof, 
should  be  protected.  (Affirmed,  183  111.  523.)  In  that  case 
the  Supreme  Court  say : 

"  A  trustee  in  deeds  of  trust  of  this  kind  has  the  power 
to  release  the  lien  so  as  to  revest  the  legal  title  in  the 
grantor,  even  though  he  does  so  without  the  consent  of  the 
cestui  que  trusty  Bind  in  violation  of  the  obligations  of  his 
trust.'^ 

In  the  case  at  bar  Johanna  Quilty  purchased  the  premises 
in  question,  paying  $2,G00  in  cash  and  assuming  the  Schmidt 
incumbrance  of  $3,000,  which  was  prior  in  point  of  date 
and  record  to  appellant's  incumbrance,  after  having  the 
title  thereto  examined  by  an  attorney  skilled  in  the  law 
and  practicing  in  the  city  of  Chicago,  who  gave  to  her  his 
written  opinion  that  the  title  was  good  in  Nora  Behrend, 
subject  only  to  the  Schmidt  incumbrance  and  certain  taxes, 
which  opinion  was  based  upon  a  merchantable  abstract  of 
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title,  in  no  way  questioned,  which  showed  that  the  Popp 
trust  deed  had  been  released  of  record  on  August  21,  1893, 
by  the  trustee  therein  named,  which  was  some  months 
prior  to  her  purchase,  and  without  any  notice  whatever 
that  the  note  held  by  appellant  had  not  in  fact  been  paid. 
It  is  true  that  her  attorney  did  not  inquire  of  appellant  as 
to  the  validity  of  the  release  by  Popp,  but  that  was  not 
necessary,  inasmuch  as  Popp  had  the  right  to  release  the 
trust  deed  at  any  time  upon  payment,  and  by  its  terms  it 
was  payable  at  any  time.  Under  these  circumstances  Mrs. 
Quilty  had  the  right  to  presume  payment,  and  that  Popp 
would  not  have  made  and  delivered  the  release  without  the 
note  was  paid.  In  the  Jummel  case,  ^upra,  the  Supreme 
Court  say : 

"  We  think  the  law  is,  that  when  the  record  shows  that 
the  release  was  executed  after  the  indebtedness  was  past 
due,  in  the  absence  of  all  notice  to  the  subsequent  purchaser, 
he  will  be  protected." 

We  think  that  appellant's  claim  that  because  the  trust 
deed  securing  her  note  provides  that  the  trustee  shall 
release  when  the  note  should  be  fully  paid,  was  notice  to 
Mrs.  Quilty,  which  compelled  her,  at  her  peril,  to  inquire 
of  appellant  as  to  whether  the  note  had  been  paid,  is  not 
tenable.  It  is  held  in  the  Jummel  case,  supra,  in  substance, 
that  inasmuch  as  the  legal  title  was  vested  in  the  trustee 
he  had  the  power,  although  it  was  a  breach  of  his  trust,  to 
release  the  land  before  payment,  and  the  subsequent  pur- 
chaser was  justified  in  "  acting  upon  the  validity  of  the 
release,  as  against  any  holder  of  the  old  indebtedness,  upon 
the  presumption  of  payment  arising  from  the  fact  that  it 
was  long  past  due."  We  see  no  reason  why  the  maker 
of  this  note,  having  the  power  as  he  did,  by  its  terms,  to 
pay  it  at  any  time,  it  may  not  be  considered  the  same  as  an 
overdue  note. 

So  far  as  concerns  the  rights  of  the  appellees  in  this  case, 
we  think  it  can  make  no  diflference  whether  Popp,  as  appel- 
lant's counsel  claims,  had  knowledge  at  the  time  he  exe- 
cuted the  release  that  the  indebtedness  to  appellant  had  not 
been  paid,  and  that  he  was  acting  without  authority  in  exe- 
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cuting  such  release.  There  can  be  no  reasonable  doubt  from 
this  record  but  that  the  release  in  question  was  in  fact  exe- 
cuted by  Popp  and  placed  upon  record  by  him,  and  this 
being  so,  Mrs.  Quilty  had  the  right  to  rely  upon  what  the 
record  showed,  viz.,  a  declaration  by  Popp  that  appellant's 
note  had  been  paid.  The  lien  of  Schmidt,  being  in  the  first 
instance  prior  in  point  of  date  and  record  to  appellant's 
note  and  trust  deed  under  the  facts  as  alleged  in  the  answer 
by  Felsenthal,  which  we  have  seen  were  established  by  the 
proof,  was  in  no  way  changed.  The  release  of  the  first 
trust  deed  to  Felsenthal  did  not  change  the  lien  in  equity, 
as  the  new  incumbrance  was  given  in  part  payment  of  the 
first,  and  without  notice  of  any  claim  of  lien  by  appellant, 
and  relying  upon  the  record  of  the  Popp  release.  In  equity 
this  first  incumbrance  will  be  kept  alive,  notwithstai^ding 
its  release  for  the  protection  of  the  executors  of  Schmidt  as 
to  the  new  note  of  $2,700,  and  for  the  protection  of  the 
appellees,  the  Quiltys,  as  to  the  $300  paid  by  their  ancestor 
on  the  first  trust  deed  to  Felsenthal. 

The  claim  of  appellant's  counsel  that  the  release  made  by 
Popp  was  never  delivered,  is  not,  in  our  opinion,  supported 
by  the  evidence  On  the  contrary,  we  think  that  the  chan- 
cellor was  justified  in  finding  from  the  evidence  that  it  had 
been  duly  delivered. 

The  claim  for  appellant  that  the  appellees,  the  Quiltys, 
have  a  remedy  against  the  Behrends  for  the  fraud,  and  on 
their  warranties  against  incumbrances,  against  the  attor- 
ney who  examined  the  title  for  negligence,  and  against  the 
estate  of  Popp  for  fraud  in  executing  the  release,  may  be 
assumed  for  the  purposes  of  this  case  to  be  true,  but  that 
would  not  deprive  them  of  protection  as  innocent  purchas- 
ers, in  good  faith,  having,  by  their  mother,  paid  and  agreed 
to  pay  the  full  value  of  the  land  in  question,  which  is  shown 
to  have  been  worth  in  1892,  $5,600,  and  at  the  time  of  the 
trial  probably  $5,000. 

It  is  said  that  the  court  erred  in  admitting  in  evidence 
the  abstract  of  title  and  the  opinion  of  the  attorney  who 
examined  the  same,  but  we  see  no  error  in  this  regard,  and 
counsel  have  cited  no  authority  in  support  of  the  conten- 
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tion.  We  think  the  evidence  was  competent  as  tending  to 
show  good  faith  on  the  part  of  Mrs.  Quilty,  and  that  she 
took  the  usual  and  ordinary  precautions  to  ascertain  the 
condition  of  the  title  to  the  property  she  was  purchasing. 

It  is  also  said  that  the  court  erred  in  excluding  the  testi- 
mony of  appellant  on  rebuttal.  The  only  thing  she  was 
asked  was  whose  note  was  the  note  secured  by  the  trust 
deed  sought  to  be  foreclosed.  The  ownership  of  the  note 
had  already  been  proven  in  the  case  by  the  production  by 
her  counsel  on  the  trial  of  the  note  which  had  been  offered 
in  evidence,  and  no  question  was  made  by  the  defense  in 
that  regard.  It  is  unnecessary  to  pass  upon  the  question 
as  to  whether  she  was  a  comp>etent  witness,  under  the  stat- 
ute, to  contradict  the  testimony  of  Behrend,  because  no 
otfer  of  proof  in  that  regard  was  made  by  or  on  behalf  of 
appellant.  Counsel  for  appellant  did  not  indicate  to  the 
chancellor  that  he  desired  to  examine  appellant  on  any 
other  point  than  as  to  ownership  of  the  note,  and  the  chan- 
cellor said :  "  I  will  let  you  save  any  right  you  have  on 
that  matter." 

Moreover,  the  exclusion  of  her  evidence  is  unimportant 
for  the  reason  that  there  is  sufBcient  competent  evidence 
in  the  record  to  sustain  the  decree,  and  what  was  testified 
to  by  Behrend  is  not  necessary  to  an  affirmance  of  the 
decree  rendered. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 


Leopold  Mayer  v.  Mina  Pick.  ,  - 
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1.  Confession  op  Judgment— CTjpon  Joint  Warrants.^A  joint  war-  92  189 
rant  of  attorney  for  the  confession  of  a  judgment  upon  a  promissory  al92e  561 
note,  does  not  authorize  the  confession  of  a  several  judgment  against 

one  of  the  makers  alone, 

2.  SA^HJ^—Authority^  to  Confess  Must  be  Strictly  Construed.— Tl^e 
authority  to  confess  a  judgment  under  a  warrant  or  power  of  attorney 
must  be  strictly  construed. 

8.    Same— 27ie  Authority  Must  be  Strictly  PUr«ied.— The  power  to 
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confess  a  judgment  must  be  clearly  given  and  strictly  pursued  or  the 
judgment  will  be  void. 

Confession  of  Judgment.— Appeal  from  the  Circuit  Court  of  Cook 
County.  Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opin- 
ion filed  November  22,  1900. 

Albert  H.  Meads,  attorney  for  appellant. 
Keaus  &  HoLDBN,  attorneys  for  appellee. 

Mb.  Presiding  Justiob  Adams  delivered  the  opinion  of 
the  court. 

January  16,  1900,  judgment  by  confession  was  rendered 
in  favor  of  appellant  and  against  appellee  on  the  following 
promissory  note  and  by  virtue  of  the  following  warrant  of 
attorney : 

"$2,000.  Chicago,  III.,  August  22,  1899. 

"  On  or  before  one  year  after  date,  for  value  received,  wo 
jointly  and  severally  promise  to  pay  to  the  order  of  our- 
selves the  sum  of  $2,000,  with  interest  thereon  at  the  rate 
of  six  per  centum  per  annum,  after  date,  until  paid,  paj'able 
semi-annually.  Both  principal  and  interest  are  payable  in 
gold  coin  of  the  United  States  of  America  of  the  present 
standard  of  weight  and  fineness,  at  the  banking  office  of 
Leopold  Mayer  &  Son,  Chicago. 

"  It  is  an  express  condition  of  this  note  that  in  case  of 
default  in  the  payment  of  the  interest  or  any  part  thereof, 
to  accrue  thereon  when  due,  the  principal  sum  of  this  note 
shall,  at  the  option  of  the  legal  holder  hereof,  at  once  become 
absolutely  due. 

"  The  payment  of  this  note  is  secured  by  deed  of  trust 
to  Nathaniel  A.  Mayer,  of  even  date  herewith,  on  real 
estate  in  Cook  county,  Illinois. 

"  And  to  further  secure  the  payment  of  said  amount,  we 
hereby  authorize,  irrevocably,  smy  attorney  of  any  court  of 
record,  to  appear  for  us  in  such  court,  in  term  time  or  vaca- 
tion, at  any  time  after  date  hereof,  and  confess  a  judgment 
without  process  in  favor  of  the  legal  holder  of  this  note,  for 
the  amount  unpaid  upon  said  principal  note,  with  interest 
thereon,  up  to  the  day  of  entering  such  judgment  or  any 
part  thereof,  to<!:ether  with  costs  and  $iO  attorney's  fees, 
and  to  waive  and  release  all  errors  which  may  intervene  in 
any  such  proceedings,  and  consent  to  immediate  execution 
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upon  such  judcjraent,  hereby  ratifying  and  conjfirming  all 
that  said  attorney  may  do  by  virtue  hereof. 

"  Simon  Pick, 
"MinaPiok." 
"No.— 

Endorsed:  Simon  Pick, 
MiNA  Pick." 

An  execution  was  issued  on  the  judgment  and  was 
returned  no  part  satisfied.  February  3,  1900,  the  court,  on 
motion  of  appellee's  attorney,  vacated  the  judgment  and 
quashed  the  execution,  with  leave  to  appellee  to  plead 
insianter.  Appellee  demurred  to  appellant's  declaration, 
and  the  court  sustained  the  demurrer  and  dismissed  the  suit 
at  appellant's  costs.  From  the  judgment  so  rendered  this 
appeal  was  taken. 

It  appearing  by  the  declaration  that  the  note  was  not 
due  until  about  seven  months  after  the  time  of  filing  the 
declaration,  the  court,  looking  solely  to  the  declaration, 
could  not  do  otherwise  than  sustain  the  demurrer. 

The  main  question,  therefore,  is  whether  the  court  erred 
in  vacating  the  judgment.  It  was  admitted,  on  the  motion 
to  vacate  the  judgment,  that  Simon  Pick,  whose  name  is 
signed  to  the  note  and  warrant  of  attorney,  died  January 
3,  1900. 

While  the  note  is,  in  terms,  the  joint  and  several  note  of 
the  makers,  the  warrant  of  attorney  is  clearly  joint.  The 
language  is,  ^'we  hereby  authorize  any  attorney  of  any 
court  of  record  to  appear  for  us  in  such  court,  in  term  time 
or  vacation,  at  any  time  after  date  hereof,  and  confess  judg- 
ment," etc. 

We  are  of  opinion  that  the  warrant  of  attorney,  being 
joint,  does  not  authorize  a  several  judgment  against  one  of 
the  makers.  Gee  v.  Lane,  15  East,  592;  M.  &  M.  Bank  v. 
St.  John,  5  Hill,  497;  Hunt  v.  Chamberlin,  8  N.  J.  L.  336; 
Kahn  v.  Lesser,  97  Wis.  217;  Frye  v.  Jones,  78  111.  627; 
Whitney  v.  Bohlen,  157  lb.  571;  Blake  v.  State  Bank  of 
Freeport,  178  lb.  182. 

Gee  V.  Lane  seems  to  be  the  leading  case  on  the  subject. 
In  that  case  there  was  a  joint  and  several  bond.    The  war- 
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rant  of  attorney  was  executed  by  the  obligors,  John  Lane 
and  William  Gee,  and  was  as  follows : 

"  To  appear  for  tis,  John  Lane  and  William  Gee,  and  to 
receive  a  declaration  for  i/^  in  an  action  of  debt  for  £2,4:(X) 
upon  a  certain  bond  bearing  even  date  herewith,  whereby 
the  said  John  Lane  and  William  Gee  are  jointly  and  sever- 
ally become  bound  to  the  said  Thomas  Gee  in  the  penal  sum 
of  £2,400,  and  thereupon  to  confess  the  same  action,  or  else 
to  suffer  judgment  by  nil  dicit  to  pass  against  us  in  the 
said  action,"  etc. 

William  Gee  having  died,  the  obligee  moved  for  leave  to 
enter  up  judgment  against  Lane,  the  survivor,  but  the  court 
denied  the  motion.  Lord  EUenborough,  C.  J.,  saying : 

"  An  action  to  be  brought  against  vs  must  mean  di,  joint 
action.  In  the  case  cited  the  warrant  of  attorney  executed 
by  the  two  Wiis  to  enter  judgment  against  me^  which,  con- 
strued severally,  might  serve  the  purpose;  but  I  am  afraid 
that  an  authority  by  two  to  enter  judgment  in  an  action 
acruinst  us  will  not  warrant  a  judgment  against  one  alone. 
The  authority  must  be  pursued;  we  caw  not  violate  it." 

In  Hunt  v.  Chamberlain,  sujpra^  the  bond  was  executed 
by  two  obligors,  and  was  joint  and  several.  The  warrant 
of  attorney  was  to  any  attorney  to  appear  to  an  action  to 
be  brought  against  u%.  After  the  death  of  one  of  the 
obligors  judgment  by  confession  was  entered  against  the 
other.  The  court,  following  Gee  v.  Lane,  supra^  reversed 
the  judgment,  and  say,  in  substance,  that  the  King's  Bench 
has  uniformly  adhered  to  the  decision  in  Gee  v.  Lane,  and 
that  the  Court  of  Common  Pleas  has  followed  that  decision 
since  the  year  1751.     The  court  further  say  : 

"  The  present  warrant  empowers  an  attorney  to  appear  in 
an  action  against  Daniel  Hunt  and  Ralph  Hunt,  both,  and 
extends  no  further;  its  language  is,  '  to  an  action  to  be 
brought  against  us^  and  confess  judcrment  against  us.'  They 
were  willing  to  stand  together  in  judgment,  and  to  meet  an 
execution  by  their  joint  means  and  exertions.  But  it  gives 
no  authority  for  placing  one  of  them  in  judgment  by  him- 
self^ and  leaving  him  all  alone  to  breast  an  execution  for 
the  whole  sum,  while  the  means  and  estate  of  the  other 
remain  untouched  and  undisturbed." 

In  M.  &  M.  Bank,  etc.,  v.  St.  John,  5  Hill,  497,  the  war- 
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rant  was  signed  by  throe  persons,  and  the  power  was  "  to 
appear  for  us  and  each  of  tw,"  in  an  action  of  debt  *'  to  bo 
brought  against  us  and  each  of  tis,'^^  snifi  to  confess  judg- 
ment against  un  and  each  of  us^  and  the  court,  Bronson,  J., 
delivering  the  opinion,  says: 

"I  am  strongly  inclined  to  the  opinion  that  the  war- 
rant will  only  authorize  a  joint  judgment  against  all  the 
obligors." 

In  Eahn  v.  Lesser,  s^tpra^  the  promissory  note  and  war- 
rant of  attorney  were  executed  by  Lesser  and  another,  and 
were  both  joint,  the  power  being  "  to  enter  our  appear- 
ance before  any  court  of  record,  in  term  time  or  in  vacation, 
in  any  of  the  States  or  Territories  of  the  dnited  States,  at 
any  time  after  the  said  note  becomes  due,  to  waive  the 
service  of  process,  and  confess  judgment  in  favor  of  the 
said  Simon  Kahn  or  his  assigns."  It  will  be  observed  that 
the  warrant  was  substantially  the  same  as  in  the  present 
case.  The  Supreme  Court  of  Wisconsin  held  that  a  judg- 
ment against  Lesser  alone  was  not  authorized  by  the  war- 
rant, and  was  void,  citing  numerous  cases,  and  say  : 

"  It  is  well  settled  that  the  authority  to  confess  a 
judgment  under  a  warrant  or  power  of  attorney  must  be 
strictly  construed.  An  instrument  delegating  such  power 
is  ordinarily  subjected  to  a  strict  interpretation,  and  the 
authority  will  not  be  extended  beyond  that  given  in  tervis^ 
or  which  is  necessary  to  carry  into  eflPect  what  is  expressly 
given,"  citing  numerous  authorities. 

In  Frye  et  al.  v.  Jones  et  al.,  78  111.  627, 632,  the  court  say : 
"The  authority  to  confess  a  judgment  must  be  clear  and 
explicit,  and  must  be  strictly  pursued,"  biting  Man.  &  Mec, 
Bank,  etc.,  v.  St.  John,  5  Hill,  497,  and  Chase  v.  Dana,  44 
111.  262. 

In  Whitney  V.  Bohlen,  157  111.  671,  the  power  granted 
was  "to  appear  for  me  and  confess  judgment  against  me  as 
of  any  term,"  etc.  Judgment  was  entered  by  confession  in 
vacation,  and  the  court  held  the  judgment  unwarranted, 
saying,  among  other  things :  "  It  is  conceded  the  power  to 
confess  a  judgment  must  be  clearly  given  and  strictly  pur- 
sued or  the  judgment  will  be  void,"  citing  prior  Illinois 
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decisions.  See  also,  Blake  v.  State  Bank  of  Freeport,  178 
III.  182,  184,  in  which  this  language  was  used  :  '"If  a  judg- 
ment so  entered  was  not  confessed  by  authority  of  the 
defendant,  it  will  be  void  for  want  of  power  to  confess  it, 
and  a  defendant  who  is  injured  by  it  may  have  it  set  aside 
upon  motion."  Other  cases  might  be  cited  to  the  same 
effect,  but  it  is  sufficient  to  say  that  the  great  preponder- 
ance of  authority,  English  and  American,  is  opposed  to  the 
proposition  that  a  judgment  may  be  confessed  against  one 
of  two  or  more  persons,  by  virtue  of  a  joint  warrant  of 
attorney  authorizing  in  terms  a  judgment  only  against  all 
executing  the  warrant. 

January  16,  1900,  when  the  action  was  commenced  and 
the  unwarranted  judgment  entered,  appellant  was  not 
entitled  to  recover  on  the  note,  irrespective  of  a  warrant  to 
confess  judgment,  because  the  note,  by  its  terms,  did  not 
become  due  until  about  seven  months  thereafter.  There, 
is  no  principle,  legal  or  equitable,  by  which  one  can  be 
required  to  pay  money  before  it  becomes  due  in  accordance 
with  his  contract.  A  judicial  determination  so  requiring 
would  be  in  violation  of  the  contract. 

A  motion  of  appellee  to  strike  the  amended  bill  of  excep- 
tions from  the  record  was  reserved  till  the  hearing.  The 
motion  will  be  overruled  and  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 


Ozro  6.  Anger  et  al.  v.  Robert  L.  Tatham  et  al. 

1.  ^ILIA— Construction,  Where  a  Devise  is  to  a  PartihUar  Class,— 
Where  a  devise  is  to  a  particular  class,  courts  wiU  invoke  tlie  aid  of  the 
statute  to  determine  what  peraons  constitute  the  class  and  follow  its 
provisions  as  to  the  quantity  they  ai'e  to  take. 

8.  Same— Construction  of  tJie  Words  ''Equally'*  or  ''Equally 
Among"  etc.— The  words  ** equally  among"  or  ** equally,"  or  "share 
and  share  alike,"  when  used  in  a  will,  mean  a  division  of  the  estate  per 
capita;  but  this  meaning  of  these  words  may  be  controlled  by  the  con- 
text of  the  entire  wiU. 
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8.  SAXE—Con8tru4:twn  of  a  Devise  to  Heirf—PfesumptionH.^A 
devise  to  heirs,  whether  to  one*8  own  or  to  heirs  of  a  third  person,  des- 
ignates not  only  the  persons  who  are  to  take,  but  the  manner  and  pro- 
portion in  which  they  are  to  take;  and  when  there  are  no  words  to 
control,  the  law .  presumes  the  intention  to  be  that  they,  as  heira,  will 
take  by  the  law  of  descent 

4.  SAUK—Canstnuitton  of  a  Particular  Devise,— Where  a  testator, 
among  other  beriuests,  bequeathed  to  five  persons  as  the  heirs  of  a  cer- 
tain deceased  person,  each  the  sum  of  $25,000,  and  afterward  by  a  codi- 
cil increased  the  amount  to  $50,000  each,  it  was  held  that  the  devisees 
took,  collectively,  the  sum  of  $50,000  to  be  distributed  among  them,  as 
provided  by  the  statute  in  cases  of  intestacy. 

5.  Same—  Intention  not  to  be  Varied  by  Parol  Evidence.  —Where  th ere 
is  no  latent  ambiguity  in  a  will,  parol  evidence  is  not  admissible  to  vary 
its  construction. 

6.  Same— Costa  of  Suits  for  the  Construction  of  ITiZZ*.— As  a  general 
rule,  if  the  testator  has  expressed  himself  so  ambiguously  as  to  create 
a  difficulty  which  makes  it  necessary  to  go  into  a  court  of  chancery  to 
get  a  construction  of  the  will,  or  to  remove  the  difficulty,  the  costs  of 
the  litigation  must  be  borne  by  the  estate,  and  the  general  residue  is 
the  primary  fund  for  the  payment  of  such  costs. 

Bill  to  Obtain  a  Jndleial  Construction  of  a  Will.— Appeal  from 
the  Circuit  Court  of  Cook  County.  Heard  in  this  court  at  the  March 
term.  1900.  Affirmed  in  part,  reversed  in  part,  and  remanded.  Opinion 
filed  November  22,  1900. 

Samuel  W.  Norton,  attorney  for  appellants. 

Wilson,  Moore  &  MoIlvaine,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Ozro  Gr.  Auger  and  five  other  persons,  claiming  to  be  the 
children  and  sole  heirs  at  law  of  Lucy  Auger,  deceased,  and 
legatees  umler  the  will  of  Albert  A.  Munger,  deceased,  filed 
their  bill  of  complaint  against  other  legatees  and  devisees, 
and  the  executors  of  the  will,  for  the  purpose  of  obtaining 
a  judicial  construction  of  certain  clauses  in  the  will  and  a 
codicil  thereto.  Albert  A.  Munger,  deceased,  was  an 
unmarried  man  and,  before  and  at  the  time  of  his  death, 
was  a  resident  of  Cook  county  in  this  State.  He  made  his 
last  will  October  10,  1893,  and  a  codicil  thereto   July  8, 
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1897.  He  died  August  26,  1898,  and  September  27,  1898, 
his  will  was  probated  and  letters  testamentary  were  issued  to 
his  executors.  The  real  and  personal  estate  bequeathed  and 
devised  by  the  will  is  admitted  to  be  of  value  not  less  than 
$2,500,000.  The  will,  after  directing  payment  of  the 
funeral  expenses,  and  debts  of  the  testator,  and  making,  in 
clauses  second  to  sixth,  both  inclusive,  certain  specific  lega- 
cies, contains  the  following : 

"  Seventh.  I  hereby  give  and  bequeath  unto  Alexander 
A.  McKay,  George  A.  McKay,  Cornelia  Thomas,  Isadore  G. 
Munger,  the  heirs  at  law  of  Lucy  Auffer,  deceased,  Arthur 
Mun^er,  Gussie  Munger  Evans,  Kate  Munger  Honn  (sister 
of  said  Arthur  Munger)  and  Charles  Munger,  son  of  Cheney 
Munger,  each  the  sum  of  twenty-five  thousand  ($25,000) 
dollars,  to  be  paid  to  them,  respectively,  by  my  executors, 
after  ]ny  decease. 

"  Eighth.  All  the  rest,  residue  and  remainder  of  ray 
property,  real,  personal  and  mixed,  of  every  kind  and 
nature  whatsoever,  and  wherever  situated,  of  which  I  shall 
die  seized  or  possessed,  or  in  or  to  which  I  shall  have  any 
right,  title  or  interest  at  the  time  of  my  decease,  I  hereby 
give,  devise  and  bequeath  unto  my  cousins,  Alexander  A. 
McKay  and  George  McKay,  to  have  and  to  hold  the  same 
as  their  absolute  and  individual  property,  in  fee  simple,  for- 
ever, share  and  share  alike." 

The  codicil,  omitting  the  formal  introductory  and  con- 
cluding parts,  is  as  follows: 

"  First.  I  herebv  will  and  direct  that  the  bequests  to 
Cornelia  Thomas,  Tsadore  G.  Munger,  the  heirs  at  law  of 
Lucy  Auger,  deceased,  Arthur  Munger,  Gussie  Munger 
Evans,  Kate  Munger  Honn  and  Charles  Munger,  made  in 
and  by  item  seven  of  said  original  will  be  increased  from 
twenty-five  thousand  dollars,  as  therein  provided,  to  the  sum 
of  fifty  thousand  dollars  each,  said  sum  of  fifty  thousand 
dollars  to  be  paid  to  each  of  the  persons  named  in  this 
item  one  of  this  codicil  in  lieu  of  said  sum  of  twenty^-tive 
thousand  dollars,  by  my  executors,  as  therein  provided. 

"  Second.  I  hereby  give  and  bequeath  unto  the  heirs  at 
law  of  Colby  Munger,  deceased,  the  sum  of  fifty  thousand 
dollars,  to  be  divided  between  and  paid  to  the  said  legal 
heirs  in  equal  portions,  share  and  share  alike,  by  my  execu- 
tors, named  in  the  said  original  will,  as  soon  after  my 
decease  as  practicable." 
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The  bill  alleges  that  Alexander  MoEay  and  George  A 
McKay  are  first  cousins  of  the  testator  in  his  mother's  line 
of  descent,  and  that  Cornelia  Thomas,  Isadore  Q.  Munger, 
Arthur  Munger,  Gussie  Munger  Evans,  Kate  Munger  Honn 
and  Charles  Munger  are  his  first  cousins  in  the  father's  line 
of  descent;  and  that  Colby  Munger,  deceased,  and  Lucy 
Auger,  deceased,  were  also  his  first  cousins  in  his  father's 
line  of  descent* 

The  bill  also  alleges  that  seven  other  persons  (naming 
them),  who  are  not  named  in  the  will,  are  first  cousins  of 
the  testator  in  his  father's  line  of  descent,  and  that  three 
other  persons  (naming  them),  who  are  not  named  in  the 
will,  are  his  first  cousins  in  his  mother's  line  of  descent. 
These  allegations  are  admitted  by  the  answer. 

The  appellants  claim  that  by  clause  seventh  of  the  will, 
and  clause  first  of  the  codicil,  they  are  entitled  to  $50,000 
each;  in  other  words,  that  as  "  heirs  at  law  of  Lucj''  Auger, 
deceased,"  they  take  each  $50,000,  or  $250,000  in  all;  that 
they  take^r  capita.  The  appellees  contend  the  contrary. 
The  court  held  against  the  claim  of  appellants  and  dis- 
missed the  bill  for  want  of  equity. 

In  Richards  v.  Miller,  62  111.  417,  the  devise  was: 

"1  give,  devise  and  bequeath  to  my  heirs  at  law  the 
remainder  of  my  estate." 

This  was  a  devise  to  heirs  sitnpUciiory  and  the  rule  gov- 
erning it  is  thus  announced : 

*'  The  gift  is  to  a  particular  class.  We  must  invoke  the 
aid  of  the  statute  to  determine  the  persons  who  constitute 
the  class.  When  invoked  to  ascertain  the  persons  to  take, 
we  must  follow  its  provisions  as  to  the  quantity  they  shall 
take." 

This  rule  is  thoroughly  established  in  this  State,  and  is 
well  supported  by  authority.  Kelley  et  al.  y.  Vigas,  112  111. 
242. 

It  was  held  in  the  Richards  case  that  the  husband  of  the 
testatrix  took  half,  and  that  the  descendants  of  brothers  and 
sisters  took  only  the  shares  which  their  parents,  if  living, 
would  have  received.     lb.  426. 
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Appellees'  counsel,  however,  relies  on  the  use  of  the 
words,  "each  the  sura  of  twenty-five  thousand'  dollars,"  in 
the  seventh  clause  of  the  will,  and  the  words,  '*  said  sum  of 
fifty  thousand  dollars  .to  be  paid  to  each  of  the  persons 
named  in  this  item,"  etc.,  in  the  codicil,  and  the  question  is, 
whether  these  words  control,  so  as  to  exclude  the  applica- 
tion of  the  rule  above  stated. 

In  Kelley  v.  Vigas,  112  111.  242,  the  words  of  the  will  in 
controversy  were:  "The  remainder  of  my  estate  to  be 
divided  equally  among  my  heirs  at  law."  The  testator  left 
one  daughter  and  four  grandchildren,  his  only  heirs  at  law. 
Held^  that  the  heirs  took  per  stirpes.    The  court  say : 

"It  is  understood  the  words  *  equal  amon^'  or  'equally,' 
or  'share  and  share  alike,'  when  used  in  a  will,  mean  a  divi- 
sion of  the  estate  per  capita,  but  this  meaning  of  these 
words  may  be  controlled  by  the  context,  and  is  often  done. 
That  is  the  case  here.  The  testator,  by  making  a  bequest 
of  money  to  his  own  daughter,  and  a  devise  of  land  to  his 
daughter-in-law,  evidently  intended  to  make  an  equal  divi- 
sion of  his  estate  between  his  daughter  and  the  family  of 
his  deceased  son,  and  it  is  not  unreasonable  to  believe  that 
was  all  that  he  meant  by  the  use  of  the  words 'equal 
among.' "     lb.  245-6. 

The  word  "  each,"  in  clause  seventh  of  the  will,  is  not 
necessarily  applicable  solely  to  each  of  the  individuals  com- 
prising the  class  designated  "  the  heirs  at  law  of  Lucy 
Auger."  It  may  be  reasonably  applied  to  the  designated 
class.  In  Ricks  v.  Williams,!  Dev.  Eq.  (N.  C.)  3,  the  testa- 
tor, after  making  sundry  specific  legacies,  directed  all  the 
residue  of  his  estate  to  be  sold  "  and  the  money  to  be  divided 
equally  between  my  son.  Pilgrim  L.  Williams,  and  my 
daughters,  Diana,  Gharity  and  Elizabeth,  and  the  lawful 
begotten  heirs  of  the  body  of  my  daughter  Priscilla." 
Priscilla  left  her  surviving  a  daughter  and  two  grandsons. 
Held,  that  the  property  should  be  divided  into  five  equal 
parts,  each  of  the  surviving  daughters  to  take  one  fifth,  the 
daughter  of  Priscilla  one-tenth,  the  remaining  one-tenth 
to  be  divided  equally  between  the  grandsons.  The  court 
say: 
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•'  I  think,  in  principle,  this  question  was  decided  at  the  last 
terra,  in  the  case  of  Whitfield's  Will,  (4  Hawks,  393),  for  if 
'heirs,'  when  applied  to  personal  property,  means  those  who 
are  called  by  law  to  succeed  to  the  dead  man — they  bring 
with  them  their  representative  and  collective  character; 
and  however  the  property  may  be  divided  among  them- 
selves as  individuals,  comprising  a  body,  they  are  an  unit, 
and  make  but  one  person,  the  representative  of  their  ances- 
tor or  propositi,  and  so,  whether  they  take  by  descent  or 
purchase,  it  is  designated  persfmoBy  not  persmiarum.  He 
could  not  have  used  a  more  appropriate  word  than  '  heirs 
of  my  daughter  Priscilla,'  to  call  them  in  as  a  stock  or 
share.'' 

In  Fisher  v.  Skillman,  18  K  J.  Eq.  229,  the  will,  after 
directing  a  sale  of  the  testator's  landed  property,  contains 
the  following: 

"  Then  it  is  my  will,  and  I  direct  that  the  proceeds  of 
these  sales,  together  with  all  and  singular  my  personal  and 
movable  property  (except  as  hereinbefore  specifically  be- 
queathed) be  equally  divided,  share  and  share  alike,  between 
my  children  and  their  legal  heirs,  that  is  to  say,  to  Jacob 
Skillman,  D.  Bishop  Skillman,  William  Skillman,  Ann 
Schink  and  Caroline  Halcomb,  each  a  share,  and  the  children 
and  heirs  of  Abraham  L.  Skillman,  and  of  Martha  Hal- 
comb,  and  of  Caroline  Maria  Fisher,  each  a  share." 

The  persons  whose  names  are  mentioned  were  all  children 
of  the  testator.  The  court  held,  referring  to  another  pro- 
vision in  the  will,  that  it  was  the  testator's  intention  to 
treat  his  children  equally,  and  that  the  children  of  the 
testator's  deceased  children  took,  collectively,  one-eighth. 

In. Clark  v.  Lynch,  46  Barb.  Sup.  Ct.  R  68,  81,  the  court 

say: 

"  When  the  word  *  heirs'  is  used  in  a  will,  and  there  are 
no  other  words  to  control  the  presumption,  the  legal  infer- 
ence is,  that  it  is  '  nomen  coUectivum; '  that  it  designates  the 
person  whom  the  law  appoints  to  succeed  to  the  inheritance 
m  cases  of  intestacy,  and  that  legatees  thus  desi^ated  take 
by  representation  and  not  in  their  own  right.  This  rule  is 
nowhere  better  or  more  clearly  expressed  than  by  Chief 
Justice  Shaw  in  Daggett  v.  Slack  (8  Mete.  453),  where  he 
says  that  'a  devise  to  heirs,  whether  to  one's  own  or  the 
heirs  of  a  third  person,  designates  not  only  the  persons  who 
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are  to  take,  but  the  manner  and  proportion  in  which  they 
are  to  take.  When  there  are  no  words  to  control  the  pre- 
sumption, the  law  presumes  the  intention  to  be  that  tney 
take,  as  heirs  would  take,  by  the  rules  of  descent.'  " 

The  intention  of  the  testator,  when  ascertained,  must 
govern,  and  this  is  to  be  determined  from  the  entire  will, 
all  of  its  provisions  taken  together.  Thomas  v.  Miller,  161 
111.  00,  eiG;  Boyd  v.  Strahan,  36  111.  355. 

All  the  persons  named  in  the  seventh  clause  of  the  will 
who  survived  the  testator,  are  his  first  cousins,  and  Lucy 
Auger,  deceased,  sustained  the  same  relation  to  him.  To 
each  of  the  surviving  first  cousins  named,  some  of  whom 
may  reasonably  be  presumed  to  be  married  and  the  parents 
of  children,  he  bequeaths  $25,000.  Was  it  his  intention 
that  each  of  the  five  children  of  his  first  cousin,  Lucy  Auger, 
deceased,  should  have  the  same  share  that  presumably  he 
would  have  bequeathed  to  her,  if  living  ?  Did  the  testator 
intend  to  make  such  discrimination  in  favor  of  the  children 
and  heirs  of  Lucy  Auger,  and  against  his  first  cousins  named 
in  the  will  ?  We  think  not,  and  this  view  is  strengthened 
by  the  second  clause  of  the  codicil.  Colby  Hunger,  de- 
ceased, was  a  first  cousin  of  the  testator,  like  the  others 
named  in  the  seventh  clause  of  the  will,  and  there  is  be- 
queathed to  his  heirs,  collectively,  or  as  a  class,  $50,000, 
the  sum  which,  presumably,  would  have  been  bequeathed 
to  their  father,  if  living.  Taking  the  provisions  of  the  will 
and  codicils  together,  we  think  it  was  the  intention  of  the 
testator  to  treat  his  first  cousins,  except  the  McKays,  to 
whom  he  devised  the  residue  of  his  estate  after  paying 
legacies,  equally.  Suppose  that  Lucy  Auger,  instead  of 
leaving  her  surviving  five  children  as  her  sole  heirs,  had 
left  twelve  or  more  grandchildren;  could  it  reasonably  be 
contended  that  each  of  herchildren  and  grandchildren  would 
take  equally  with  the  testator's  first  cousins  under  the  will  ? 
We  think  not.  But  counsel  for  appellants  relies  on  the 
words  in  the  first  clause  of  the  codicil,  viz.,  "fifty  thousand 
dollars  to  be  paid  to  each  of  the  persons  named  in  the  will." 
He  contends  that  the  word  "persons"  applies  singly  to  the 
individuals  comprising  the  class  designated  as  "  the  heirs  at 
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law  of  Lucy  Auger,  deceased/'  We  are  of  opinion,  as  was 
the  court  in  Ricics  v.  Williams,  supra^  that  the  heirs  com- 
prise a  body,  are  a  unit,  and,  in  legal  contemplation,  make 
but  one  person;  and  therefore  the  word  "person"  may 
reasonably  be  applied  to  them  in  their  collective  capacity, 
and  must  be  so  applied,  in  vie\^  of  other  provisions  in  the 
will  and  codicil  manifesting  the  intention  of  the  testator. 
As  illustrating  that  words  of  equality  do  not  necessarily 
exclude  the  application  of  the  rule  that  legatees  designated 
as  "  lawful  heirs  "  take  per  stirpes^  the  following  cases  are 
cited : 

In  Bassett  v.  Granger,  100  Mass.  348,  cited  with  approval 
in  Kelley  v.  Vigas,  svjpray  the  provision  of  the  will  in  con- 
troversy was: 

"  I  give  and  bequeath  all  my  personal  property  of  every 
name  and  nature,  after  pajnng  the  foregoing  legacies,  to 
the  heirs  of  my  late  husband  and  to  my  heirs,  equally.^- 

The  testatrix  left  her  surviving  a  sister  and  six  nieces, 
and  nineteen  nephews  of  her  deceased  husband.  Held,  that 
the  surviving  sister  took  one-half  and  the  nephews  and 
nieces,  collectively,  the  other  half,  to  be  distributed  among 
them  equally. 

In  Balcora  v.  Haynes,  14  Allen,  204,  the  devise  was : 

"  I  give  and  devise  to  my  brothers,  John  W.  Haynes, 
Amos  Haynes  and  Charles  Ilaynes,  and  my  sisters,  Susan 
Boy/1,  wife  of  Stephen  Boyd,  Ruth  Boyd,  wife  of  Warren 
Boyd,  and  the  heirs  of  £ydia  Walkup,  and  their  heirs, 
respectively,  all  the  rest  and  residue  of  my  real  and  personal 
estate,  to  be  divided  in  equal  shares  between  them." 

There  were  five  heirs  of  Lydia  Walkup,  each  of  whom 
claimed  one-tenth  of  the  residue,  which  would  be  the  por- 
tion falling  to  each,  if  they  took  per  capita,  but  the  court 
held  that  they  took  per  stirpes,  and  that  their  share  collect- 
ively was  only  one-sixth  of  the  residue.    The  court  say : 

"The  addition  of  the  words  'to  be  equally  divided  be- 
tween them '  might  indeed  have  the  effect  ot  giving  it  to 
them  per  capita^if  those  words  necessarily  applied  to  the 
heirs  inter  sese.  But  such  is  not  the  case;  for,  according 
to  the  construction  of  either  of  the  contending  parties,  the 
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residue  is  to  be  divided  in  equal  shares,  and  the  only  ques- 
tion is  among  whom  it  is  to  be  divided;  and  the  words  *to 
be  equally  divided  between  them'  may  be  satisfied  by  beinjy 
applied  to  the  division  between  the  classes,  and  not  to  that 
between  the  individuals." 

In  Vincent  v.  Newhouse,  83  N.  T.  505,  the  testator  de- 
vised to  his  wife  for  her  life  169  acres  of  land,  and  willed 
as  follows : 

"  I  do  order  and  direct,  that  at  the  death  of  my  said  wife 
the  said  one  hundred  and  sixty-nine  acres  of  land  be  sold 
by  my  executor,and  the  proceeds  be  equally  divided  between 
my  daughters  Sylvia,  Harriet  and  Janetta,  and  the  children 
and  heirs  of  my  sons  Benjamin  and  Sumner,  and  of  my 
daughter  Cynthia,  share  and  share  alike;  and  if  either  of  the 
heirs  above  mentioned  and  intended  shall  die  after  the  date 
of  this  will,  and  before  the  said  sums  are  paid,  then  the 
shares  of  the  one  so  dying,  without  issue,  shall  be  equally 
divided  among  the  other  heirs,  above  named." 

It  was  claimed  by  the  children  of  Benjamin  that  they 
%ooV per  capita^  but  the  court  held  otherwise,  saying: 

"The  beneficiaries  are  in  the  testator's  mind,  not  as 
individuals,  but  as  a  body  or  class,  together  representing 
or  standing  for  his  own  child;  and  so  together  taking  of  his 
bounty  a  share  equal  to  that  given  to  his  own  child. ' 

In  Lyon  v.  Acker,  33  Conn.  222,  the  devise  ran  thus : 

"  I  give  to  my  three  daughters,  Mary,  Susan  and  Jose- 
phine, and  the  children  of  my  son  Samuel,  my  homestead, 
to  them  and  their  assigns  forever,  shure  and  share  alikef 

There  were  four  sons  of  Samuel,  deceased,  and  each  of 
them  claimed  one-seventh  of  the  homestead — that  they  took 
per  capita.  The  court  held  that  the  children  Of  Samuel 
were  mentioned  in  the  will  as  a  class,  and  that  the3'  took 
per  stirpes^  saying : 

"That  the  testatrix  intended  to  discriminate  against  her 
daughters  and  in  favor  of  her  son's  children,  will  certainly 
not  be  presumed;  and,  when  we  look  at  the  language  of 
the  will  or  the  circumstances  of  the  case,  we  fail  to  discover 
anything  to  indicate  the  existence  of  any  such  intention. 
Had  she  made  her  son  the  devisee,  it  would  require  clear 
and  unmistakable  language  to  give  him  four-sevenths  of 
the  property.    Has  she  done  any  more,  or  did  she  intend 
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to  do  any  more  than  to  give  the  father's  share  to  the  chil- 
dren ?     We  think  not." 

In  Raymond  v.  Hillhonse,  45  Conn.  467,  the  devise  was : 

"All  the  residue  of  my  estate,  real  and  personal,  I  give 
and  devise  to  the  following  named  person^  to  he  divided 
equally  ainong  them :     My  sisters    Rachel  anc^  Sarah,  the 

frandchildren  of  ray  brother  William,  and   the  grandchil- 
ren  of  my  deceased  sisters,  Delia  and  Mary,"  etc. 

Held,  that  the  grandchildren  took  per  stirpes.  In  the 
opinion  the  court  say : 

"  The  phrase,  '  the  following  named  persons,'  it  is  true, 
raises  an  expectation  that  the  specitic  names  of  the  bene- 
ficiaries are  about  to  be  given,  but  in  this  case  the  testator, 
along  with  the  names  of  his  two  living  sisters,  gives  the 
names  of  his  two  deceased  sisters,  and  of  his  deceased 
brother,  whose  grandchildren  are  to  receive  the  legacy. 
Now,  did  the  testator  mention  the  names  of  the  deceased 
persons  only  by  way  of  designating  the  individual  grand- 
children who  were  to  take,  or  were  the  names  thus  given 
as  the  proper  heads  of  the  classes  who  were  thus  to  take? 
The  latter  construction  is  at  least  as  natural  and  reasonable 
as  the  former."  *  *  *  "Neither  do  the  words 'to  be 
divided  equally  among  them'  necessarily  import  a  division 
of  the  property  among  individuals,  for  they  apply  just  as 
readily  and  appropriately  to  a  division  among  classes." 

Taking  the  seventh  clause  of  the  will  alone,  we  think  it 
clear  that  under  that  clause  the  children  of  Lucy  Auger 
deceased,  would  take  per  stirpes^  and  we  think  it  apparent 
that,  at  the  time  of  making  the  codicil,  the  testator  had 
changed  his  intention  in  only  three  particulars,  viz.:  by  the 
original  will  he  had  not  only  included  the  McKays  in  the 
legatees  mentioned  in  the  seventh  clause,  but  had,  by  the 
eighth  clause,  devised  to  them  the  residue  of  his  property. 
By  the  codicil  he  omits  them,  as  legatees,  from  the  seventh 
clause  of  the  will.  Also,  by  the  codicil,  the  legatees  men- 
tioned in  the  seventh  clause  of  the  will  are  each  increased  to 
$50,000,  and  a  legacy  of  $50,OuO  is  bequeathed  to  the  heirs 
at  law,  collectively,  of  Colby  Munger,  deceased. 

We  are  of  opinion  that  under  the  seventh  clause  of  the  will 
and  the  codicil,  taken  together,  the  heirs  at  law  of  Lucy  Auger, 
deceased,  take,  collectively,  the  sum  of  $50,000,  to  be  dis- 
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tributed  among  them  as  provided  by  the  statute  in  cases  of 
intestacy. 

Counsel  for  appellants  cites  McCartney  v.  Osburn,  118  111. 
403,  in  which  the  court  held  that  the  words  "the  heirs  of 
the  said  Henrietta"  meant  the  children  of  Henrietta.  The 
court  so  held,  because  the  testator  had,  in  his  will,  used  the 
words  child  and  heir,  children  and  heirs,  interchangeably 
and  synonymously.  The  question  seems  to  have  been  of 
little  or  no  importance  in  the  case.    The  court  say : 

"  We  can  readily  conceive  of  a  state  of  facts  that  might  well 
have  happened  under  the  will,  in  which  this  difference  of 
construction  would  have  become  important,  yet,  under  the 
circumstances  as  they  have  actually  transpired,  it  can  be  of 
little  importance  if  we  assume,  as "^ both  parties  seem  to  do, 
that  the  time  has  already  arrived  when  the  objects  of  the 
testator's  bounty  are  to  be  determined;  for  whether  the  one 
or  the  other  construction  prevails,  the  same  parties  in  either 
case  will  take."     lb.  413-14. 

The  distinction  between  a  devise  to  A  and  the  lawful 
heirs  of  B,  and  a  devise  to  A  and  the  children  of  B,  is  too 
well  settled  to  require  the  citation  of  authorities.  There  is 
nothing  in  the  will  under  consideration  indicating  that  the 
testator  used  the  words  "  heirs  at  law"  otherwise  than  in 
their  legal  meaning. 

Appellants'  counsel  objects  that  the  cross-examination 
by  appellees'  solicitor  of  Allison  W.  Auger,  witness  for 
appellants,  was  improper.  We  find  no  objection  to  such 
cross-examination  in  the  abstract.  Robert  L.  Tatham, 
called  as  a  witness  by  appellees,  testified  that  he  was  the 
testator's  attorney  and  drafted  the  will  and  codicil,  in  pur- 
suance of  the  testator's  instructions.  He  was  then  exam- 
ined, and  answered  as  follows: 

Q.  "Was  anything  said  by  Mr.  Munger  as  to  whv  he 
gave  as  legatees  the  designation  of  *  heirs  at  law  of  Lucy 
Auger,  deceased,'  instead  of  giving  the  names?"  A.  "There 
was." 

"What  did  he  say?"  A.  "He  said  that  he  did  not  know 
the  names  of  the  Auger  children,  nor  did  he  know  how 
many  there  were  of  them.  If  I  may  go  a  little  further  I 
will  explain.  He  said  Mrs.  Auger  had  (fied,  leaving  a  num- 
ber of  children,  and  he  wanted  to  provide  for  them," 
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Q.  "Was  that  all  that  he  said  in  that  connection?"  A. 
"Well,  that  is  the  substance,  except  that  it  was  talked  over 
a  little  more  in  detail,  and  he  stated,  too,  why  he  did  not 
know  their  names,  or  how  many  there  were^  because  their 
family  had  not  been  on  intimate  terms  with  them,  and  he 
had  not  seen  them  and  knew  very  little  of  them." 

Q.  "What  date  was  this  conversation  with  reference  to 
the  drawing  of  the  will  ? "  A.  "Immediately  preceding  the 
will.  JBy  that  I  mean  perhaps  within  a  day  or  two  before 
the  execution  of  it,  while  the  will  was  being  prepared." 

The  Court:  "It  was  a  part  of  the  instructions  on  which 
he  drew  it?"    A.     "Yes,  sir." 

This  evidence  was  admitted  over  the  objection  and  excep- 
tion of  appellants'  counsel.  There  is  no  latent  ambiguity 
in  the  will.  We  are  of  opinion  that  the  evidence  was  im- 
projierly  admitted.  2  Jones  on  Evidence,  Sec.  491;  Can- 
field  V.  Bostwick,  21  C<mn.  550,  556;  Tucker  v.  Seaman's 
Aid  Society,  7  Metz.  188;  Thomas  v.  Miller,  161  111.  60,  66. 

We  are  unable  to  perceive,  however,  that  the  evidence 
could  have  been  in  the  least  prejudicial  to  appellants,  whose 
counsel  says  in  his  argument,  "The  testimony  of  the  witness 
Tatham,  if  admissible,  would  establish  beyond  question  the 
claim  of  appellants." 

"The  cause  was  heard  before  the  chancellor,  and  it  is 
presumed  he  considered  only  competent  evidence  in  render- 
ing the  decree."     Dunn  v.  Berkshire,  175  111.  243,  250. 

When  appellants  rested  their  case,  the  court  granted 
them  leave  to  offer  testimony  on  the  question  of  solicitor's 
^fees,  and  the  hearing  was  suspended  till  January  13,  1900. 
At  the  latter  date  appellants'  solicitor  ofifered  to  prove  the 
reasonable  and  customary  value  of  his  services  in  the  cause, 
for  the  purpose  of  having  the  same  taxed  as  costs,  and  for 
an  order  on  the  executors  to  pay  the  same  from  the  residu- 
ary funds  of  the  estate,  which  offer  the  court  refused. 
Appellants'  solicitor  then  moved  to  have  the  costs  already 
accrued  taxed  against  the  estate,  and  for  an  order  on  the 
executors  to  pay  the  same  from  said  residuary  fund,  which 
motion  the  court  overruled. 

In  Missionary  Society  v.  Mead,  131  111.  338,  376,  the  court 
say: 
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"  As  a  general  rule,  if  the  testator  has  expressed  his  in- 
tention so  ambiguousl}^  as  to  create  a  difficulty  which  makes 
it  necessary  to  come  into  the  court  of  chancery  to  give  a 
construction  to  the  will,  or  to  remove  the  difficulty,  the 
costs  of  the  litigation  must  be  borne  by  the  estate,  and  the 
general  residue  is  the  primary  fund  for  the  payment  of 
such  costs." 

See,  also,  Ingraham  v.  Ingraham,  169  III.  432,471,  where 
the  same  rule  is  announced,  and  Lombard  v.  Witbeck,  173 
111.396,  412. 

In  Ingraham  v.  Ingraham,  supra^  the  party  filing  the 
bill  was  defeated  in  the  Circuit  Court  and,  on  appeal  by 
him,  the  decree  of  the  lower  court  was  substantially 
affirmed.  We  are  of  opinion  that  there  is  sufficient  ambi- 
guity and  uncertainty  in  the  language  of  the  will  under 
consideration  to  justify  an  application  to  a  court  of  equity 
for  its  construction,  and  therefore,  that  the  court,  before 
dismissing  the  bill,  should  have  admitted  the  offered  evi- 
dence, and  upon  proper  proof  made,  should  have  allowed  to 
appellants  a  reasonable  solicitor's  fee,  and  that  the  same, 
when  allowed,  should  be  taxed  against  the  estate,  together 
with  other  costs  of  the  cause,  and  paid  by  the  executors 
from  the  general  residue  of  the  estate.  The  decree,  in  so 
far  as  it  orders  the  bill  of  appellants  dismissed  for  want  of 
equity,  will  be  affirmed,  but  in  so  far  as  it  decrees  a  recovery 
by  the  appellees  of  their  costs  from  appellants,  it  will  be 
reversed  and  the  cause  will  be  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion.  Appellants' 
costs  of  this  court  will  be  taxed  against  the  estate  which 
was  of  Albert  A.  Munger,  deceased,  to  be  paid  by  his  execu- 
tors from  the  general  residuary  fund  of  said  estate,  in  due 
course  of  administration. 

Affirmed  in  part  and  reversed  in  part. 
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Emma  A.  Groff  t.  The  Mutual  Life  Ins.  Co.,  William  M. 
Albin^  Edwin  P.  Miller  and  Broolis  K.  Weber^  Adm.^ 
etc. 

1.  Life  Insurance— E^ecf  of  an  Assignment  of  a  Policy  When 
Prohibited  by  Law.— The  fact  that  an  assignment  of  a  policy  of  life  in- 
surance to  a  person  having  no  insurable  interest  in  the  life  of  the  insured 
is  prohibited  by  the  laws  of  a  State,  is  applicable  to  a  defense  by  the 
insurer  against  such  assignment  but  is  of  no  avail  when  urged  by  the 
assignor. 

2.  Handwriting — Comparison  of  Signatures.— The  rule  in  this 
State  permits  a  comparison  of  a  signature  in  dispute  with  signatures 
admittedly  genuine  which  are  in  evidence  relative  to  some  issue  in  the 
case. 

3.  Chancery  Fracticr— Presumptions  in  Favor  of  Decrees.— In 
proceedings  in  chancery  where  evidence  is  improperly  admitted,  such 
evidence  will  not  operate  to  invalidate  the  decree.  If  the  decree  is 
sufficiently  supported  by  other  evidence  in  the  case,  it  will  be  presumed 
that  the  court  considered  only  the  competent  evidence  in  rendering  its 
decision. 

4.  WnsESSBS— Competency  of  a  Widotc  in  a  Controversy  with  the 
Administrator  of  Her  Deceased  Htuband  from  Whom  She  Had  Been 
Divorced,  Concerning  the  Assignment  of  a  Policy  of  Life  Insurance. — In 
a  controversy  between  a  widow  and  the  administrator  of  her  deceased 
husband,  from  whom  she  had  been  divorced,  concerning  the  validity 
of  an  assignment  of  a  policy  of  life  insurance,  such  widow  is  incompe- 
tent, under  the  statute,  as  a  witness  to  deny  the  assignment. 

5.  '  Costs— J/i  Chancery,  Discretionary.-— The  awarding  of  costs  in 
chancery  proceedings  is  discretionary  with  the  chancellor,  but  such  dis- 
cretion must  be  a  sound  legal  discretion  and  must  not  be  so  exercised  as 
to  do  manifest  injustice,  and  is  subject  to  review  for  abuse. 

Bill  of  Interpleader.— Appeal  from  the  Circuit  Court  of  Cook 
County.  Heard  in  this  court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  November  22,  1900. 

Statement. — This  action  was  begun  by  a  bill  of  inter- 
pleader, filed  by  the  Mutual  Life  Insurance  Company  of 
Netv  York,  against  appellant  and  appellees,  Albin,  Miller 
and  Weber,  administrators.  The  object  of  the  bill  was  to 
obtain  a  determination  by  the  court  as  to  which  of  the 
parties  thus  impleaded  was  entitled  to  the  proceeds  of  a 
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life  insurance  policy  issued  by  the  Mutual  Life  Insurance 
Company  upon  the  life  of  one  Lyman  W.  Densmore,  who 
had  died  intestate  on  July  20,  189S.  All  the  defendants 
answered  and  set  up  claim  to  the  fund.  Appellant,  who  is 
a  divorced  wife  of  Lyman  W.  Densmore,  claimed  the  fund 
by  virtue  of  an  assignment  of  the  policy  to  her  by  Dens- 
more, dated  March  23,  1880. 

Albin  claimed  the  fund  by  virtue  of  an  assignment  to  him 
by  Densmore,  dated  September  11,  1877. 

Miller  claimed  the  fund  by  virtue  of  an  assignment  to  him 
by  Densmore,  dated  March  12, 1895. 

Webej,  as  administrator  of  Densmore,  claimed  the  fund 
upon  the  ground  that  none  of  the  assignments  were  valid. 
The  policy  was  by  its  terms  payable  to  the  insured,  his 
executors,  administrators  or  assigns. 

The  master  in  chancery,  to  whom  the  cause  was  referred, 
found  from  evidence  taken  before  him,  that  appellant  hati 
no  right  to  the  fund  by  reason  of  the  fact  that,  after  the 
assignment  to  her,  she  had  assigned  the  policy  to  one  Levi 
G.  Jones,  and  that  Jones  had,  in  turn,  assigned  it  back  to  the 
insured,  Densmore.  The  master  also  found  that  Albin  and 
Miller  had  certain  claims  upon  part  of  the  fund,  and  that 
the  administrator  is  entitled  to  the  balance  after  payment 
of  such  claims. 

The  chancellor  entered  a  decree  based  upon  and  in  con- 
formity with  the  recommendation  of  the  master. 

This  appeal  is  prosecuted  by  Emma  Densmore  Groff  only, 
the  other  parties  to  the  decree  being  satisfied  with  the 
decree. 

Haynes  &  Coon,  attorneys  for  appellant. 

Winston  &  Meagher  and  Edward  Lyman  Short,  attor- 
neys for  the  Mutual  Life  Ins.  Co.,  appellee;  Silas  H. 
Strawn,  of  counsel. 

Angus  Koy  Shannon,  attorney  for  Brooks  K.  Weber, 
Adm.,  appellee;  Albert  B.  Force,  of  counsel. 
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Paddock,  Wright  &  Billings,  attornej^s  for  W.  M.  Albin, 
appellee. 

FollettW.  Bull,  attorney  for  Edwin  P.  Miller,  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  only  question  to  be  determined  by  the  court  is  as  to 
the  right  of  appellant  to  any  part  of  the  fund.  So  far  as 
the  respective  rights  of  appellees  are  concerned  there  is 
no  dispute,  except  by  appellant.  Therefore,  if  the  decree 
is  right  in  adjudging  that  appellant  has  no  valid  claim 
upon  the  fund,  the  contention  of  appellant  as  to  the  rela- 
tive rights  of  appellees  among  themselves  is  of  no  impor- 
tance. The  master  and  the  chancellor  find  that  by  reason 
of  the  assignment  of  the  policy  to  Jones,  appellant  surren- 
dered all  right  which  she  had  acquired  in  the  policy.  We 
have  only  to  determine  if  this  finding,  which  is  the  basis  of 
the  decree,  is  supported  by  the  evidence.  It  is  established, 
and  the  master  finds  that  in  1880  Densmore,  the  insured, 
assigned  the  policy  in  question  to  appellant,  who  was  then 
his  wife.  The  controversy  is  as  to  the  assignment  which 
the  master  and  the  chancellor  find  was  made  by  appellant 
to  Jones  in  1882.  Appellant,  by  her  answer  to  the  bill  of 
interpleader,  denied  that  she  had  ever  made  such  assign- 
ment. Levi  6.  Jones  testified  that  appellant  assigned  the 
policy  to  him  and  that  he  in  turn  assigned  it  to  Densmore, 
the  insured.  Shaw,  an  expert,  testified  that  in  his  opinion 
the  signature  to  the  written  assignment  to  Jones  was  made 
bv  the  same  person  who  made  the  signature  to  a  letter, 
admitted  in  evidence,  and  which  was  signed  by  appellant. 
On  tlie  other  hand,  Mrs.  Kenley,  a  sister  of  appellant,  testi- 
fied that  the  signature  to  the  assignment  was  not  the  hand- 
writing of  appellant. 

Considering  the  conflicting  evidence,  we  are  not  prepared 
to  hold  that  the  finding  of  the  master  and  chancellor  is  con- 
trary to  the  manifest  weight  of  the  evidence. 

Counsel  for  appellant  contend  .that  the  assignment  to 
Jones,  having  been  made  in  Kansas,  is  invalid  and  inopera- 

VoL.  XCIl  14 
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tive,  because  under  the  law  of  that  State  assignment  of  a 
policy  of  life  insurance  can  not  be  made  to  one  having  no 
insurable  interest  in  the  life  insured,  and  in  support  of  this 
contention  they  cite  Life  Ins.  Co.  v.  McCrum,  36  Kan.  146. 
The  decision  in  Ins.  Co.  v.  Sturges,  18  Kan.  93,  is  to  like 
effect.  But  the  contention,  if  sound  as  applied  to  a  defense 
by  the  company  against  such  an  assignment  of  a  policy,  is 
of  no  avail  when  urged  by  the  assignor.  Life  Ins.  Co.  v. 
McCrum,  supra^  wherein  the  court  said:  "  The  whole  trans- 
action *  *  *  contravenes  public  policy,  and  the  law 
leaves  the  parties  as  it  found  them."  Here  the  parties  are 
found  with  the  policy  re-assigned  to  the  intestate. 

The  insurance  company  here  does  not  seek  to  avail  of 
such  defense,  but  has  paid  the  money  into  court  to  be 
awarded  to  appellant  or  appellees,  as  the  court  might 
adjudge. 

Nor  can  the  assignment  to  Jones  be  treated  as  made  with- 
out any  consideration,  as  contended  by  counsel,  for  it  pur- 
ports by  its  terms  to  have  been  made  for  a  consideration, 
and  there  is  no  evidence  to  the  contrary. 

Questions  as  to  error  in  the  apportioning  of  the  fund 
between  the  appellees  are  unimportant.  Appellees  do  not 
complain.  If  appellant  is  without  interest  in  the  fund  she 
can  not  complain. 

We  have,  therefore,  only  to  consider  if  there  is  any  error 
in  procedure  which  makes  the  conclusion  of  master  and 
chancellor  invalid. 

It  is  complained  that  it  was  error  to  permit  the  expert 
Avitness,  Shaw,  to  make  comparison  of  the  signature  in  ques- 
tion with  the  signature  to  a  letter  admitted  in  evidence. 
The  letter  being  competent  evidence  in  the  cause,  the  rule 
in  this  State  permits  a  comparison  of  the  signature  in  dis- 
pute with  signatures  admittedly  genuine  which  are  in  evi- 
dence relative  to  some  issue  in  the  case.  Brobston  v. 
Cahill,  64  111.  356;  Rogers  v.  Tyley,  144  111.  652;  Himrod  v. 
Gilman,  147  111.  293. 

And  if  it  were  true,  as  contended  by  counsel  for  appel- 
lant, that  the  handwriting  admitted  in  evidence  was  not 
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relevant  and  was  improperly  admitted,  and  hence  a  com- 
parison with  it  was  improper,  still  it  would  not  operate  to 
invalidate  this  decree,  if  it  can  be  said  that  the  decree  is 
sufficiently  supported  by  the  other  evidence  in  the  case. 
It  will  be  presumed  that  the  court  considered  only  the  com- 
petent evidence  in  rendering  its  decision.  Swift  v.  Castle, 
23  111.  209;  Tunison  v.  Chamblin,  88  III.  378;  Treleaven  v. 
Dixon,  119  III.  548;  Burt  v.  Burt,  40  III.  App.  536. 

The  testimony  of  Jones  is  direct  and  positive,  and  against 
it  we  have  only  the  opinion  of.  Mrs.  Kenley;  Jones  appears 
as  a  disinterested  witness,  and  if  the  decree  rested  upon  his 
deposition  alone,  we  could  not  say  that  it  was  manifestly 
against  the  weight  of  the  evidence. 

It  is  contended  that  the  court  erred  in  excluding  the  pro- 
posed testimony  of  appellant  as  to  the  execution  of  the 
tissignmeut  to  Jones.  She  was  prosecuting  a  suit  to  which 
the  administrator  of  Densmore  was  a  party.  The  contest 
was  between  the  administrator,  as  such,  and  appellant.  If 
the  issue  raised  by  the  alleg-ed  assignment  to  Jones  was 
decided  against  appellant,  the  administrator  was  entitled  to 
the  fund,  subject  to  such  claims  of  the  other  appellees  as 
might  prevail,  and  a  decree  to  that  eflfect  resulted.  On  the 
other  hand,  if  appellant  had  prevailed,  the  administrator,  as 
such,  was  defeated  in  his  claim  on  behalf  of  the  intestate's 
estate.  Under  the  provision  of  section  2,  chapter  51,  R.  S., 
appellant  was  incompetent  as  a  witness  to  deny  the  assign- 
ment. The  decision  in  Eich  v.  Sievers,  73  III.  194,  is  not  in 
point.  In  that  case  the  administrator  was  improperly  a 
party  to  the  suit.  In  this  case  the  claim  of  appellant  was 
in  direct  conflict  with  the  interests  of  the  estate,  and  the 
interests  of  all  other  appellees  were  based  upon  the  interest 
of  the  estate. 

There  was  no  error  in  excluding  the  proposed  testimony 
as  to  a  conversation  between  appellant,  one  Salomon,  and 
appellee  Miller.  The  statement  sought  to  be  proved  was 
hearsay. 

The  evidence  as  to  proceedings  in  a  New  Hampshire 
court,  if  improperly  admitted,  must  be  presumed  to  have 
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been  disregarded  by  the  chancellor  upon  the  authorities 
above  noted. 

The  assignment  of  error  that  the  caart  erred  in  refusing 
to  allow  appellant  to  withdraw  her  answer  and  file  a 
demurrer  to  the  bill  of  interpleader,  can  not  avail  appellant. 
The  ruling  of  the  court  can  not  be  held  to  be  error,  and  the 
whole  matter  is  disposed  of  by  the  fact  that  her  solicitors 
afterward  stipulated  that  all  the  respective  answers  of 
appellees  to  the  bill  of  interpleader  should  stand  as  plead- 
ings in  the  issues  between  appellees. 

Finally,  it  is  contended  that  the  court  erred  in  awarding 
all  the  costs  against  appellant.  The  discretion  exercised  by 
the  chancellor  in  awarding  costs  must  be  a  sound  legal  dis- 
cretion, must  not  be  so  exercised  as  to  manifest  injustice, 
and  is  subject  to  review  for  abuse.  Hollingsworth  v.  Koon, 
117  111.  511;  North  v.  Roodhouse,  52  111.  App.  17. 

Upon  such  review  wfe  are  not  prepared  to  hold  that  there 
has  been  here  any  abuse  of  discretion.  The  whole  contest 
turned  upon  the  claim  of  appellant  to  the  fund.  If  she  pre- 
vailed, no  one  of  the  appellees  *had  any  interest.  It  was 
only  in  case  that  she  was  defeated  that  the  respective  inter- 
ests of  the  appellees  became  of  importance. 

Counsel  for  appellant  charge  that  certain  of  the  appel- 
lees were  acting  in  concert  in  the  trial.  The  appellees  are 
now  all  agreed  in  asking  for  the  affirmance  of  the 
decree.  That  appellant,  who  represented  one  side  of  the 
contest  and  was  defeated  therein,  should  pay  the  costs  of 
such  contest,  can  not  be  said  to  be  manifestly  unjust  The 
decree  is  affirmed. 


Henry  Nieterink  v.  Frank  Jasinski. 

1,  Cross-examination— In  Actions  for  Personal  Injuries.— In  an 
action  for  personal  injuries  occasioned  by  the  falling  of  a  **  hoisting 
machine,"  upon  which  the  plaintiff  was  employed,  it  is  competent  cross- 
examination  of  the  plaintiff's  witnesses  who  were  present  and  testified 
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conceminK  the  accident,  to  show  what  the  plaintiff  had  been  accus- 
tomed to  do  with  and  about  the  macliine  by  which  he  was  injured. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  jGook  County;  the  Hon.  Jo^ias  Hutchinson,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Reversed  and  remanded.  Opinion  filed  November  8,  1900.  Rehearing 
denied. 

C.  A.  FrTOH,  F.  "W.  Dura  and  M,  E.  Habris,  attorneys 
for  appellant. 

Brandt  &  Hoffmann,  attorneys  for  appellee. 

Mr.  JusTfcB  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  for  personal  injuries.  It  is 
claimed  that  appellant,  as  contractor,  was  engaged  in  erect- 
ing a  three^story  building,  and  that  appellee,  a  laborer  in 
his  employ  upon  said  building,  was  injured  through  negli- 
gence for  which  appellant  is  responsible.  The  injury  com- 
plained of  was  caused  by  the  fall  of  a  "  hoisting  machine," 
from  the  roof  of  the  building.  The  machine  was  being 
taken  down,  and  it  is  alleged  that  appellant's  foreman,  after 
having  caused  the  bolts  or  fastenings  which  held  the  ma- 
chine in  place  to  be  removed,  ordered  appellee  to  get  up  on 
top  of  it  and  take  oflf  the  wheels  there  located.  These 
wheels,  over  which  the  hoisting  wires  ran,  are  said  to  have 
been  about  sixteen  inches  in  diameter  and  to  have  weighed 
about  twenty  pounds.  While  appellee  was  in  the  act  of 
handing  the  wheels  down^  the  machine  fell  through  the 
shaft,  and  appellee  fell  with  it  to  the  next  floor  below. 

The  action  was  originally  brought  for  the  use  of  Geo. 
Boeder,  and  the  declaration,  as  it  stood  during  the  trial, 
alleged  that  it  was  by  reason  of  careless  and  negligent 
misconduct  of  Henry  Nieterink,  Vincent  Urban  and  John 
F.  Prath,  copartners  as  Henry  Nieterink  &  Co.,  that  appel- 
lee received  the  injuries  complained  of.  The  case  was  tried 
upon  that  theory,  and  it  was  not  until  the  trial  was  con- 
cluded so  far  as  the  admission  of  evidence  was  concerned, 
that  appellee's  counsel  asked  leave  to  amend  his  declaration 
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by  discontinuing  as  to  the  defendants  Urban  and  Prath. 
The  jury  returned  a  verdict  against  appellant,  Nieterink, 
alone. 

Appellee  produced  as  witnesses  two  men  who  testified 
that  they  were  working  on  the  building  at  the  time  of  the 
accident.  Their  testimony  is  to  the  effect  that  the  accident 
occurred  while  the  hoisting  machine  was  being  taken  down. 
This  machine,  somewhat  resembling  a  carpenter's  "  horse," 
had  four  legs  which  rested  upon  two  planks,  laid  across  the 
shaft  through  which  the  hoisting  was  done.  These  wit- 
nesses testify  that  the  machine  was  fastened  in  place  upon 
.  the  planks  by  screws  in  each  of  the  four  legs;  that  just 
before  the  accident  Urban,  one  of  the  alleged  copartners, 
removed  one  of  these  screws  and  ordered  another  workman  to 
unscrew  others;  that  this  left  the  machine  standing  on  the 
planks,  but  without  anything  to  hold  it  in  place;  that 
appellee  was  making  a  scaffold  from  twenty  to  thirty-five 
feet  away,  and  was  called  by  Urban  to  "  come  over  here 
quick;  get  on  the  machine  and  take  off  those  wheels;"  that 
appellee  did  so,  took  off  one  wheel  and  handed  it  to  Urban 
and  took  off  the  other  and  handed  it  to  another  workman; 
that  at  that  moment  the  machine  fell  and  appellee  with  it; 
that  the  machine  was  seven  or  eight  feet  high,  and  that  it 
fell  because  Urban  had  caused  it  to  be  loosened  and  there 
was  nothing  to  hold  it.  Appellee  himself  states  that  he 
did  not  know  the  fastenings  which  held  the  machine  in 
place  had  been  removed. 

It  thus  appears  that  the  alleged  negligence  by  reason  of 
which  appellee  claims  to  be  entitled  to  recover  is  imputed 
to  Urban,  at  first  charged  as  copartner,  but  now  claimed  to 
have  been  foreman  for  appellant. 

At  the  conclusion  of  the  appellee's  evidence,  a  motion  was 
made  on  behalf  of  the  appellant  to  exclude  the  evidence 
from  the  jury  on  the  ground  that  it  did  not  prove  partner- 
ship and  failed  to  show  that  Nieterink  had  directly  or 
indirectly  contributed  to  the  injury.  This  motion  was  over- 
ruled, apparently  on  the  ground  that  there  was  some  evi- 
dence tending  to  show  a  partnership  with  Urban,  who,  it 
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was  conceded  by  appellee's  counsel,  "  did  all  the  ordering 
and  bossing  about  there;  it  was  he  did  it  all;  there  is  no 
dispute  about  that."  The  motion  to  exclude  as  to  Nieterink 
was  renewed  at  the  close  of  the  evidence  and  denied  on  the 
ground,  as  stated  by  the  court,  that  there  was  evidence  tend- 
ing to  show  that  Urban  was  a  foreman  for  Nieterink  and 
the  latter  was  responsible  for  the  act  of  his  foreman;  and 
thereupon  appellee's  counsel  dismissed  as  to  the  other 
alleged  copartners  and  was  given  leave  to  amend  his  decla- 
ration so  as  to  charge  Nieterink  alone. 

If  N  ieterink  is  to  be  held  liable  for  the  acts  of  a  foreman, 
it  was  certainly  proper  to  allow  him  to  introduce  evidence 
to  contradict  the  testimony  of  appellee's  witnesses  as  to 
what  this  foreman  said  and  did  with  reference  to  the  very 
matter  upon  which  the  charge  of  liability  is  based,  namely, 
that  Urban  ordered  appellee  to  get  upon  the  machine,  and 
that  in  obeying  this  order  appellee  was  injured.  Yet,  upon 
examination  of  one  of  the  defendant's  witnesses,  the  follow- 
ing occurred : 

"  Q.  Did  Vincent  Urban  or  any  other  person  order  the 
plaintiff  in  this  case  to  get  on  that  machine  ? 

(Objected  to;  objection  sustained;  to  which  said  ruling  of 
the  court  the  defendants,  by  their  counsel,  then  and  there 
duly  excepted.) 

Q.  Was  the  plaintiff  directed  by  any  other  person  to 
get  on  the  machine  ? 

(Objected  to;  objection  sustained;  to  which  said  ruling  of 
the  court  the  defendants,  by  their  counsel,  then  and  there 
duly  excepted.) 

Q.  If  anybody  directed  this  plaintiff  to  get  on  the  ma- 
chine, who? 

(Objection  by  plaintiff;  objection  sustained  and  exception 
by  defendants.)" 

This  evidence  was  clearly  competent  and  a  legitimate 
defense,  whether  on  the  alleged  ground  of  copartnership  or 
on  the  theory  that  Nieterink  was  liable  for  the  conduct  of 
a  foreman  in  his  employ. 

Another  witness  called  on  behalf  of  appellee  was  asked 
on  cross  examination  if  he  knew  what  was  the  nature  of  the 
plaintiff's  employment  on  that  building.     An  objection  to 
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this  question  was  sustained,  as  was  also  an  objection  to  the 
question,  "How  many  times  did  you  see  Jasinski  hoist 
stuff  upstairs  on  this  machine  or  maitipulating  or  workino; 
the  machine?" 

We  regard  these  questions  as  competent,  and  proper 
cross-examination. 

It  was  claimed  by  appellee  that  he  was  unacquainted 
with  the  machine  and  that  the  defendant  failed  to  warn 
him  of  the  danger  of  working  about  and  with  it.  It  was, 
we  think,  competent  cross-examination  to  show  by  appellee's 
own  witness,  who  was  present  when  the  accident  occurred, 
just  what  the  appellee  had  been  accustomed  to  do  with  and 
about  the  machine  by  which  he  was  injured.  In  the  same 
way  objections  were  sustained  to  what  we  regard  as  proper 
cross  examination  of  the  plaintiff. 

We  are  compelled  to  the  conclusion  that  appellant  has 
not  had  in  this  trial  a  proper  opportunity  to  present  what 
was  undoubtedly  legitimate  matter  in  defense.  Inasmuch 
as  the  case  must  be  retried,  we  refrain  from  more  extended 
comment,  although  we  find  in  the  record  before  us  other 
reasons  which  in  our  judgment  make  it  necessary  to  grant 
a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 
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107  *260  1^  Railroads  —  iSa/e  of  Speed  Depends  upon  Circumstances,— 
I  9'^  216  Whether  the  rate  of  speed  which  a  railroad  train  is  running  in  approach- 
jll2  *248  ing  a  highway  crossing  is  or  is  not  negligence,  depends  wholly  upon  the 
^  circumstances  existing  at  the  time  in  question  and  with  respect  to  the 

crossing  itself. 

2.  Saue— Speed  of  Trains  Where  Not  Begulated  by  JLatr.— Where 
the  speed  of  trains  is  not  regulated  by  law,  railroad  qompaniee  may 
adopt  such  a  rate  as  they  choose,  provided  th^  rate  adopted  does  not 
endanger  the  safety  of  passengers,  or  of  persons  who  may  have  occa- 
sion to  cross  their  tracks  in  the  public  highways. 

3.  Instructions— Owimion  of  Elements  of  Negligence  Charged,— \x\ 
an  action  against  a  railroad  company  for  negligence  in  causing  the  death 
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of  a  person  riding  in  an  omnibus  upon  a  highway  approaching  a  rail- 
road crossing,  an  instruction  which  omits  any  of  the  elements  of  neg- 
ligence and  precludes  a  recovery  if  the  driver  of  the  omnibus  was 
negligent,  although  the  negligence  of  the  railroad  company  in  an  equal 
measure  contributed  to  the  injury,  is  erroneous. 

4.  Same— ^s  to  What  Amounts  to  Negligence.-- h.n  instruction  which 
in  effect  tells  the  jury  that  certain  specified  acts  amounted  to  negli- 
gence is  erroneous.  The  question  as  to  whether  such  acts  amounted  to 
negligence  should  have  been  left  to  the  jury. 

5.  Neougence— 0/  the  Driver  of  an  OmnibuB  Not  to  be  Imputed  to 
His  PassengerS'—The  negligence  of  the  driver  of  an  omnibus  upon  the 
highway  approaching  a  raih'oad  crossing,  is  not  to  be  imputed  to  the  pas- 
sengers in  the  omnibus. 

Trespass  on  the  Gase.—Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County.  Heard  in  this  court  at  the  March  term, 
1900.    Reversed  and  remanded.    Opinion  filed  November  22,  1900. 

Statement. — Appellant,  administrator  of  the  estate  of 
Max  Bochraann,  deceased,  brought-suit  against  appellee  in 
the  Superior  Court  to  recover  damages  for  the  alleged  neg- 
ligence of  appellee,  which,  it  is  charged,  caused  the  death 
of  Bochmann. 

A  trial  before  the  court  and  a  jury  resulted  in  a  verdict 
for  appellee,  and  a  judgment  thereon  against  appellant  for 
costs,  from  which  this  appeal  is  taken. 

The  declaration,  composed  of  two  counts,  charges  the 
defendant  in  the  first  count  with  negligence,  in  that  it  so 
carelessly  and  improperly  drove  and  managed  its  locomo- 
tive engine  and  train  that  by  and  through  the  careless  and 
improper  conduct  of  defendant's  servants  said  engine  and 
train  ran  and  struck  with  great  force  and  violence  upon 
and  against  a  certain  wagon  in  which  said  Bochmann  was 
riding,  at  the  crossing  of  appellee's  railroad  and  a  public 
highway  known  as  Western  avenue;  and  in  the  second 
count  the  charge  of  negligence  is  that  appellee  drove  its 
engine  upon  its  railroad  upon  and  across  said  highway  at 
the  crossing  of  the  same  and  the  railroad,  "and  in  so  doing 
no  bell  of  at  least  thirty  pounds  weight,  or  steam  whistle 
placed  in  said  locomotive  engine,  was  rung  or  whistled  at 
the  distance  of  at  least  eighty  rods  from  the  said  crossing 
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and  kept  ringing  and  whistling  until  the  said  crossing  was 
reached  by  the  said  locomotive  engine,  but  therein  the 
defendant  wholly  failed  and  made  default,  contrary  to  the 
statute,"  etc. 

There  is  a  conflict  in  the  evidence  as  to  whether  a  bell 
was  rung  or  a  whistle  blown  as  the  train  approached  the 
crossing  in  question,  and  it  is  conceded  for  appellee  that 
the  train  was  going  about  forty  miles  an  hour  at  that  time, 
one  of  the  witnesses  placing  its  speed  as  high  as  forty-five 
miles  per  hour. 

Among  other  instructions  given  for  appellee  were  the  fol- 
lowing : 

'*  A.  The  sole  purpose  for  which  signals  are  required  to 
be  given  upon  a  train  as  it  approaches  a  public  crossing,  is 
to  give  warning  to  the  public  of  the  approach  of  said  train 
to  said  crossing,  and  to  keep  oflf  of  said  crossing  until  such 
train  shall  have  passed  over  it;  and  if  they  shall  find  from 
the  evidence  that  the  driver  of  this  vehicle  in  fact  knew 
that  the  train  was  coming,  and  started  up  his  horses  as  he 
approached  near  said  crossing  for  the  purpose  of  attempting 
to  get  over  the  tracks  before  the  train  would  reach  the 
said  crossing,  then  they  are  instructed  that  it  is  immaterial 
in  this  case  whether  the  bell  was  ringing  upon  said  engine 
or  not,  and  that  the  plaintiff  can  not  in  any  event  recover." 

"B.  The  jury  are  instructed  that  unier  the  evidence 
the  plaintiff  can  not  recover  upon  the  first  count  of  his  dec- 
laration in  this  case." 

"  C.  The  evidence  shows  and  it  is  admitted  that  Western 
avenue,  at  the  point  where  the  accident  occurred,  was  not, 
at  the  time  of  the  accident,  within  the  limits  of  any  city  or 
village;  and  you  are  instructed  as  a  matter  of  law  that  there 
was  no  restriction  by  law  imposed  upon  the  defendant  as 
to  the  rate  of  speed  at  which  it  should  run  its  train  at  that 
point,  but  that  it  was  only  bound  to  use  due  and  reasonable 
care  for  the  safety  of  its  passengers  in  the  running  of  it« 
train,  and  to  give  warning  of  the  approach  of  its  train  to 
said  crossing  by  the  ringing  of  a  bell  upon  its  engine  from 
a  point  of  at  least  eighty  rods  to  the  east  of  said  crossing, 
up  to  the  said  crossing." 

"  D,  If  the  jury  shall  find  from  the  evidence  that  as  the 
vehicle  in  which  the  plaintiff's  intestate  was  riding  ap- 
proached the  crossing  in  question,  the  defendant's  track  was 
m  plain  sight,  and  there  was  nothing  to  obstruct  the  view 
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or  prevent  the  driver  of  said  vehicle  from  seeing  the  defend- 
ant's train  for  a  long  distance  as  it  approached  said  cross- 
ing, that  said  train  was  lighted  both  with  headlight  in 
front  of  the  engine  and  with  lights  in  its  cars,  and  was  a 
conspicuous  object  and  could  be  readily  seen  from  a  distance, 
and  that  Sauerbier,  the  driver,  was  in  such  a  position  on  the 
seat  of  his  wagon  .that  he  must  have  seen  the  train  before 
he  reached  this  track,  and  that  when  he  tried  to  cross  over 
said  track  in  front  of  said  train,  he  must  have  known  that 
the  train  was  approaching,  and  if  the  jury  shall  find  from 
the  evidence  that  his  act  in  trying  to  cross  in  fi-ont  of  said 
train  was  the  proximate  cai;ise  of  the  accident,  then  their  ver- 
dict must  be  lor  the  defendant. 

W.  S.  FoEBEST  and  B.  C.  Bachrach,  attorneys  for  appel- 
lant. 

S.  A.  Lynde,  attorney  for  appellee, 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant  claims  that  the  court  erred  in  giving  each  of 
the  instructions  quoted  in  the  statement,  and  that  because 
of  such  error  the  judgment  should  be  reversed,  while,  for 
appellee,  it  is  said  there  could  be  no  recovery  under  the  evi- 
dence on  the  first  count  of  the  declaration,  that  there  was 
no  material  error  in  either  of  the  instructions  "  A,"  "  C  " 
and  "  D  "  complained  of,  and  that  under  the  evidence  it 
was  conclusively  established  that  the  bell  was  ringing  and 
the  whistle  was  sounded  for  the  crossing  in  question,  and 
that  no  other  verdict  could  reasonably  have  been  reached 
than  that  rendered  by  the  jury. 

By  instruction  "  B"  all  right  of  recovery  under  the  first 
count  is  precluded.  If  the  evidence  tended  to  show  that 
the  train  was  operated  at  a  negligent  rate  of  speed,  then 
this  instruction  should  not  have  been  given.  As  we  have 
seen,  it  appears  that  the  rate  of  speed  was  from  about  forty 
to  forty-five  miles  per  hour;  one  of  the  witnesses  says  it  was 
"  running  fast;"  and  besides,  the  evidence  shows  that  West- 
ern avenue,  the  highway  upon  which  the  wagon  or  bus  was 
proceeding,  though  outside  the  corporate  limits  of  any  town 
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or  city,  was  a  much  traveled  way,  it  being  the  main  road 
between  the  village  of  Harvey  and  the  city  of  Blue  Island, 
which  were  about  three  miles  apart,  the  latter  place  having 
between  6,000  and  7,000  inhabitants;  that  the  community 
surrounding  was  comparatively  well  settled,  there  being 
twenty-eight  houses  in  the  neighborhood  of  the  crossing; 
that  the  weather  was  cold,  and  that  plaintiff's  intestate  and 
seven  other  persons  with  him  were  riding  inside  of  the 
wagon  or  bus,  the  door  and  windows  of  which  were  closed. 
The  train  was  late  about  seven  minutes.  There  were  no 
gates,  flagman  or  switchman  at  the  crossing.  Under  all 
these  circumstances  we  think  it  can  not  be  said,  as  a  matter 
of  law,  that  the  rate  of  speed  of  appellee's  train  was  not 
negligent.  Whether  or  not  it  was  negligent  should  have 
been  submitted  to  the  jury,  and  had  the  jury  found  that 
appellee  was  guilty  of  negligence,  the  question  would  then 
be  presented  as  to  whether  the  evidence  supported  such 
finding. 

It  has  been  said,  in  substance,  by  the  Supreme  Court,  that 
railway  companies,  when  not  prohibited  by  municipal  reg- 
ulations, may  adopt  such  rate  of  speed  in  the  operation  of 
their  trains  as  they  think  best,  provided  always  it  is  reason- 
ably safe  to  the  passengers  being  carried.  We  think,  how- 
ever, that  where  this  rule  has  been  declared,  it  will  be 
found  either  that  what  was  said  was  not  strictly  necessary 
to  a  decision  of  the  case,  or  the  court  had  under  considera* 
tion  the  liability  of  the  railroad  company  to  the  passenger, 
and  not  its  liability  to  third  persons  having  occasion  to  cross 
its  tracks.  E.  R.  Co.  v.  Lee,  68  IlL  682;  E.  E.  Co.  v,  Lewis, 
145  111.  73, 

Indeed,  counsel  for  appellee,  in  his  brief,  while  relying 
upon  the  foregoing  authorities  as  establishing  that  in  the 
case  at  bar  there  was  no  negligence  by  reason  of  the  rate 
of  speed,  seems  to  concede  that  the  law  is  that  whether  tho 
rate  of  speed  which  a  train  is  running  in  approaching  ^ 
highway  crossing  is  negligent  or  not,  depends  wholly  upon 
the  circumstances  existing  at  the  time  in  question^  and  with 
respect  to  the  crossing  itself. 


First  District— March  Term,  1900.       221 

Landon  v.  C.  &  G.  T.  Ry.  Co. 

In  the  case  of  R.  E.  Co.  v.  Odum,  156  111.  78-83,  aflarni- 
ing  52  111.  App.  521,  where  the  court  had  under  considera- 
tion the  liability  of  the  railroad  company  for  an  injury 
caused  at  a  highway  crossing  outside  the  corporate  limits 
of  the  town  of  Marion,  when  the  train  was  going  thirty 
miles  per  hour,  the  court  say  : 

*'  Outside  of  incorporated  towns  and  cities  the  speed  of 
trains  has  not  been  regulated  by  law,  and  in  the  absence  of 
a  law  regulating  the  speed,  railroad  companies  may  adopt 
such  rate  of  si^ed  as  they  choose,  •  provided  the  rate  of 
speed  adopted  does  not  endanger  the  safety  of  passengers 
or  endanger  the  safety  of  persons  who  may  have  occasion 
to  cross  the  tracks  in  the  public  highways.'* 

In  the  recent  case  of  Overtoom  v.  R.  R.  Co.,  181  111.  323, 
where  the  court  had  under  consideration  the  liability  of  the 
railroad  company  to  a  person  injured  at  a  street  crossing 
within  corporate  limits,  it  was  held  that  whether  -or  not 
the  rate  of  speed  of  the  train  was  negligent  depended  upon 
the  extent  and  frequency  of  the  use  of  the  crossing  by  the 
public;  that  the  railroad  company  was  charged  with  knowl- 
edge of  the  extent  of  such  use  and  the  consequent  danger 
of  running  its  trains  over  the  same  at  a  high  and  unusual 
rate  of  speed,  and  that  it  was  its  duty  to  regulate  the  speed 
of  the  train  with  due  regard  to  the  safety  of  those  having 
occasion  to  use  the  street. 

The  court  say  in  Ry.  Co.  v.  Henks,  91  111.  406-12 : 

"  There  can  be  no  doubt  that  railroad  companies  in  cities 
and  thoroughfares,  where  there  is  reason  to  suppose  persons 
will  be,  are  under  a  legal  obligation  to  regard  the  safety  of 
such  persons.  They  must  conduct  their  trains  and  regulate 
their  speed  with  reference  to  the  safety  of  the  public  at 
such  places,  or  be  liable  for  damages  resulting  from  such 
negligence  or  willfulness." 

The  injury  was  within  the  corporate  limits  of  the  city  of 
Springfield,  where  the  ordinance  limited  the  speed  to  not 
exceeding  ten  miles  per  hour,  and  the  court  held  that  a 
speed,  even  if  it  did  not  exceed  ten  miles  per  hour,  though 
under  the  circumstances  shown  it  was  dangerous,  would 
be  neo:ligent,  and  say  that  the  railway  company  ''  must  eon- 
form  the  rate  to  the  safety  of  the  public  at  all  places  in  the 
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city  where  persons  have  an  equal  right  to  travel  as  the 
company  have  to  run  their  trains." 

To  a  like  effect  are  the  following  cases,  all  being  injuries 
at  highway  crossings,  outside  corporate  limits,  viz  :  I.  C. 
R.  R  Co.  V.  Slater,  129  111.  96;  I.  &  St.  L.  E.  E.  Co.  v. 
Stables,  62  111.  313-17;  R.  E.  Co.  v.  Hillmer,  72  111.  235-9; 
E.  E.  Co.  V.  Lee,  Admx.,  87  111.  454:-8. 

The  last  case  is  the  third  appeal  of  the  Lee  case,  supra^ 
68  111.  582;  one  of  the  grounds  on  which  the  judgment  in 
favor  of  the  appellee  was  affirmed  was  that  the  train  ran  at 
a  "  fearful  rate  of  speed  " — what  speed  the  report  does  not 
show — and  the  court  held  it  was  for  the  jury  to  say  whether 
there  was  negligence. 

We  see  no  reason  why  a  different  rule  of  law  as  to  the 
speed  of  trains,  aside  from  the  matter  of  municipal  regula- 
tions, should  be  applied  to  highway  crossings  of  railways 
outside  the  limits  of  an  incorporated  town  or  city,  than 
within  such  limits,  provided  the  circumstances  relating  to 
the  frequency  of  its  use  by  the  people,  obstructions  to  view 
surrounding,  or  other  matters  which  would  make  a  high 
rate  of  speed  in  running  trains  likely  to  be  a  source  of  great 
danger  to  numerous  people  having  occasion  to  use  such 
crossings.  It  is  common  knowledge  that  many  railway 
crossings  outside  corporate  limits,  by  reason  of  peculiar  sur- 
roundings, are  more  dangerous  than  some  crossings  within 
corporate  limits.  We  think  that  each  case  should  be  judged 
by  its  own  peculiar  circumstances,  and  while  in  very  many 
cases,  whether  or  not  a  high  rate  of  speed  is  negligent  may 
be  a  question  to  be  decided  by  the  court,  we  think  the  facts 
here  presented  should  in  the  first  instance  have  been  sub- 
mitted to  the  jury. 

Instruction  '*A"  is,  in  our  opinion,  erroneous,  in  that  it 
tells  the  jury  that  if  the  driver  knew  that  the  train  was 
coming,  and  started  up  his  horses  for  the  purpose  of  getting 
ovor  the  tracks  before  the  train  reached  the  crossing,  then 
it  was  immaterial  whether  the  bell  was  ringing  in  the 
engine  or  not.  The  negligence  of  the  driver  can  not  be 
imputed  to  appellee,  and  therefore  it  can  not  be  said  that 
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it  was  immaterial  whether  the  bell  was  ringing  or  not. 
Had  the  bell  been  ringing  it  might  have  been  that  appel- 
lee's intestate,  or  some  one  of  the  seven  other  pei*sons  in 
the  bus,  might  have  heard  it  in  time  for  him  either  to  have 
escaped  the  collision  by  leaving  the  bus  or  by  prevailing 
upon  the  driver  not  to  attempt  to  cross  the  tracks.  The 
evidence  shows  there  was  a  hole  six  by  ten  inches  in  the 
front  of  the  bus,  through  which  fares  could  be  passed  to 
the  driver,  and  the  bus  had  canvas  at  the  sides  which  was 
buckled  down.  The  passengers  might  therefore  have  heard 
the  bell  or  whistle  as  easily  as  the  driver  on  the  outside. 
It  also  appears  there  was  no  noise  or  loud  talking  inside 
the  bus,  and  the  persons  inside  were  thus  certainly  as  favor- 
ably situated  for  hearing  the  bell  or  whistle  as  any  of  the 
witnesses  for  appellee,  except  the  fireman. 

As  has  been  stated,  there  is  a  conflict  in  the  evidence  as 
to  whether  the  bell  was  rung,  and  it  would  have  been  quite 
reasonable  that  the  jury  should,  under  this  instruction,  have 
wholly  disregarded  the  evidence  upon  that  point,  which  will 
be  more  particularly  considered  hereafter. 

This  instruction  is  also  erroneous  because  it  omitted  the 
element  of  the  negligence  charged  against  appellant,  and 
precludes  the  plaintiff's  recovery  if  the  driver  was  negli- 
gent, although  the  negligence  of  the  railway  company  may 
have  in  equal  measure  contributed  to  the  injury.  Pullman, 
etc.,  Co.  V.  Laack,  143  111.  243-61;  R.  R.  Co.  v.  Hines,  183 
,  111.  482;  and  Ry.  Co.  v.  Piper,  165  111.  325. 

Instruction  "  D  "  is  also  calculated  to  mislead  the  jury, 
in  that  it  tells  the  jury,  in  effect,  that  if  the  negligence  of 
the  driver  of  the  bus  was  the  proximate  cause  of  the  acci- 
dent, it  should  be  imputed  to  the  deceased,  and  there  could 
be  no  recovery.  The  negligence  of  the  driver  can  not  be 
imputed  to  the  deceased,  and  the  court  so  charged  in  its 
first  instruction  for  appellant.  Ry.  Co.  v.  Smith,  69  111. 
App.  71;  W.  St.  L.  &  P.  Ry.  Co.  v.  Shacklet,  105  111.  364- 
74;  C.  &  E.  I.  R.  R.  Co.  v.  Hines,  82  111.  App.  488-91;  W. 
C.  St.  R.  R.  Co.  V.  Piper,  165  III.  325. 

While  the  negligence  of  the  driver  may  in  a  certain  sense 
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have  been  the  proximate  cause  of  the  injury  (and  as  to 
what  is  a  proximate  cause  the  jury  was  not  told  by  any 
instruction),  the  claim  is  that  the  appellee  was  negligent  as 
to  the  rate  of  speed  at  which  the  train  was  run,  and  in  fail- 
ing to  ring  a  bell  or  sound  a  whistle.  If  this  latter  negli- 
gence was  also  a  proximate  or  concurring  and  efficient  cause 
of  the  accident,  which  the  evidence  tends  to  show,  then 
appellee  would  be  liable,  the  other  necessary  proof  being 
made,  notwithstanding  the  negligence  .of  the  driver  may 
have  contributed  to  the  injury.  It  is  sufficient  if  the  com- 
bined neglio^ence  of  the  driver  and  appellee  caused  the 
accident,  and  that  of  the  latter  was  an  efficient  cause  with- 
out which  the  injury  would  not  have  resulted,  the  deceased 
having  been  in  the  exercise  of  ordinary  care.  Pullman,  etc., 
Co.  V.  Laack,  143  111.  243-61;  R.  R.  Co.  v.  Hines,  183  111.  482; 
R.  R.  Co.  v.  Dudgeon,  83  111.  A  pp.  528,  and  affirmed,  184  111. 
477-87;  American  Ex.  Co.  v.  Risley,  179  111.  295-8. 

Moreover,  instruction  *'D"  is  erroneous  for  the  reason 
that  it  in  effect  tells  the  jury  that  certain  specified  acts  of 
the  driver  amounted  to  negligence.  Whether  or  not  these 
acts  referred  to  by  the  instruction  were  negligent,  should 
have  been  left  to  the  jury.  Meyers  v.  Ry.  Co.,  113  111.  389; 
R.  R.  Co.  V.  Griffin,  184  111.  10-16;  R.  R.  Co.  v.  Smith,  180 
HI.  453-5,  affirming  77  111.  App.  492;  R.  R.  Co.  v.  Scranton, 
78  111.  App.  230-3. 

In  the  Smith  case,  svpra^  the  Supreme  Court  held  that 
it  was  not  negligence  j'^^'r  se  for  a  person  to  attempt  to  cross 
a  railway  track  in  front  of  an  approaching  train  1,200  feet 
away  and  in  full  view,  and  going  at  thirty-five  to  forty  miles 
per  hour. 

Instruction  "C"  is  erroneous  because  it,  in  eflFect,  tells 
the  jury  that  if  appellee  gave  warning  of  the  approach  of 
its  train  to  the  crossing,  there  was  no  liability,  however  great 
the  rate  of  speed  at  which  the  train  was  run,  so  that  the 
peril  to  passengers  thereon  was  not  increased.  (See  author- 
ities above  cited  as  to  speed.) 

It  is,  however,  said  that  it  was  conclusively  established 
that  the  bell  was  ringing  and  the  whistle  was  sounded  for 
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the  crossing,  and  that  because  the  railway  tracks  in  the 
direction  from  which  the  train  approached  were  plainly 
visible  for  quite  a  long  distance  to  any  one  on  Western 
avenue  approaching  the  tracks  from  the  south,  that  the 
train  was  lighted  and  the  headlight  on  the  engine  burning, 
the  jury  could  not  have  reached  any  other  verdict  than  that 
of  not  guilty. 

As  to  whether  the  bell  was  rung  or  the  whistle  sounded, 
there  is  quite  a  sharp  conflict  in  the  evidence.  Two  wit- 
nesses for  appellant  who  were  in  a  position  to  have  heard 
the  bell  and  whistle,  one  the  driver  of  the  bus  and  the  other, 
Shattuck,  who  was  three  hundred  feet  south  from  the  tracks 
on  Western  avenue,  and  who  says  he  saw  the  train  coming 
for  half  a  mile  down  the  track,  are  both  positive  that  no 
bell  was  rung  or  whistle  sounded.  Three  other  witnesses 
for  appellant,  one  of  them,  Rogers,  a  passenger  in  the  bus, 
and  the  other  two,  Eohwedder,  who  says  he  heard  the 
crash,  and  Cristy,  who  was  four  hundred  and  fifty  feet  west 
of  the  crossing  and  saw  the  train  approaching,  all  testify 
that  they  heard  no  bell  rung  nor  whistle  sounded.  The 
only  witness  for  appellee  who  testified  on  this  subject  who 
was  not  inside  a  car  of  the  train  in  which  the  doors  and 
windows  were  closed  (it  being  a  cold  night),  was  Brooks, 
the  fireman,  who  testified  positively  that  the  bell  was  rung 
and  the  whistle  sounded.  The  baggageman,  Cargile,  who 
testified  to  the  same- effect,  said  on  cross-examination  that 
although  he  was  in  the  baggage  car,  the  door  of  which  was 
closed  at  the  time  of  the  accident,  he  did  not  hear  the  crash, 
thouo:h  he  heard  the  whistle  before  the  collision.  The 
Parmelee  agent,  Brach,  who  Avas  in  the  smoker,  testified 
that  he  heard  the  bell  and  Tvhistle.  but  did  not  hear  the 
crash  of  the  collision.  Eohwedder,  for  appellant,  who  was 
in  a  saloon  four  hundred  feet  west  of  the  crossing,  with 
doors  closed,  playing  cards,  testified  that  he  did  not  hear 
any  bell  or  whistle,  but  heard  tlie  crash  and  ran  to  the  scene 
of  the  accident.  In  view  of  this  sharp  conflict  we  can  not 
say  that  the  jury  could  not  have  reasonably  found  that  the 
bell  was  not  rung  nor  the  whistle  sounded. 

Vol.  XCII  1ft 
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What  has  been  said  in  reference  to  the  speed  of  the  train 
and  as  to  whether  the  negligence  of  appellee  was  a  con- 
curring cause  of  the  accident  or  not,  we  think  disposes  of 
the  remaining  part  of  appellee's  claim  in  support  of  the 
verdict. 

Because  of  the  errors  in  the  instructions  quoted,  the  judg- 
ment is  reversed  and  the  cause  remanded. 


Heyer   Storage  Battery  Co.  v.  The  Hanson  and  Tan 
Winkle  Co. 

1.  Appeals— FaiZurc  to  File  Bond  Fatal—The  failure  to  file  an 
appeal  bond  within  the  time  limited  by  the  order  of  the  court  allow- 
ing the  appeal  is  fatal  to  the  appeal. 

2.  Appeal  Bo'sds— Computation  of  Time  for  Filing.— The  time 
allowed  for  the  filin<;  of  an  appeal  bond  is  to  be  computed  from  the  day 
the  order  is  made,  so  when  an  order  allowing  an  appeal  was  made  on 
the  18th  day  of  January,  on  filing  a  bond,  etc.,  within  thirty  days,  t^ 
was  held  that  a  bond  filed  on  the  14th  day  of  February  was  too  late. 

Motion  to  Dismiss  an  Appeal,— Appeal  from  the  Circuit  Court  of 
Cook  County.  Heard  in  this  court  at  the  March  term,  1900.  Appeal 
dismissed.    Opinion  filed  November  22,  1900. 

Elmer  II.  Adams,  attorney  for  appellant. 

Alden,  Latham  &  Young,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

In  this  case  a  motion  by  appellee  to  dismiss  the  appeal 
was  reserved  till  the  hearing.  January  13,  1900,  judo^meut 
was  rendered  in  favor  of  appellee  and  against  appelhint, 
and,  at  the  same  date,  appellant  prayed  and  was  allowed 
an  appeal,  on  the  appellant  filing  its  appeal  bond  and  bill 
of  exceptions  within  thirty  days  from  January  13,  19(M>. 
The  time  is  to  be  computed  from  the  day  the  order  was 
made,  viz.,  from  January   13,  1900.    (Carson  v.  Merle,  3 
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Scam.  168.)  So  computing,  the  last  day  for  filing  the  bond 
was  February  12,  1900.  The  bond  was  not  filed  until  Feb- 
ruary 14,  1900.  February  9,  1900,  the  following  order  was 
entered : 

*'  Ordered  that  the  clerk's  office  of  the  Circuit  Court  be 
closed  all  day  Mondaty,  February  12,  1900,  and  all  rules  and 
orders  requiring  answers  of  the  parties  affected,  or  action 
by  the  court,  are  hereby  postponed  until  Tuesday,  Febru- 
ary 13,  1900. 

Conceding  that  the  effect  of  this  order  was  to  extend  the 
time  for  filing  the  bond,  it  only  extended  such  time  to 
February  13th. 

Failure  to  tile  the  appeal  bond  within  the  time  limited 
by  the  court,  is  fatal  to  the  appeal;  therefore  the  appeal 
will  be  dismissed.     Case  v.  Spiegel,  44  111.  App.  688. 

Appeal  dismissed. 
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Aam  X,  etc.  ^     ^^ 

1.  SuRYivoR&Biv— Presumptions  where  Persons  Perish  in  a  Common 
Disaster, — In  the  absence  of  evidence  from  which  survivorship  can  be 
determined,  it  wiU  be  presumed,  for  the  purpose  of  settling  rights  to 
property,  that  all  persons  perishing  in  a  common  disaster  die  at  the 
same  time. 

2.  Benepiciart  Associations— S«rtnror«7iip  where  the  Insured  and 
Beneficiary  Perish  in  a  Common  Disaster, — A  person  held  a  certificate 
in  a  beneficiary  association  providing  that  in  case  of  his  death  the  bene- 
fits should  be  paid  to  his  wife  in  case  she  did  not  die  before  his  death. 
If  she  did,  the  benefits,  by  the  lawfe  of  the  association,  were  payable  to 
his  heirs.  Both  perished  in  the  burning  of  their  dwelling.  It  was  held, 
in  the  absence  of  any  evidence  showing  to  the  contrary,  that  both  died 
at  the  same  time;  that  until  the  death  of  the  insured  the  wife's  interest 
in  the  certificate  was  a  mere  expectancy,  and  as  she  did  not  survive 
him.  there  was  no  instant  of  time  when  such  expectancy  could  have 
ripened  into  a  vested  right 

Bill  of  Interpleader;— Appeal  from  the  Circuit  Court  of  Cook 
County.  Heard  in  this  court  at  the  March  term,  1900.  Reversed  and 
remanded.    Opinion  filed  November  22,  1000. 
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Thos.  H.  Joyce,  W.  O.  Lindley  and  Dent  &  Whitman, 
attorneys  for  appellants. 

Geo.  F.  Ort,  attorney  for  appellees. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  eonrt. 

The  National  Union,  a  fraternal  benefit  association,  began 
this  suit  by  a  bill  of  interpleader.  The  bill  alleged  that 
one  Frederick  H.  Marty  was  a  member  of  the  association 
and  that  a  certificate  was  issued  on  his  life,  which  by  its 
terms  provided  that  in  the  event  of  the  death  of  Marty  the 
benefits  should  be  paid  to  his  wife,  Agnes  Marty.  If  she 
should  die  before  Frederick  II.  Marty,  then  the  benefits,  bj*- 
the  laws  of  the  association,  would  be  payable  to  the  heirs 
of  Marty.  Marty  and  his  wife,  together  with  their  only 
child,  perished  in  a  common  disaster,  viz.,  the  burning  of 
their  dwelling.  There  is  no  evidence  by  which  it  can  be 
determined  which,  if  either,  predeceased  the  other.  The 
bill  of  interpleader  was  filed  to  obtain  a  determination  by 
the  court  as  to  whether  the  heirs  of  Marty  or  the  heirs  of 
the  wife  of  Marty  should  be  awarded  the  bene^ts.  The 
amount  due  upon  the  certificate  was  paid  into  court,  and 
the  petitioner,  the  National  Union,  was  dismissed  and  the 
sum  was  awarded  bj^  the  court  to  the  heirs  of  the  wife. 
The  heirs  of  Marty,  the  insured,  prosecute  this  appeal. 
The  decree  of  the  court  below  found  inter  alia  that  Fred- 
erick H.  Marty  (the  insured),  Agnes  Marty  (his  wife),  and 
Edwin  Marty  (their  only  child),  all** died  intestate  in  a 
common  disaster,  but  there  being  no  evidence  of  survivor- 
ship in  that  behalf,  the  court  is  unable  to  find  which,  if 
any,  of  said  Frederick  H.  Marty,  Agnes  Marty  and  Edwin 
Marty  lived  the  longer  or  survived  the  others,  nor  whether 
or  not  said  Frederick  H.  Marty,  Agnes  Marty  and  Edwin 
Marty  all  died  simultaneously." 

The  decree  also  finds  that  the  National  Union  is  a  fra- 
ternal beneficiary  association,  incorporated  under  the  laws 
of  the  State  of  Ohio,  for  the  benefit  of  its  me^ibers  and 
their  families  exclusively,  and  for  the  purpose  of  providing 
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a  benefit  fund  from  which,  upon  the  death  of  a  member  in 
good  standing,  the  designated  sum  should  be  paid  to  the 
designated  beneficiary  of  such  member,  related  to  such 
member  as  member  of  his  family,  heir,  blood  relation,  de- 
|)endent  or  affianced  wife.  The  abstract  presents  no  laws 
of  the  association  as  introduced  in  evidence.  The  decree 
also  finds  that  Frederick  H.  Marty  left  surviving  him  the 
defendants,  Rose  Balder  and  Bertha  Marty,  his  only  heirs 
^at  law  and  next  of  kin.  There  *is  no  evidence  in  the  record 
by  which  it  can  be  determined  who  were  the  heirs  at  law 
and  next  of  kin  of  Marty  surviving  said  Marty. 

The  determination  of  this  cause  depends  upon  the  ques- 
tion of  survivorship  among  persons  perishing  in  a  common 
disaster,  and  where  there  is  no  evidence  upon  which  to  base 
a  conclusion  that  one  died  before  the  other.  In  the  absence 
of  evidence,the  law  will  not  presume  that  any  one  of  those 
thus  perishing  in  the  common  disaster  survived  any  other 
of  them.  It  is  true  that  the  Roman  law  did  recognize  a 
presumption  of  survivorship  in  such  cases,  viz.,. that  the  one 
presumably  stronger  by  reason  of  age  survived  the  one  pre- 
sumably weaker.  And  the  French  laws  made  like  distinc- 
tion between  the  sexes,  presuming,  in  the  absence  of  any 
evidence,  that  the  male  survived  the  female.  But  the  com- 
mon law  of  England  has  never  recognized  such  presumption 
of  survivorship.  It  will  not  do,  however,  to  say  that  in  the 
English  common  law  there  is  in  such  cases  no  presumption 
whatever,  for  while  there  is  no  presumption  of  survivorship 
there  is  a  presumption  recognized  for  the  purpose  of  dispos- 
ing of  property  rights,  viz.,  that  the  ones  so  perishing 
together  died  simultaneously,  that  is  to  say,  a  presumption 
against  the  survivorship  of  either  or  any  of  them.  1  Green- 
leaf  on  Evid.  (13th  ed..),  Sees.  29  and  30;  1  Jones  on  Evid., 
Sec.  60;  Best  on  Presumptions,  Sees.  142  and  144  (star  J  94); 
2  Kent  (12th  ed.>,  435;  Taylor  v.  Diplock,  2  Phill.  (Eccl. 
Rep.),  261;  In  re  Selwyn,  3  Ilagg  Eccl.  R.,  748;  Stinde  v. 
Goodrich,  3  Redf.  87;  Coye  v.  Leach,  8  Mete.  371;  Newell 
V.  Nichols,  75  N.  Y.  78;  Russell  v.  Hallett,  23  Kan.  276;  In 
re  Ehle,  73  Wis.  445;  Johnson  v,  Merithew,  80  Me.  Ill;  In 
re  Willbor,  20  R.  L  126. 
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In  some  of  these  cases  the  courts  take  pains  to  sa}'  that 
there  is  no  presumption  at  all,  either  that  one  survived  the 
other  or  that  both  died  at  the  same  instant,  and  that  it  is 
merely  the  rule  in  such  cases  that  the  property  be  distrib- 
uted as  if  the  death  was  simultaneous.  It  is  difficult  to 
perceive  how  this  "  rule  of  distribution  "  differs  from  a  pre- 
sumption, acted  upon  in  the  absence  of  evidence  to  the  con- 
trary. 

Mr.  Best  in  his  treatise  upon  Presumption  says :  "  The 
practical  consequence  is  in  many  cases  the  same  "  as  if  the 
rule  of  distribution  be  called  a  presumption.  And  in  Eus- 
sell  V.  Hallett,  aupra^  the  court  said  : 

"  While,  therefore,  it  is  correct  to  say  the  law  makes  no 
presumption  on  the  subject,  the  practical  consequence  is 
nearly  the  same  as  if  the  law  presumed  all  to  have*  perished 
at  the  same  moment." 

Jhe  court  might  just  as  well  have  said  that  the  practical 
consequence  was  precisely  the  same. 

The  decision  in  Paden  v.  Briscoe,  81  Tex.  563,  seems  to 
rest  upon  a  finding  of  fact  by  the  court  below  that  the  per- 
sons there  in  question  died  at  the  same  instant,  a  conclusion 
which,  in  the  absence  of  any  such  finding  of  fact,  would 
have  equally  obtained  and  governed. 

While  the  variety  of  announcements  by  text  writers  and 
courts  tends  to  some  confusion,  yet  it  seems  clear  that  in  the 
absence  of  any  evidence  from  which  survivorship  can  be 
determined,  it  will  be  presumed,  for  the  purpose  of  settling 
rights  to  property,  that  all  those  perishing  in  a  common 
disaster  died  at  the  same  time.  This  presumption  or  rule 
of  distribution  is  the  logical  and  unavoidable  consequence 
of  the  common  law  rule  that  no  presumption  of  survival 
will  be  based  upon  age  or  sex  alone,  and  it  is  supported  by 
the  decided  weight  of  authority. 

It  being,  therefore,  presumed  that  the  insured,  his  wife 
and  child  died  at  the  same  time,  the  question  is,  did  the 
right  to  the  benefits  under  the  certificate  ever  vest  in  Mrs. 
Marty,  the  wife,  so  as  to  pass  by  her  death  to  her  heirs  at 
law.    We  think  not.    If  the  insured  and  his  wife  died  at 


First  Distbict — March  Term,  1900.       231 

Balder  v.  Middeke. 

the  same  time  there  was  no  instant  of  time  in  which  the 
expectancy  of  the  wife  could  have  ripened  into  a  vested 
right.  Until  the  death  of  the  insured  the  interest  of  the 
beneficiary  in  this  certificate  was  a  mere  expectancy.  Mar- 
tin V.  Stubbings,  126  111.  387;  Benton  v.  Brotherhood,  146 
111.  570;  Voigt  v.  Kersten,  164  111.  314;  Delaney  v.  Delaney, 
70  111.  App.  130;  Mut.  Ben.  Assn.  v.  Rolfe,  76  Mich.  146; 
Fisher  v.  Am.  Legion,  168  Pa.  St.  279. 

If  when  the  insured  died  the  wife  was  not  living,  her 
interest  never  became  more  than  an  expectancy,  defeated 
by  her  death.  In  re  Willbor,  supra;  Paden  v.  Briscoe, 
supra:  Fuller  v.  Linzee,  135  Mass.  468. 

If  the  decision  in  Cowman  v.  Rogers,  73  Md.  403,  can  be 
said  to  be  contra^  we  are  not  disposed  to  follow  it  as  against 
the  more  satisfactory  reasoning  of  the  cases  above  noted. 

Counsel  for  appellee  lay  some  stress  upon  the  language 
of  the  laws  of  the  association,  in  that  it  provides  that  "  his 
heirs"  are  to  become  beneficiaries,  substituted  for  Mrs. 
Marty  only  if  she  should  die  before  him,  contending  that 
inasmuch  as  there  is  neither  evidence  nor  presumption  that 
she  did  die  before  the  insured,  therefore  her  expectancy  was 
not  defeated. 

In  Fuller  v.  Linzee,  aupra^  the  Massachusetts  court 
held  that  a  similar  provision  should  be  construed  to  mean 
that  if  the  beneficiary  should  not  survive  to  take  the  bene- 
fit, then  it  should  go  to  the  other  beneficiary  named, 
althouoh  the  language  there  used  was,  as  here,  if  the  bene- 
ficiary "  should  die  before."  In  Paden  v.  Briscoe,  supra^ 
the  same  doctrine  was  held. 

But  aside  from  these  announcements  as  to  the  proper  con- 
struction of  the  language,  it  seems  to  us  impossible  to  hold 
that  Mrs.  Marty,  who  did  not  survive  her  husband,  could 
have  acquired  any  vested  right  to  the  benefit  through  his 
death.  Therefore,  we  are  of  opinion  that  her  expectancy 
having  been  defeated  by  her  death,  the  benefit  went  to  the 
heirs  of  Marty,  the  other  beneficiaries  named  in  the  provis- 
ion, and  that  the  decree  should  have  awarded  the  sum  paid 
into  court  to  the  heirs  at  law  of  Frederick  H.  Marty, 
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The  fact  that  the  organic  law  of  the  association  pre- 
cluded any  provision  for  benefits  for  any  one  not  in  the 
relation  of  member  of  family,  heir,  blood  relation,  depend- 
ent or  aflBanced  wife,  gives  weight  to  the  conclusion  that 
the  heirs  of  Mrs.  Marty,  who  sustained  no  such  relation  to 
the  insured,  can  not  successfully  claim  right  to  the  benefit. 
The  evidence  abstracted  does  not  show  the  laws  of  the  asso- 
ciation, although  the  decree  finds  such  to  be  its  law,  but 
the  bill  filed  bj'^  the  National  Union  sets  up  this  limitation 
in  the  purpose  of  its  incorporation  and  the  answer  of  appel- 
lee admits  the  allegations  of  the  bill.  The  same  may  be 
said  as  to  the  finding  of  the  decree  that  appellants  are  **  the 
only  heirs  at  law  and  next  of  kin  "  of  Frederick  H,  Marty, 
deceased.  There  is  no  evidence  abstracted  upon  whicB  this 
finding  could  be  properly  based.  But  the  bill  of  inter- 
pleader alleges  such  to  be  the  fact,  and  the  answer  of  appel- 
lee admits  the  allegations. 

The  decree  is  therefore  reversed  and  the  cause  is 
remanded  for  further  proceeding  consistent  with  this  decis- 
ion.   Reversed  and  remanded. 


n     2a2 
"^^Q8  ^^       Ferdinand  Heimann  v.  Frank  T.  Kinnare^  Adm.^  etc. 

1.  Damages— -flfecwrure  of,  in  Action  for  Death  from  Negligent  Act. 
— In  actions  for  damages  by  reason  of  death  from  negligence,  when 
proof  is  made  of  the  age  and  relationship  of  the  deceased  to  the 
next  of  kin,  the  jury  may  estimate  the  pecuniary  damages  froni  such 
proof,  in  connection  with  their  own  knowledge  and  experience  in  rela- 
tion to  matters  of  common  observation. 

2.  Release— 0/  One  of  Several  Defendants  in  Actions  for  Death  by 
Negligence.— In  an  action  for  damages  by  reason  of  death  from  negli- 
gence, against  several  defendants,  it  does  not  follow  that  because  one  of 
the  several  defendants  makes  a  payment  and  procures  the  cause  to  he 
dismissed  as  to  him,  the  other  defendants  are  released. 

3.  Evidence— 0/  Parties  on  Former  Trials— Admissions  in  Open 
Court— Estoppel. — Evidence  of  matters  testified  to  by  a  party  litigant 
on  a  former  trial,  is  competent  on  subsequent  trials  of  the  same  case,  as 
an  admission  in  open  court,  which  such  party  is  estopped  to  deny. 
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Trespass  on  the  Case.— Appeal  from  the  Circuit  Court  of  Cook 
County.  Heard  in  this  court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  November  22,  1900. 

LoESCH  Brothers  &  IIowell,  attorneys  for  appellant. 

J.  G.  Gbossberg  and  Claudius  Peters,  attorneys  for 
appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee,  as  administrator  of  Casirair  Wojciechowski, 
deceased,  brought  suit  against  appellant,  one  Miller  and 
others,  to  recover  damages  caused  by  the  alleged  negligence 
of  defendants  set  out  in  the  declaration,  and  recovered  a 
judgment  of  $1,000  against  appellant,  the  other  defendants 
having  been  dismissed  out  of  the  case,  which,  on  appeal, 
was  reversed  by  this  court  and  remanded  for  another  trial, 
because  of  an  erroneous  instruction.  (73  111.  App.  185.) 
A  second  trial  before  the  court  and  a  jury  resulted  in  a  ver- 
dict for  appellee  for  $600,  on  which  the  court  rendered 
judgment,  from  which  this  appeal  is  taken.  We  refer  tcj 
the  report  of  the  former  appeal  for  a  statement  of  the  facts 
as  they  appear  in  this  record,  except  as  below  stated. 

Counsel  for  appellant  now  claims,  first,  that  appellee's 
intestate  did  not  exercise  ordinary  care;  second,  that  the 
court  erred  in  giving  an  instruction  as  to  damages,  and, 
third,  in  admitting  certain  evidence;  and  for  these  reasons 
that  the  judgment  should  be  reversed. 

On  the  former  appeal  we  said,  "Under  the  facts  dis- 
closed, there  would  be  no  liability  in  relation  to  adults, 
who  were  trespassers  upon  the  premises.  The  exception  is 
in  favor  of  children  only,  and  it  is  only  in  relation  to  chil- 
dren, lacking  the  discretion  of  adults,  that  a  liability  may 
be  imposed;"  and  held  that  whether  appellee's  intestate 
under  the  evidence  in  the  case  could  be  held  to  be  within 
the  class  of  children,  was  a  question  admitting  of  much 
doubt,  and  that  a  finding  by  the  jury  that  he  was  of  this 
class  would  not  be  sustained  unless  the  trial  leading  to  such 
a  result  was  absolutely  free  from  error. 
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On  the  question  of  deceased's  care  there  is  no  evidence  in* 
this  record  showing  aditferent  case  from  that  on  the  former 
appeal,  and  after  a  careful  consideration  of  it  we  can  not 
say  that  the  jury  were  not  justified  from  the  evidence  in 
finding  that  deceased  was  in  the  exercise  of  ordinary  care 
for  one  of  his  age,  knowledge  and  discretion.  It  was  a 
question  for  the  jury,  and  we  think  their  verdict  should  not 
be  disturbed  on  that  point.  See  cases  cited  in  the  former 
opinion. 

The  instruction  on  the  question  of  damages,  of  which 
complaint  is  made,  is  as  follows: 

'*  The  jury  are  instructed  that  if  they  find  the  defendant 
guilty,  they  may  assess  such  damages  as  they  believe  from 
the  evidence  would  be  a  fair  and  just  compensation  to  the 
next  of  kin  of  the  deceased,  having  reference  solely  to  their 
pecuniary  loss  resulting  from  his  death,  less  the  sum  of 
$300." 

It  is  said  that  there  was  no  proof  of  any  loss  suffered  by 
the  next  of  kin,  and  therefore  there  was  nothing  on  which 
to  base  the  instruction,  and  that  there  was  no  proof  on 
which  to  base  that  part  of  the  instruction  referring  to  the 
8300. 

It  appears  from  the  evidence  that  deceased  was  thirteen 
years  of  age,  that  he  had  never  worked,  that  at  the  time  he 
was  drowned  he  was  going  to  school,  that  he  had  skated  on 
the  pond  two  days  before,  that  he  was  snowballing  just  be- 
fore the  accident,  and  that  he" left  parents,  brothers  and  sis- 
ters surviving  him  at  the  time  of  his  death,  with  whom  he 
had  lived.  This  was  a  sufficient  basis  for  the  instruction  in 
question.  City  of  Chicago  v.  Keefe,  114  111.  230;  C.  &  A.  R. 
R.  Co.  V.  Shannon,  43  111.  346;  Miss.  Ry.  Co.  v.  Waugelin,  152 
111.  139;  B.  &  O.  S.W.  Ry.  Co.  v.  Then,'  159  111.  639,  and  cases 
cited. 

In  the  last  case  cited  the  court  quotes  with  approval  the 
following  language  from  City  of  Chicago  v.  Ilesing,  8.3  111. 
204 :  "  When  proof  is  made  of  the  age  and  relationship  of 
the  deceased  to  the  next  of  kin,  the  jury  may  estimate  the 
pecuniary  damages  from  the  facts  proven,  in  connection 
with  their  own  knowledge  and  experience  in  relation  to 
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matters  of  common  observation;"  and  sustained  a  judg- 
ment of  §2,500  recovered  for  the  death  of  a  girl  twelve 
years  of  age. 

As  to  the  reference  to  $300,  this  is  a  matter  of  which 
appellant  can  not  complain,  because  it  is  in  his  favor. 

It  is  stated  in  appellant's  brief  that  plaintiffs  counsel 
stated  to  the  jury  in  his  argument  that  $300  was  paid  by  the 
parties  who  were  dismissed  out  of  the  cause,  and  he  there- 
fore claims  that  this  payment  amounted  to  a  release  of  the 
appellant.  This  claim  is  not  tenable,  because  there  is  no 
evidence  that  there  was  a  release  of  any  of  the  parties  dis- 
missed out  of  the  cause.  It  does  not  follow  that  because  a 
defendant  made  a  payment  and  the  cause  was  dismissed  as 
to  him,  he  was  therefore  released.  The  authorities  cited 
in  this  regard  are  not  applicable. 

It  is  further  claimed  that  the  court  erred  in  alio  win  o^ 
oral  evidence  to  prove  appellant's  title  to  the  land  on  which 
the  accident  happened.  The  evidence  of  which  complaint 
is  made  is  as  to  what  appellant  testified  to  on  the  former 
trial  as  to  his  ownership  of  the  land.  The  evidence  was 
competent,  it  being  an  admission  made  in  open  court,  which 
he  is  estopped  to  deny.  Greenleaf  s  Evidence,  Sees.  27  and 
96;  1  Phillips  on  Evi.,  pp.  421  et  seq.,  432  and  459;  Mason 
V.  Park,  3  Scam.  532;  Stribling  v.  Prettyman,  57  111.  371- 
7;  Hensoldt  v.  Town  of  Petersburgh,  63  111.  111. 

The  cases  relied  upon  by  counsel  for  appellant  do  not 
relate,  as  in  the  case  at  bar,  to  admissions  made  in  open 
court. 

There  being  no  error  in  the  record,  the  judgment  of  the 
Superior  Court  is  aflBrmed. 
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William  Whalen  v.  Thomas  C.  Stephens  and  Charles  Lay.  1*1^  i^i 
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1.    Chancery  Practice— W^en  ObQectiona  Come  Too  Late.— In  a         ■ 

proceeding  to  dissolve  a  partnership  and  for  an  accounting  of  partner-     92      235 

i«hip  matters,  if  evidence  relating  to  negotiations  between  the  parties  JJ^    *JJ|^ 

prior  to  the  execution  of  the  partnership  agreement  is  admitted  without 


236  Appellate  Courts  of  Illinois, 

Vol.  92.]  Whalen  v.  StephentJ. 

objection  before  the  master,  and  no  exceptions  taken  to  his  report,  the 
hearing  before  the  chancellor  is  limited  to  questions  of  this  nature  raised 
by  the  exceptions,  and  if  such  questions  are  not  so  raised,  error  can  not 
be  assigned  in  respect  to  tliem. 

2.  Estoppel— 0/  a  Party  to  Complain  of  the  Admission  of  Incom- 
petent Evidence. — Where  a  party  litigant  is  examined  as  a  witness  in  his 
own  behalf  and  gives  his  version  of  the  negotiations  between  him  and 
his  opponent  prior  to  the  execution  of  the  agreement  between  them,  and 
the  evidence  of  the  parties  is  conflicting  cuid  admitted  without  objec- 
tion, neither  party  can  be  heai*d  afterward  to  insist  that  such  statements 
and  conversations  were  not  competent  evidence. 

8.  Contracts— J&a;<rtn«ic  Evidence  as  to  the  Intention  of  the  Parties. 
— For  the  purpose  of  ascertaining  the  intention  of  the  parties  to  a  con- 
tract, courts  will  endeavor  by  extrinsic  evidence  of  such  facts  as  the 
parties  had  in  view,  to  place  themselves  as  nearly  as  possible  in  the  place 
of  the  contracting  parties  so  that  they  may  understand  the  language 
used,  in  the  sense  intended  by  them. 

4.  Same— 7b  he  Enforced  as  the  Parties  Mutually  Understood  Them, 
—In  construing  contracts,  courts  will  seek  to  discover  and  give  effect  to 
the  intention  of  the  parties,  so  that  the  performance  of  the  contract  may 
be  enforced  according  to  the  sense  in  which  the  parties  mutually  under- 
stood it  at  the  time  it  was  made;  and  greater  regard  is  to  be  had  to  their 
clear  intent  than  to  any  particular  words  which  they  may  have  used  to 
express  it. 

6.  Pa rtnerships—  When  a  Court  of  Equity  Will  Decree  a  Dissolution, 
— Courts  of  equity  will  decree  a  dissolution  of  a  partnership  when  the 
disagreements  and  disputes  between  the  partners  have  become  so  vio- 
lent and  lasting  as  to  prevent  any  beneficial  results  from  the  continuance 
of  the  relation. 

Bill  for  an  Accoonting,  and  a  dissolution  of  a  partnership.  Appeal 
from  the  Circuit  Court  of  Cook  County.  Heard  in  this  court  at  the 
March  term,  1900.    Affirmed.    Opinion  filed  November  22,  1900. 

Statement. — January  10,  1899,  Thomas  0.  Stephens, 
appellee,  filed  a  bill  against  appellant,  William  Whalen, 
and  appellee  Charles  Lay,  and  Albert  W.  Barnum,  for  an 
accounting,  and  a  dissolution  of  partnership  between 
Stephens,  Lay  and  Whalen.  The  bill  alleges  that  the  fol- 
lowing was  the  agreement  of  partnership : 

''This  agreement,  made  this  12th  day  of  August,  1897, 
witnesseth : 

''That  whereas,  William  Whalen,  of  Eureka,  Eureka 
county,  Islevada,  has  this  day  sold  for  the  consideration  here- 
inafter expressed,  to  the  copartnership  hereinafter  described, 
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consisting  of  William  Whalen,  of  Eureka,  Eureka  county, 
Nevada,  Charles  Lay,  of  Chicago,  Illinois,  and  Thomas  C. 
Stephens,  of  Chicago,  t^llook  county,  Illinois,  for  their  joint 
interest,  all  his,  the  said  William  Whaleti's,  holdings  of 
stock  in  the  St.  Peter's  Consolidated  Gold  &  Silver  Mining 
Company,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Illinpis.  The  follow- 
ing copartnership  is  formed:  The  said  William  Whalen, 
Charles  Lay  and  Thomas  C.  Stephens  have  this  day  entered 
into  articles  of  equal  copartnership  for  the  following  pur- 
poses, namely :  To  take  the  necessary  steps  to  revive  and 
re-establish  the  Whalen  Consolidated  Copper  Mining  Com- 

1)any,  a  corporation  existing  under  and  by  virtue  of  the 
aws  of  the  State  of  Illinois,  and  to  re-open  and  renew 
operations  upon  what  are  known  as  the  Whalen  mines, 
located  in  the  Antelope  Mining  District  in  Eureka  county, 
Nevada,  and  to  proceed  at  once  with  the  work  and  devel- 
opment of  the  said  mines  and  such  other  joint  enterprise 
as  they  may  mutually  agree  upon. 

"  It  is  further  agreed  that  the  said  copartners  shall  com- 
bine and  consolidate  their  several  interests  into  one  interest, 
and  that  no  one  individual  interest  shall  be  voted,  disposed 
of,  or  transferred  without  consent  and  co-operation  of  the 
other  two  interested. 

''All  expenses  connected  with  the  work  and  business 
aforesaid  shall  be  borne  equally  among  the  partners.  And 
the  said  partners  herebj'^  mutually  covenant  and  agree  to 
and  with  each  other  that  during  the  continuance  of  the 
said  copartnership  neither  of  them  shall  or  will  indorse 
any  note,  draft,  bond  or  obligation,  or  otherwise  become 
surety  for  any  person  or  persons  whomsoever,  without  the 
consent  of  the  other  partners,  and  at  the  end  of  other  sooner 
termination  of  their  copartnership,  the  said  copartners 
each  to  the  other  shall  and  will  make  a  true,  just  and  final 
account  of  all  things  relating  to  their  said  business,  and  in 
all  things  truly  adjust  the  same,  and  all  and  every  the  stock 
and  stocks,  and  increase  thereof,  which  shall  appear  to  be 
remaining  either  in  money,  goods,  stocks,  wares,  merchan- 
dise, fixtures,  debts  or  otherwise,  shall  be  divided  between 
them,  share  and  share  alike. 

"  It  is  further  agreed  by  and  between  the  said  partners, 
that  there  shall  be  had  and  kept  at  all  times  during  the 
continuance  of  their  copartnership,  perfect,  just  and  true 
books  of  account,  wherein  each  of  the  said  copartners  shall 
enter  and  set  down  as  well  all  money  by  them  or  either  of 
them  received,  paid,  laid  out  and  expended  in  and  about 
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the  said  business,'and  also  all  goods,  wares,  stocks,  commod- 
ities and  merchandise  by  them  or  either  of  them  bought  or 
sold  by  reason  of  or  on  account  of  the  said  mining  business, 
and  all  matters  and  things  whatsoever  to  the  said  business 
and  the  management  thereof  in  any  wise  belonging,  which 
said  books  shall  be  used  in  common  between  the  said  co- 
partners, so  that  each  of  the  said  copartners  may  have 
access  thereto  without  any  interruption  or  hindrance  of  the 
others,  and  also  that  said  copartners  once  in  each  month 
during  the  continuance  of  their  copartnership,  on  or  before 
the  fifteenth  day  of  each  month,  or  oftener,  if  deemed 
expedient,  shall  make,  yield  and  render  each  to  the  other  a 
true,  just  and  perfect  account  of  all  profits  and  increase  or 
loss  by  them  or  either  of  them  acquired  or  sustained;  and 
all  gains,  profits  and  increase  that  shall  come,  grow  or  arise 
from  or  by  means  and  out  of  their  said  joint  business,  shall 
be  divided  between  them,  share  and  share  alike,  and  all  loss 
that  shall  happen  to  their  joint  business  by  ill-commodities, 
bad  debts,  or  otherwise,  shall  be  borne  and  paid  between 
them  eaually,  and  that  such  profits  and  losses  shall  be 
divided  oetween  them  once  in  each  month,  or  oftener,  as 
shall,  be  mutually  agreed  between  them. 

"  The  consideration  for  the  transfer  by  the  said  William 
Whalen  to  tlie  said  copartnership  aforesaid  is  the  advance- 
ment by  the  said  copartnership  to  the  said  Whalen  of  all 
necessary  moneys  to  defray  the  expenses  of  the  said 
Whalen  in  and  about  his  contemplated  trip  to  Eureka, 
Eureka  county,  Nevada,  including  his  transportation  and 
living  expenses  to  Eureka  and  return;  and  as  a  further  con- 
sideration for  the  transfer  and  sale  of  the  stockholdings  of 
the  said  Whalen  to  the  coi)artnership  aforesaid,  said  copart- 
ners and  each  of  them  hereby  agree  to  advance  such  other 
money  as  may  be  necessary  to  defray  the  expenses  of  rea- 
sonable attorney's  fees  in  and  about  procuring  certain  books 
and  papers  belonging  to  the  St.  Peter's  Consolidated  Gold 
&  Silver  Mining  Company,  and  the  arranging  and  calling 
of  necessary  stockholders'  and  directors'  meetings  for  the 
purpose  of  reviving  and  re-organizing  the  said  the  Whalen 
Consolidated  Copper  Mining  Company. 

"  As  a  further  consideration  for  the  transfer  of  stock  by 
the  said  Whalen  to  the  copartnership  aforesaid,  each  of  the 
said  copartners  agrees  to  engage  his  best  services  and 
endeavors  in  and  about  promoting  and  advancing  the  inter- 
ests of  the  said  Whalen  and  of  the  Whalen  Consolidated 
Copper  Mining  Company,  devoting  such  time,  labor  and 
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attention  as  may  be  for  the  best  interests  of  the  said  Wha- 
len and  of  the  copartnership  aforesaid. 

"  It  is  further  agreed  that  the  said  private  stockholdings 
of  the  said  William  Whalen,  this  day  transferred  as  afore- 
said, shall  remain  in  escrow  with  Albert  W.  Barnum,  at 
1009  Chicago  Stock  Exchange  Building  in  Chicago,  Cook 
county,  Illinois,  to  be  voted  as  a  unit  at  such  times  as  each 
of  said  copartners  shall  mutually  a^ree  among  themselves, 
and  that  no  part  ef  said  stock  shall  be  voted  or  disposed  of 
by  one  partner  without  the  full  consent  of  the  other 
partners. 

"  It  is  further  agreed  that  the  said  William  Whalen  shall 
have  the  exclusive  management  of  the  said  mines  and  full 
control  of  all  labor  employes  hereafter  to  be  employed. 

"  It  is  further  agreed  that  no  salaries  shall  be  paid  to 
any  of  the  partners  herein  named,  or  to  any  officers  or 
agents  hereafter  to  be  elected,  until  the  mines  and  mining 
property  aforesaid  are  producing  an  income  over  and  above 
all  expenses,  and  among  such  expenses  shall  be  included  the 
obligations  and  contracts  hereafter  to  be  made  by  the  said 
Whalen  for  labor  claims  and  the  costs  of  material,  all  of 
which  said  obligations  shall  he  paid  by  the  said  copartners; 
all  such  pavments  to  be  reimbursed  out  of  the  general 
fund  of  the  Whalen  Consolidated  Copper  Mining  Company, 
when  re-established. 

"  It  is  further  understood  and  agreed  that  no  part  of  said 
stock  purchased  by  this  copartnership  from  the  said  Will- 
iam Whalen  shall  be  sold  for  less  than  $25  per  share,  but 
each  partner  shall  do  all  in  his  power  to  make  sale  of  the 
stock  of  the  said  company. 

"This  copartnership  shall  exist  until  such  time  as  the 

Eartners  shall  mutually  agree  to  dissolve,  and  shall  be 
nown  as  Lay,  Stephens  &  Whalen. 

"  It  is  further  mutually  agreed  that  no  partner  shall  enter 
into  any  individual  speculation  or  speculative  business  what- 
soever without  the  consent  of  his  partners. 

"All  checks  and  drafts  upon  the  general  fund  of  the 
Whalen  Consolidated  Copper  Mining  Company  or  of  the 
copartnership  shall  be  signed  by  one  of  said  partners  and 
countersigned  by  the  other  two. 

"Wm.  Whalen, 
"Chas.  Lay, 
"  Witness :  "  Thomas  C.  Stephens. 

"  William  H.  Gruver, 
"Robert  Humphrey." 
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It  is  further  alleged,  in  substance,  that  the  parties  to  the 
agreement  entered  upon  the  performance  of  their  duties 
under  it  and  that  the  complainant  has  performed  all  the 
duties  devolving  on  him;  that  complainant  and  Lay  caused 
the  necessary  steps  to  be  taken  to  revive  and  re-establish  the 
Whalen  Consolidated  Copper  Mining  Co.  (hereafter  called 
the  Whalen  Co.),  and  to  develop  said  mines,  and  to  that  end 
expended  a  large  sum  of  money  and  devoted  much  time; 
that  the  private  stock  of  Whalen,  which  the  agreement  pro- 
vided should  be  and  remain  with  Barnum,  were  Whalen's 
stockholdings  in  the  Whalen  Co.  and  in  the  St.  Peter's  Con- 
solidated Gold  and  Silver  Mining  Co.  (hereafter  called  the 
St.  Peter's  Co.);  that  at  the  date  of  the  agreement  the 
St.  Peter's  Co.  owned  all  the  capital  stock  of  the  Whalen 
Co.  and  that  said  partners  so  arranged  that  the  greater  part 
of  said  stock  was  assigned  by  the  St.  Peter's  Co.  to  Whalen, 
and  79,980  shares  of  said  stock  became  and  was  the  stock 
referred  to  in  the  partnership  agreement.  The  Whalen 
Co.  is  an  Illinois  corporation,  with  *  a  capital  stock  of 
$2,500,000  divided  into  100,000  shares  of  the  par  value  of 
$25  each.  Pursuant  to  the  partnership  agreement  a  board 
of  directors  of  the  Whalen  Co.  was  elected  and  said  direct- 
ors served  until  their  successors  were  elected.  At  a  regu- 
lar annual  meeting  of  stockholders  of  said  company,  held 
January  12,  1898,  the  same  directors  were  re-elected  for 
another  year,  since  which  time  various  changes  in  the 
directory  have  been  made.  The  next  regular  annual  meet- 
ing of  stockholders  will  occur  Wednesday,  January  II, 
1899,  at  eleven  o'clock  a.  m.  Large  funds  of  complainant 
and  of  the  partnership  have  been  expended  in  promoting 
and  developing  the  business  of  the  Whalen  Co.  Pursuant 
to  the  partnership  agreement  there  was  issued  by  the 
Whalen  Co.  to  complainant,  Whalen  and  Lay,  partners  as 
aforesaid,  a  certificate  numbered  1084,  for  78,981  shares  of 
the  stock  of  said  corporation,  which  stock  was  partnership 
property.  February  10,  1898,  while  complainant  was 
absent  from  the  city  of  Chicago  on  partnership  business, 
Whalen  and  Lay,  without  complainant's  knowledge  or  con- 
sent, made  the  following  agreement: 


First  District — March  Term,  1900.       241 

Whalen  v.  Stephens. 
! 

"This  agreement,  made  this  10th  day  of  February,  1898,  by 
and  between  William  Whalen  and  Charles  Lay,  two  of  the 
partners  of  Lay,  Stephens  &  Whalen,  which  partnership 
was  formed  by  "an  a<^reement  dated  August  12,  1897,  wit- 
nesseth :  That  in  the  absence  of  Thomas  C.  Stephens  in 
Boston,  certain  matters  have  been  presented  which  show  it 
to  be  for  the  best  interest  of  the  said  partnership  of  Lay, 
Stephens  &  Whalen,  that  certificate  1084  of  the  stock  of 
the  Whalen  Consolidated  Copper  Mining  Company  shall 
be  canceled,  said  certificate  bemg  for  78,981  shares;  also 
that  other  certificates  belonging  to  the  said  firm  shall  all 
be  canceled  and  one  certificate  issued  to  William  Whalen 
for  82,115  shares,  bein^  certificate  No.  1136,  to  be  held  by 
him,  the  said  William  Whalen,  for  the  present,  being  all  the 
time  the  property  of  the  said  Lay,  Stephens  &  Whalen. 

''  Witness  our  hands  and  seals  as  above  set  forth,  Febru- 
ary 10,  1898. 

"  William  Whalen,     [Seal.] 
"Chas.  Lay.  [Seal.]" 

Thereupon  Layand  Whalen,  without  complainant's  knowl- 
edge or  consent,  canceled,  so  far  as  they  were  able  to  do  so, 
said  certificate  for  78,981  shares,  and  issued  another  to 
Whalen  for  82,115  shares  of  stock  of  the  Whalen  Co. 
And  thereafter,  by  agreement  between  Lay  and  Whalen, 
the  last  mentioned  certificate  was  canceled,  and  a  new  one, 
numbered  1190,  of  date  June  22,  1898,  for  72,118  shares  of 
Whalen  Co.  stock,  was  issued  to  Whalen  in  his  name,  and 
was  by  him  deposited  with  Albert  W.  Barnum  for  the  ben- 
efit of  the  partnership.  All  of  said  stock,  and,  in  addition 
thereto,  1,865  shares  not  represented  by  any  outstanding 
certificate,  was  and  is  the  partnership  property.  Whalen 
claims  that  certificate  1190  is  his,  and  that  he  will  vote  the 
same  at  the  next  annual  stockholders'  meeting,  and  elect,  as 
be  would  thereby  be  able,  a  board  of  directors  hostile  to 
complainant  and  Lay,  and  would  exclude  complainant  and 
Lay  from  all  management  and  control  of  said  Whalen  Co., 
and  from  benefits  and  profits  of  said  partnership.  Whalen 
has  stated  that  after  January  1st  inst.,  said  partnership 
would  not  exist. 

For  many  months  past  complainant  has  been  unable  to 
procure   an  accounting  from  Whalen,  and,  to  wit,  $10,000 
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of  partnership  money  has  been  expended  by  him,  or  is  in  his 
possession.  Whalen  has  threatened  and  intends  to  obtain 
from  Barnum  stock  certificate  numbered  1190,  and  to  dis- 
pose of  the  same  as  his  own.  Unless  Whalen  is  restrained 
from  obtaining  said  certificate  and  Barnum  is  restrained 
from  delivering  the  same  to  Whalen,  complainant  will  suffer 
irreparable  loss,  etc.  Prayer  for  an  injunction,  an  account- 
ing, dissolution  of  partnership,  etc.  ^    ' 

January  10,  1809,  Lay  filed  an  answer,  admitting  the  alle- 
gations of  the  bill,  and  also  a  cross-bill,  by  which  he  adopts, 
as  part  of  his  cross-bill,  the  averments  and  prjayer  of  the 
bill.  February  1, 1899,  Albert  W.  Barnum  filed  his  answer 
neither  admitting  nor  denying  the  allegations  of  the  bill, 
and  at  the  same  date  he  filed  a  cross-bill  averring  in  sub- 
stance that  June  22,  1898,  Whalen,  Stephens  and  Lay 
called  at  his  oflBce  together  and  deposited  with  him  certifi- 
cate 1190,  for  72,118  shares  of  stock  of  the  Whalen  Co.,  and 
that  it  was  then  understood  that  he  was  not  to  part  with 
said  certificate  without  the  joint  consent  of  Whalen,  Ste- 
phens and  Lay,  and  that  the  certificate  was  still  in  his  posses- 
sion; that  it  runs  in  the  name  of  William  Whalen,  and  that 
he  holds  it  as  a  mere  trustee  and  stockholder,  subject  to  the 
order  of  said  three  persons,  and  has  no  interest  in  it,  and  is 
willing  to  deliver  it  to  the  person  or  persons  entitled 
thereto,  and  offers  to  bring  it  into  court,  etc.  Prays  that 
Stephens,  Whalen  and  Lay  may  be  required  to  interplead, 
etc.,  and  that  they  may  be  restrained  from  commencing 
any  action  against  him.     The  cross-bill  is  sworn  to. 

Stephens  and  Lay  answered  Barnum's  cross-bill,  but  April 
10,  1899,  by  agreement  of  the  parties,  certificate  1190,  for 
72,118  shares  of  the  Whalen  Co.  stock,  was  turned  over  to 
and  impounded  with  the  clerk  of  the  court,  subject  to  the 
further  order  of  the  court,  and  thereupon  the  cross-bill  of 
Barnum  w^as  dismissed,  and  he  was  discharged  from  further 
liability. 

March  3,  1899,  Whalen  filed  his  answer  to  the  bill.  He 
admits  entering  into  a  partnership  agreement  with  the  com- 
plainant and  Lay,  but  neither  admits  nor  denies  that  what 
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purports,  by  the  bill,  to  be  a  copy  of  thfe  agreement,  is  a 
true  copy;  admits  that  Stephens  and  Lay,  at  the  outset,  fur- 
nished him  some  assistance  in  the  way  of  services;  and  that, 
by  the  agreement,  the  St.  Peter's  Co.  stock  was  to  remain 
in  Barnum's  hands;  and  avers  that,  September  30,  1897, 
said  stock  was  turned  over  to  Lay  for  the  partnership  of 
Lay,  Stephens  &  Whalen.  Avers  that  Albert  W.  Barnum 
was  his  attorney,  and  had  in  his  possession  79,981  shares  of 
Whalen  Co.  stock,  which  he,  Barnum,  delivered  to  the 
directors  of  the  ,St.  Peter's  Co.  September  30, 1897,  or  soon 
thereafter,  and  that  said  board  of  directors  delivered  the 
same  to  him,  Whalen;  that  said  shares  were  represented  by 
small  certificates,  which  he,  Whalen,  had  canceled  for  a 
new  certificate  which  was  issued  to  him,  and  which  was 
retained  by  him  till  June  22,  1898,  when  he  deposited  it 
with  Barnum  to  act  as  custodian  of  the  same,  and  as  his 
agent  for  the  sale  and  disposal  of  the  same.  The  remainder 
of  the  answer  consists,  substantially,  of  a*denialof  material 
allegations  of  the  bill.  In  respect  to  the  alleged  agreement 
of  February  10,  1898,  he  avers  that  he  can  neither  read  nor 
write,  and  that  if  he  signed  that  agreement,  he  did  so  by 
reason  of  false  representations  of  its  contents;  that  it  was 
never  read  to  him,  and  he  didn't  know  of  its  existence  till 
it  appeared  in  the  bill.  In  the  concluding  part  of  his 
answer  he  admits  that  there  should  be  an  accounting  of  the 
partnership  transactions.  The  issues  having  been  made  up, 
the  cause  was  referred  to  the  master  to  take  proofs  and 
report  the  same,  with  his  conclusions.  The  master  reported, 
finding,  in  substance,  that  the  partnership  assets  consisted 
of  73,340  shares  of  the  capital  stock  of  the  St.  Peter's  Co., 
certificate  1190  for  72,118  shares  of  the  capital  stock  of  the 
Whalen  Co.,  and,  in  addition,  1,865  shares  of  the  latter 
company,  for  which  certificates  had  not  been  issued,  and 
that  all  of  said  shares  should  be  equally  divided  between 
Stephens,  Lay  and  Whalen;  that  Stephens  was  indebted  on 
the  partnership  accounting  to  Whalen  in  the  sum  of  $479.17, 
and  that,  on  the  payment  by  Whalen  to  Stephens  of  the 
costs  which  had  been  paid  by  Stephens,  Stephens  should 
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pay  said  sum  M  Whalen,  and  that,  on  the  partnership 
accounting,  Stephens  was  indebted  to  Lay  in  the  sam  of 
$790.02,  which  he  should  be  ordered  to  pay;  and  that  com- 
plainant was  entitled  to  the  relief  prayed. 

The  court  overruled  all  objections  except  the  tenth  and 
eleventh,  which  are  unimportant,  and  decreed  in  accord- 
ance with  the  master's  report.  From  the  decree  so  ren- 
dered the  appeal  is  taken. 

William  P.  Shookbt  and  Jambs  D.  Springer,  attorneys 
for  appellant. 

Jesse  A.  and  Henry  R.  Baldwin,  attorneys  for  Thomas 
C.  Stephens,  appellee. 

George  B.  Jenkins,  attorney  for  Charles  Lay,  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  chief  question  in  controversy  is,  whether  appellees 
Stephens  and  Lay  have  any  interest  in  the  stock  of  the 
Whalen  Consolidated  Copper  Mining  Co.  Complainant 
and  Lay  claim  that  they  have  each  one-third  interest  in  said 
stock.  Appellant  claims  the  stock  is  wholly  his,  and  that 
appellees  have  no  interest  whatever  in  it. 

There  is  no  controversy  between  the  parties  as  to  the 
amount  of  the  Whalen  Co.  stock  in  question.  . 

The  Whalen  Co.  is  an  Illinois  corporation  and  its  capital 
stock,  the  number  of  shares  into  which  it  is  divided  and 
the  par  value  of  each  share,  are  as  stated  in  the  bill.  The 
location  of  its  principal  office  is  in  Chicago,  and  May  17, 
1882,  its  articles  of  incorporation  were  duly  recorded.  The 
St.  Peter's  Co.  is  also  an  Illinois  corporation.  Its  capital 
stock  is  $5,000,000,  divided  into  100,000  shares  of  the  par 
value  of  §50  each.  The  location  of  its  principal  office  is 
in  Chicago,  and  it  was  organized  March  5,  1887.  Whalen 
subscribed  for  99,996  shares  of  the  stock  of  the  St.  Peter's 
Co.  and  prior  to  and  at  the  date  of  the  partnership  agree- 
ment, was  president  of  the  company.     He  also  subscribed 
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for  99,996  shares  of  the  stock  of  the  Whalen  Co.  Prior  to 
the  date  of  the  partnership  agreement,  the  St.  Peter's  Co. 
and  the  Whalen  Co.  each  had  mines  in  Nevada,  the  former 
silver  and  the  latter  copper  mines;  but  appellant,  who  was 
the  manager  of  both  companies,  was  confined  in  the  Mis- 
souri penitentiary  for  three  years,  expiring  July  13,  1897, 
for  obtaining  money  by  false  pretenses,  as  appears  by  his 
own  letter,  and  during  that  time  the  mining  properties  in 
Nevada  were  lost  by  the  companies.  At  the  date  of  the 
partnership  agreement,  the  Whalen  Co.  had  no  property, 
and  the  only  property  which  the  St.  Peter's  Co.  had  was 
certain  stock  of  the  Whalen  Co.  which  had  been  donated  to 
it  by  appellant.  Such  was  the  situation  at  the  time  appel- 
lant commenced  negotiations  with  appellees  which  culmi- 
nated in  the  partnership.  Lay  testified  that  about  July  20, 
1897,  he  met  appellant  and  had  interviews  with  him  several 
days  in  succession  thereafter;  that  appellant  told  him  of 
wonderful  copper  property  which  he  had  owned  in  Nevada, 
but  had  lost,  and  then  had  no  title  to  it,  and  asked  the 
witness  to  assist  him;  to  take  charge  of  re-organizing  and 
reviving  the  company  and  securing  money  to  acquire  the 
title  of  certain  miners  to  the  property;  that  witness  told 
him  he  had  no  money  himself,  but  thought  he  could  secure 
the  assistance  of  Thomas  C.  Stephens,  the  appellee,  who  had 
been  a  banker;  that,  at  seven  o'clock  in  the  evening  the 
witness,  Stephens  and  Whalen  met  at  the  Atlantic  Hotel  in 
Chicago,  and  for  about  four  hours  discussed  the  whole  mat- 
ter of  securing  the  Whalen  property  and  the  miners'  claims 
which  were  then  in  the  hands  of  Kenney,  Doherty  and 
Thomas  R.  Whalen,  a  cousin  of  appellant.  "Appellant  said 
he  Avould  like  to  form  a  partnership  with  us  and  would  give 
us  one-third  interest  in  both  the  St.  Peter's  and  Whalen 
companies."  Stephens  then  agreed  that  he  would  furnish 
appellant  the  money  and  a  pass  to  go  to  Nevada.  Subse- 
quently Mr.  Hargis  drew  up  an  agreement,  in  accordance 
with  a  verbal  statement  made  to  him  by  Stephens,  which 
was  submitted  to  Barnum,  appellant's  attorney,  and  finally 
Barnum  drafted  the  agreement  of  August  12,  1897,  which 
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was  read  over  to  and  signed  by  the  parties.  Hargis  testi- 
fied that  he  had  a  talk  with  all  the  partners  before  drafting 
the  first  agreement,  and  that  Stephens  told  him,  in  the 
presence  of  Whalen  and  Lay,  that  he  had  given  to  Stephens 
and  Lay  each  one-third  interest  in  the  Whalen  Co.  stock, 
and  that  Whalen  said  that  was  all  right. 

Counsel  for  appellant  now  objects  to  so  much  of  the  fore- 
going evidence  as  relates  to  negotiations  between  the  par- 
ties prior  to  the  execution  of  thfe  written  agreement  of 
partnership.  ^No  objection  was  made  to  the  evidence  when 
taken,  nor  among  the  objections  to  the  master's  report  is 
there  any  objection  relating  to  the  admission,  exclusion  or 
refusal  to  exclude  evidence.  The  objections  to  the  master's 
report  were  ordered  to  stand  as  exceptions  on  the  hearing. 
The  hearing  is  limited  to  questions  of  this  nature  raised  by 
the  exceptions,  and  when  such  question  is  not  so  raised, 
error  can  not  be  assigned  in  respect  to  it.  The  objection 
comes  too  late.  Prince  v.  Cutler,  69  111.  267;  Pennell  v. 
Lamar  Ins.  Co.,  73  lb.  303;  Jewell  v.  Kock  River  Paper  Co., 
101  lb.  57;  14  Am.  &  Eng.  Ency.,  p.  944. 

Ah  additional  reason  why  appellant  can  not  avail  of 
the  objection,  is  that  he,  being  examined  by  his  solicitor, 
gave  his  version  of  the  negotiations  between  him  and 
the  appellees  prior  to  the  execution  of  the  written  agree- 
ment, materially  contradicting  the  testimony  of  Lay  and 
Hargis. 

In  Moyer  v.  Swy^art,  125  111.  262,  a  bill  was  filed  to  set 
aside  a  will.     The  court  say : 

"  Both  parties  gave  in  evidence  the  statements  and  con- 
versations of  decedent  made  by  and  had  Avith  him  long 
before  the  making  of  the  alleged  will,  and  neither  party 
will  now  be  heara  to  insist  such  statements  and  conversa- 
tions were  not  competent  evidence."     lb.  277. 

By  the  express  terms  of  the  partnership  agreement 
Whalen  trans/erred  to  the  partnership  of  Whalen,  Lay  and 
Stephens,  for  their  joint  interest,  all  his  stock  in  the  St. 
Peter's  Co.  Before  the  execution  of  the  agreeraentWhalen 
had  transferred  to  the  St.  Peter's  Co.  all  his  stock  in  the 
Whalen  Co.,  and  at  the  date  of  the  agreement  it  was  held  by 
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the  former  company.  The  stockholders  of  the  St.  Peter's 
Co.,  were,  therefore,  the  equitable  owners  of  the  stock 
of  the  Whalen  Co.,  and  Whalen,  knowing  that  the  St. 
Peter's  Co.  held  all  the  Whalen  Co.  stock,  must,  we  think, 
have  intended,  by  the  agreement,  to  transfer  to  the  partner- 
ship the  Whalen  Co.  stock.  The  object  of  the  partnership 
is  stated  in  the  agreement  to  be  "  to  take  the  necessary 
steps  to  revive  and  re-establish  the  Whalen  Co.,  and  to  re- 
open and  renew  operations  upon  what  are  known  as  the 
Whalen  mines  in  the  Antelope  mining  district  in  Eureka 
county,  Nevada,  and  to  proceed  at  once  with  the  work  and 
development  of  said  mines."  The  mines  referred  to  in  the 
agreement  by  the  words,  '*  known  as  the  Whalen  mines," 
are  the  Whalen  copper  mines.  This  clearly  appears  from 
the  evidence,  including  Whalen's  testimony.  The  contract 
further  provides  for  the  procuring  of  books  and  papers 
belonging  to  the  St.  Peter's  Co.  and  calling  stockholders' 
and  directors'  meetings  of  that  company,  for  the  purpose  of 
reviving  and  re-organizing  the  Whalen  Co.  The  expressed 
consideration  for  the  transfer  by  Whalen  of  his  stock  to 
the  partnership  is  that  each  of  the  partners  shall  engage  his 
best  services  and  endeavors  in  and  about  promoting  the 
interest  of  Whalen  and  the  Whalen  Co. 

By  the  agreement,  Whalen  was  to  have  the  exclusive 
management  of  the  mines  and  the  control  of  employes. 
No  salaries  were  to  be  paid  until  the  mines  should  produce 
an  income  in  excess  of  all  expenses.  The  agreement  pro- 
vides that  the  partners  shall  consolidate  their  several  inter- 
ests into  one  interest,  and  that  at  the  end  of  the  partnership 
the  partners  shall  account  each  to  the  others,  "and  all 
and  every  the  stock  and  stocks  and  increase  thereof  which 
shall  appear  to  be  remaining  either  in  money,  goods,  stocks, 
wares,  merchandise,  fixtures,  debts  or  otherwise,  shall  be 
divided  between  them,  share  and  share  alike." 

The  sole  final  purpose  of  the  partnership,  as  expressed  in 
the  agreement,  was  to  work  the  Whalen  copper  mines. 
No  intention  whatever  is  expressed  or  indicated  of  working 
the  St.  Peter's  mines.     If  then,  as  Whalen  claims,  his  part- 
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ners,  Lay  and  Stephens,  acquired  no  interest  in  the  Whalen 
Co.  stock,  they  bound  themselves  to  furnish  money,  their 
time  and  best  services  and  endeavors  in  promoting  the 
interests  of  a  company  in  which  they  had  no  interest  Avhat- 
ever,  and  in  the  profits  of  which  they  could  not  participate — 
in  other  words,  for  practically  nothing;  because,  with  the 
exception  of  the  Whalen  stock,  the  St.  Peter's  Co.  had  no 
property;  and  its  stock  was,  consequently,  worth  nothing 
in  the  market.  The  partnership  not  being  bound  by  the 
agreement  to  work  the  mines  formerly  belonging  to  the  St. 
Peter's  Co.  or  any  mines  in  the  name  of  that  company,  the 
provision  above  quoted  for  the  equal  division  between  the 
partners,  at  the  termination  of  the  partnership,  of  all  profits, 
stocks,  etc.,  of  the  partnership,  is,  if  appellant's  contention 
be  conceded,  utterly  meaningless. 

"Courts  will  seek  to  discover  and  give  eflfect  to  the 
intention  of  the  parties,  so  that  the  performance  of  the 
contract  may  be  enforced  according  to  the  sense  in  which 
they  mutually  understood  it  at  the  time  it  was  made;  and 
greater  regard  is  to  be  had  to  their  clear  intent  than  to  any 
particular  words  which  they  may  have  used  to  express  it." 
Minnesota  Lumber  Co.  v.  Coal  Co.,  160  111.  85,  93. 

And  for  the  purpose  of  ascertaining  the  intention  of  the 
parties,  the  court  will  endeavor,  by  extrinsic  evidence  of 
such  facts  as  the  parties  had  in  view,  to  place  itself  as  nearly 
as  possible  in  their  position;  so  that  it  may  understand  the 
language  used  in  the  sense  intended  by  them.  Doyle  v. 
Teas,  4  Scam.  202,  254;  Barrett  v.  Stow,  15  111.  423;  Sigs- 
Avorth  V.  Mclntyre,  18  lb.  126. 

In  seeking  to  ascertain  the  intention  regard  will  also  be 
had  to  the  practical  construction,  if  any,  which  the  parties 
by  their  acts  have  given  to  the  contract.  Leavers  v.  Cleary 
75  111.  349;  Alexander  v.  Tolleston  Club,  110  lb.  65,  76-77; 
C.  Coal  Co.  V.  YochCoal  Co.,  57  111.  App.  6m, 

In  Doyle  v.  Teas,  supraj  the  court  repudiates  the  rule 
announced  by  Lord  Bacon,  that  a  patent  ambiguity  can  not 
be  explained  by  parol  evidence,  and  quotes  with  approval 
this  language  from  Fish  v.  Hubbard,  21  Wend.  651 : 

"  It  is  impossible  to  sustain  this  rule,  if  we  take  ambi- 
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guity  in  its  broad  sense,  of  doubtfulness,  uncertainty  and 
double  meaning." 

After  executing  the  agreement  Whalen  went  to  Nevada, 
Stephens  having  furnished  him  Avith  money  to  pay  his 
expenses  and  railroad  transportation  as  far  as  Omaha,  and 
secured  contracts  for  the  copper  mines  formerly  owned  by 
the  Whalen  Co.  That  a  meeting  of  the  stockholders  of  the 
St.  Peter's  Co.  was  held  about  September  30, 1897,  at  which 
a  board  of  directors  was  elected  and  the  directors  were 
authorized  to  liquidate  an  alleged  indebtedness  of  the  com- 
pany to  Whalen,  and  to  transfer  to  him  79,980  shares  of 
the  Whalen  Co.  stock,  theretofore  donated  by  AVhalen  and 
wife  to  the  St.  Peter's  Co.,  and  that,  subsequently,  the 
board  of  directors  transferred  to  Whalen  78,740  shares  of 
the  Whalen  Co.  stock,  and  passed  a  resolution  that  the 
remaining  shares  not  so  transferred  should  be  transferred 
to  Whalen  when  all  debts  due  by  the  St.  Peter's  Co.  should 
be  satisfied,  are  matters  not  controverted.  The  appellant, 
in  his  answer,  admits  that  79,891  shares  of  the  Whalen  Co. 
stock  were  delivered  to  him  by  the  directors  of  the  St.  Peter's 
Co.,  and  that  in  lieu  of  small  certificates  of  the  same  a 
single  certificate  was  issued  by  the  Whalen  Co.  when  that 
company  was  organized  and  had  elected  a  board  of  directors. 
The  evidence  shows  that  October  1,  1897,  the  Whalen  Co. 
issued  to  Whalen  a  certificate  for  79,470  shares  in  his  name, 
on  which  certificate  is  indorsed  an  assignment  or  transfer 
to  Messrs.  Lay,  Stephens  and  Whalen,  signed,  "  Wm. 
Whalen,"  and  on  which  is  also  indorsed: 

"  Canceled  bv  request  of  Wm.  Whalen  and  certificate 
No.  1084  issued  in  lieu  of  same. 

November  1,  1897.  Chas.  Lay, 

Secretary  and  Treasurer." 

Whalen's  signature  to  the  assignment  was  proved.  Ste- 
phens, Lay  and  Whalen  were  elected  directors  of  the  com- 
pany and  Stephens  was  chosen  president,  Whalen  vice- 
president,  and  Lay  secretary  and  treasurer  of  the  Whalen 
Co.,  on  its  re-organization. 

November  1,  1897,  the  Whalen  Company  issued  to  Lay, 
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Stephens  &  Whalen  certificate  number  1084:  for  78.980 
sharps  of  the  stock  of  that  company.  Lay  testified  that 
Whalen  was  present  at  a  majority  of  the  meetings  of  the 
board  of  directors. 

The  agreement  of  February  10,  1898,  between  Lay  and 
Whalen,  a  copy  of  which  is  contained  in  the  statement  pre- 
ceding this  opinion,  shows  what  became  of  certificate  num- 
bered 1084r.  It  was  provided  by  that  agreement  that 
certificate  1084  should  be  canceled,  and  a  new  certificate, 
to  be  numbered  1136,  for  82,115  shares,  should  be  issued  to 
William  Whalen.  The  agreement  contains  the  following 
significant  language:  "  to  be  held  by  him,  the  said  William 
Whalen,  for  the  present,  being  all  the  time  the  property  of 
the  said  Lay,  Stephens  &  Whalen."  Lay  testified  that  the 
agreement  was  drawn  under  the  following  circumstances : 
Whalen  had  told  him,  Lay,  thftt  he,  Whalen,  had  made 
a  statement  that  there  had  been  more  stock  sold  by  him  to 
third  parties  than  there  had  been  sold  to  one  Cooper,  and 
asked  him,  Lay,  to  prepare  a  statement  which  he,  Whalen, 
could  use  to  exonerate  himself;  that  the  stock  could  be  can- 
celed and  left  in  such  condition  that  it  could  be  stated  to 
have  bpen  issued  to  Whalen,  and  that  it  could  be  placed  in 
Barnum's  hands;  that  he.  Lay,  then  told  Whalea  that  it 
would  be  impossible  to  cancel  the  certificate  so  far  as  Ste- 
phens was  concerned,  he  being  absent,  but  that  so  far  as 
they  two  were  concerned  they  might  do  it. 

Stephens,  who,  at  the  time  of  the  agreement,  was  absent 
in  Boston  on  business  of  the  Whalen  Co.,  had  left  his 
signature  to  about  twenty  blank  stock  certificates  to  be 
used,  if  necessary,  in  the  sale  or  transfer  of  stock.  In  pur- 
suance of  the  agreement  of  February  10th,  certificate  num- 
bered 1136,  of  date  February  10,  1898,  for  82,115  shares, 
Avas  issued  to  William  Whalen.  Indorsed  on  the  certifi- 
cate is  a  blank  for  an  assignment,  no  name  of  transferee  or 
assignee  being  filled  in,  signed,  "  Wm.  Whalen." 

June  22,  1898,  after  Stephens  returned  from  Boston,  cer- 
tificate numbered  1136  was  canceled  and  certificate  num- 
bered 1190  for  72,119  shares  of  Whalen  Co.  stock  was  issued 
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in  Whalen's  name.  Lay  testified  that  when  certificate  1190 
was  issued  he,  Stephens  and  Whalen  went  to  Barnum's 
ofiBce  and  left  it  in  Barnum's  hands  in  escrow;  that  while 
they  were  all  present  in  Barnum's  office,  Stephens  asked 
Barnum  if  he  would  charge  anything  for  taking  and  hold- 
ing the  stock,  and  that  Barnum  said  that  as  it  came  under 
the  contract  agreement  for  him  to  hold  it  in  escrow,  he 
would  make  no  charge  for  doing  so.  The  issue  to  the  part- 
nership of  Whalen  Co.  stock,  Whalen  being  vice-president 
and  a  director  of  the  Whalen  Co.  at  the  date  of  such  issue, 
the  transfer  by  Whalen  to  the  partnership  of  stock^issued  in 
his  name,  the  agreement  between  Whalen  and  Lay  of  Feb- 
ruary 10,  1898,  and  the  depositing  certificate  1190  with  Bar- 
num by  and  for  the  partnership,  are  not  only  evidence  that 
it  was  the  intention  of  the  parties  in  executing  the  agree- 
ment of  August  12,  1897,  that  the  Whalen  Co.  stock  should 
be  partnership  property,  but  are,  as  we  think,  inconsistent 
with  any  other  reasonable  hypothesis.  These  acts  are  a 
practical  construction  of  the  partnership  agreement  by  the 
parties.  Whalen,  in  his  testimony,  admitted  that  about 
the  date  of  the  February  agreement  he  signed  a  paper  for 
Lay,  but  that  he  could  not  read  and  did  not  know  what  it 
was;  that  he  had  promised  Lay  and  Stephens  1,000  shares 
each  of  Whalen  Co.  stock,  when  the  Whalen  Co.  should  be 
on  a  paying  basis,  if  they  would  act  honorably  with  the 
company  and  in  his  interest,  and  that  Mr.  Lay  said  they, 
Stephens  and  Lay,  ought  to  have  something  to  show  what 
had  been  promised  them,  and  that  the  paper  was  read  to 
him  in  that  way.  Lay  not  only  testified  as  above  stated  i/i 
respect  to  the  conversation  between  him  and  Whalen  which 
preceded  and  led  up  to  the  execution  of  the  agreement, -^ 
but  further  testified  that  the  contract  was  in  duplicate,  and 
that  Whalen  took  one  of  the  duplicates,  facts  inconsistent 
with  Whalen's  evidence.  Whalen  testified  that  he  could 
read  figures  when  plainly  written  and  could  write  his  name. 
Whalen  attempted  to  avoid  the  effect  of  the  testimony 
that  certificate  1190  was  deposited  with  Barnum  in  escrow 
by  producing  a  receipt  from  Barnum  for  the  certificate  and 
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a  power  of  attorney  from  himself  to  Barnum,  both  of  date 
June  22,  1898,  in  respect  to  the  shares  evidenced  by  the 
certificate,  which  receipt  and  power  of  attorney  are  wholly 
inconsistent  with  the  hypothesis  that  the  certificate  was 
partnership  property  or  was  deposited  by  and  for  the  part- 
ners, and  by  testifying  that  he,  Lay  and  Stephens  were  pres- 
ent when  the  receipt  and  power  of  attorney  were  executed 
and  that  they  were  read  in  their  presence.  It  was  testified 
by  Lay  and  Stephens,  that  June  22,  1898,  they,  Lay  and 
Stephens,  left  Barnum's  oflBlce  together;  that  Whalen  said 
he  had  some  private  business  with  Barnum,  and  remained 
in  the  office  after  they  left,  and  that  they  had  no  knowl- 
edge whatever  of  the  receipt  or  the  power  of  attorney- 
William  H.  Gruber,  an  attorney  at  law  and  notary  public, 
employed  in  Mr.  Barnum's  office,  and  who  took,  as  notary, 
Whalen's  acknowledgment  to  the  power  of  attorney,  tes- 
tified that  Lay  and  Stephens  were  in  Barnum's  office  the 
day  the  power  of  attorney  and  receipt  were  executed,  bat 
that  they  left  the  office  before  they  were  executed,  and  that 
at  the  time  of  the  execution  of  the  papers  the  only  persons 
present  in  the  office  were  himself,  Whalen  and  Barnum.  We 
think  the  master  was  warranted  in  discrediting  Whalen's 
testimony.  • 

Certain  documentary  evidence  introduced  by  the  appel- 
lees tends  to  support  their  contention  that  the  Whalen  Co. 
stock  was  the  property  of  the  partnership.  Among  such 
evidence  is  an  account  signed  by  Whalen  and  sent  by  him 
from  Nevada  to  Lay,  which  is  headed  "  Private  account  of 
Stephens,  Lay  and  Whalen,"  is  dated  June  1, 1898,  and  re- 
lates solely  to  expenses  incurred,  etc.,  in  connection  with 
the  working  of  the  copper  mines  in  Nevada.  The  last  item 
in  the  account  is  "June  2,  company  owes  up  to  date,  $113.98." 
Appellant's  counsel  contend  that  the  words  "  Private 
account  of  Lay,  Stephens  and  Whalen,"  are  in  a  different 
handwriting  from  the  remainder  of  the  document  and  a 
forgery,  and  the  original  document  has  been  produced  for 
our  inspection.  Frederick  Manheim,  who  was  appellant's 
clerk  at  the  date  of  the  document,  testified  that  he  wrote 
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it  at  appellant's  dictation,  and  that  the  entire  document, 
except  the  signature,  "  Wm.  Whalen,"  was  in  his,  the  wit- 
ness', handwriting.  Our  opinion  is,  on  inspection  of  the 
document,  that,  excepting  the  signature,  it  is  all  in  the  same 
handwriting. 

Eight  letters  written  by  appellant  while  in  Nevada  to 
Lay  were  put  in  evidence  by  appellees.  These  letters  indi- 
cate that  the  stock  of  the  Whalen  Co.  was  partnership 
property.     In  a  letter  of  date  May  24,  1898,  this  occurs : 

"  I  would  like  to  put  some  miners  to  work  in  two  or  three 
of  the  mines.  I  will  say  again  about  sixteen  men  for  two 
months — say  from  June  to  July — would  make  Siegel  & 
Cooper  crazy,  or  anybody  like  them.  Then  our  stock  will 
be  worth  $200  a  share  and  a  great  deal  more  than  that." 

In  his  letter  of  August  17,  1896,  appellant  writes : 

"  Will  yourself  and  stockholders  give  me  an  option  on 
your  stock  for  six  months  ?  You  both  ought  to  be  willing 
to  do  this,"  etc. 

In  his  letter  of  August  18, 1898,  he  writes : 

"  Before  yourself  and  the  rest  of  the  directors  of  the 
majority  of  the  board  closes  the  ofBce,  I  presume  yourself 
and  Mr.  Stephens  ought  to  be  very  willing  and  glad  to 
give  that  option  that  I  asked  for  in  my  letter  of  the  16th, 
the  proposed  stock  that  you  both  got  hy  contrdct  which  is  in 
escroiD^  which  has  not  cost  either  ot*  you  a  cent.  On  the 
contrary,  you  are  money  ahead.  Under  the  present  cir- 
cumstances yourself  and  Stephens  can't  have  much  value 
on  the  stock,  so  I  am  looking  for  you  to  give  me  a  very 
low  option,  and  that  will  relieve  you  and  Stephens  of  the 
great  strain  that  you  claim  you  are  undergoing." 

The  only  stock  in  escrow,  so  far  as  the  evidence  shows, 
is  the  stock  placed  in  Barnum's  hands  by  the  partners  June 
22, 1898.  In  his  letter  of  August  20,  1898,  he  again  asks 
for  an  option,  writing : 

"  I  hope  you  and  Mr.  Stephens  will  give  me  a  reasonable 
option  on  your  stock,"  etc. 

In  his  letter  of  September  1,  1898,  he  writes: 

"  I'll  give  both  of  you  twenty  thousand  apiece  if  you  will 

five  me  an  option  on  your  interests,  as  I  have  asked  for 
efore." 
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It  appears  from  the  evidence,  including  one  of  appellant's 
letters,  that  money — the  proceeds  of  sale  of  the  Whalen 
Co.  stock — was  deposited  in  bank  by  appellant's  consent, 
in  the  name  of  Lay  as  trustee,  and  that  appellees  were 
authorized  by  appellant  to  draw  on  the  bank  account. 
Whalen,  in  his  testimony,  refers  to  moneys,  the  proceeds  of 
sales  of  the  stock  in  question,  as  his  private  funds. 

Seven  witnesses  testified  to  admissions  by  appellant  that 
appellees  were  his  partners  in  ^he  business  of  the  Whalen 
Co.  and  in  working  that  company's  mines.  There  was 
conflicting  evidence  on  the  part  of  appellant,  comment 
on  which  would  unnecessarily  and  profitlessly  extend  this 
opinion.  Suifice  it  to  say  that  we  regard  the  master's  con- 
clusions of  fact  well  supported  by  the  evidence. 

It  clearly  appears  from  the  evidence  that  the  sole  purpose 
of  re-organizing  the  St.  Peter's  Co.  was  to  procure  a  trans- 
fer by  that  company  of  the  Whalen  Co.  stock.  The  com- 
pany, after  its  re- organization  of  the  transfer  of  that  stock, 
did  nothing  more.  It  also  appears  from  the  evidence  that 
there  was  no  intention  on  the  part  of  Whalen  or  either  of  the 
other  partners  to  operate  any  mines,  except  the  Whalen  Co. 
copper  mines.  It  was  testified  by  Stephens,  and  his  testi- 
mony was  not  contradicted,  that  the  partners  owned  all  the 
stock  of  the  St.  Peter's  Co.  Owning  all  the  stock,  they 
were  able  to  control  the  company's  affairs.  Appellant's 
counsel  contend  that  the  St.  Peter's  Co.  could  not  lawfully 
hold  the  stock  of  the  Whalen  Co.,  citing  People  v.  Chicago 
Gas  Trust  Co.,  130  111.  263.  If  this  proposition  was  sound,- 
we  can  not  perceive  how  it  would  help  the  appellant.  If  the 
donation  by  appellant  to  the  St.  Peter's  Co.  was  void,  then 
the  stock  remained  the  property  of  appellant,  and  he  could 
lawfully  contract  for  its  becoming  partnership  property. 
The  case  cited  is  not  the  least  in  point.  In  the  articles  of 
incorporation  of  the  gas  company,  one  of  the  objects  of 
incorporation  was  stated  to  be,  to  purchase  and  hold  or  sell 
the  capital  stock  of  other  gas  or  electric  companies.  The 
questionnegatively  decided  was,  whether  the  power  to  so 
hold  or  sqII  could  be  conferred  on  the  gas  company,  under 
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the  general  incorporation  law  of  this  State.  It  was  not 
decided  in  that  case,  nor  has  it  been  in  any  other  case,  so 
far  as  we  are  aware,  that  a  donation  of  money  or  personal 
property  can  not  lawfully  be  made  to  a  corporation.  It  is 
also  contended  by  counsel  for  appellant  that  no  cause 
warranting  a  dissolution  of  the  partnership  was  proved. 
Stephens  testified  that,  during  the  summer  of  1893,  Whalen 
stated  to  him,  in  the  presence  of  Lay,  that  after  January  1, 
1899,  there  would  be  no  further  partnership.  It  is  apparent 
from  the  letters  heretofore  mentioned,  written  by  Whalen 
to  Lay,  that  there  was  a  radical  diflference  'between  th« 
partners  as  to  how  the  mines  should  be  operated,  and  that 
Whalen  was  bitterly  antagonistic  to  his  partners.  In  his 
letter  of  September  6,  1898,  to  Lay,  he  writes : 

•'  One  of  these  days  you  will  have  to  account  for  false- 
hoods and  insults  in  touching  my  personal  character,  in  the 
courts,  just  as  sure  as  God  is  in  heaven.  I  will  try  and 
bring  you  to  justice.  It's  an  old  saying,  and  a  true  one, 
that  it's  a  long  road  without  any  turn  in  it."  *****][ 
see  you  have  turned  the  business  of  the  company  into  scan- 
dals, that  was  never  proven  that  such  things  or  scandals 
ever  existed."  *  *  *  "  You  are  like  Siegel  &  Cooper, 
either  rule  or  ruin.  Yes;  if  there  was  $100,000  or  one 
million,  and  yourself  and  Stephens  had  access  to  it,  as  you 
did  have,  there  would  be  nothing  left  for  Mr.  Whalen." 
♦  «  *  u  "jij^Q  understanding  was,  and  the  pledge  was, 
that  you  both  would  not  tell  any  one  about  the  contract 
that  was  made  between  us.  We  did  shake  hands  and  word 
on  this,  the  three  of  us,  but  you  both  broke  your  pledge 
and  told  it  to  the  two  Jews.  Then  you  set  them  wild  to 
try  to  get  a  block  of  stock  for  nothing.  This  it  Avas  that 
caused  all  this  blackmailing  business.  It's  my  opinion  that 
you  will  make  the  same  accomplishment  as  you  did  in 
Michigan  City,  and  as  you  did  in  Chicago,  when  you 
were  secretary  of  the  bicycle  company.  I  am  sure  I 
was  not  connected  with  either  of  those  two  enterprises. 
Yes,  I  knew  all  along  that  the  outside  stockholders 
did  not  know  the  rascality  that  was  goin^  on,  and  that 
is  why  you  did  not  want  to  send  their  names  and 
addresses.  As  long  as  you  picked  out  remarks  out  of  Mr. 
•Schindel's  report,  why  didn't  you  pick  out  all  of  it?  Your 
action  proves  to  me,  and  the  letters  you  write,  that  you  are 
just  as  crooked  as  a  crooked  stick  could  grow.     Your  his- 
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tory  will  come  out  after  awhile,  but  I  suppose  you  won't 
care.  You  have  cheated  the  prisons  out  of  a  victim.  There 
is  plenty  of  honest  men  in  them,  and  the  Lord  knows  but 
you  would  have  your  dues  if  you  were  there.  But,  as  I 
said  before,  it  is  a  lon^  road  without  a  turn.  I  don't  want 
to  waste  paper  in  writing  more  to  you." 

As  before  shown,  appellant  was  so  anxious  to  dissolve 
the  partnership  that  he  oflFered  his  partners  $20,000  each 
for  an  option  on  their  interest. 

In  Singer  v.  Heller,  40  Wis.  544,  the  court  say : 

"  The  law  seems  to  be  well  settled  that  a  court  of  equity 
.will  dissolve  a  partnership  when  the  disagreements  and 
disputes  between  the  parties  have  become  so  violent  and 
lasting  as  to  prevent  any  beneficial  results  from  the  con- 
tinuance of  the  connection,"  citing  authorities. 

In  Gerard  v.  Gateau,  84  111.  121,  the  court  say: 

"  That  such  embittered  relations  may  exist  as  would  ren- 
der it  impracticable  to  conduct  the  business,  and  justify  a 
decree  dissolving  the  partnership,  admits  of  no  discussion, 
on  principle  as  well  as  upon  authorit3\" 

See,  also,  cases  cited  in  note  2,  17  Am.  &  Eng.  Ency.,  p. 
1105.  We  are  of  opinion,  from  the  evidence,  that  such 
embittered  relations  exist  between  appellant  and  his  part- 
ners as  render  it  impracticable  for  them,  as  partners,  to 
conduct  beneficially  the  business  of  the  partnership. 

Lastly,  it  is  objected  that  the  master  should  have  reported 
a  statement  of  account,  showing  in  detail  what  each  part- 
ner owed  to  the  others  and  to  the  partnership,  and  what 
the  partnership  owed  to  each  of  the  partners.  The  objec- 
tions to  the  master's  report,  which  stood  as  exceptions  on 
the  hearing,  do  not  include  any  objection  to  the  form  of 
the  report.  The  objections,  numbered  34th  and  35th,  are 
as  follows : 

"34th.  To  the  finding  that  the  complainant  is  indebted 
to  this  defendant  upon  the  partnership  accounting  had 
before  the  master  in  only  the  sum  of  $479.17." 

"  35th.  To  the  finding  that  upon  payment  by  this  defend- 
ant to  said  complainant  of  the  costs  of  this  proceeding  said 
complainant  should  be  ordered  to  pay  to  this  defendant 
only  the  sum  of  $479.17." 
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These  are  the  only  objections  relating  to  the  accounting, 
and  we  do  not  find  them  sustained  by  the  evidence. 

Filed  in  the  cause  is  what  purports  to  be  an  abstract  of 
the  record.  Little  or  no  attempt  at  condensation  has  been 
made  in  its  preparation.  Questions  to  and  answers  by  Avit- 
nesses  appear  as  in  the  record.  The  rule  of  the  court 
requires  that  printed  abstracts  of  the  record,  not  printed 
copies  of  it,  shall  be  filed.    The  decree  will  be  affirmed. 


I  »2      2,57 
(I09_J«526 

City  of  Chicago  y.  Annie  E.  McCrudden,  by  her  Next  l^  ,^ 

Friend. 

1.  Neolioence— WTien  Not  Contributory,  as  a  Conclusion  of  Law.— 
The  fact  that  a  girl,  twelve  years  of  age,  at  the  time  of  an  injury  by 
reason  of  a  defective  sidewalk,  was  walkiner  backward,  talking  to  other 
children  in  company  with  her,  does  not  of  itself  establish  negligence  on 
her  part  as  a  conclusion  of  law. 

2.  Same— ^  Question  for  the  Determination  of  the  Jury.-^The  ques- 
tion as  to  whether  a  girl  twelve  years  of  age,  on  her  way  to  school,  in 
company  with  other  children,  who  walked  backward  for  a  few  steps 
while  talking  to  her  playmates,  and  was  injured  by  falling  into  a  hole 
in  the  sidewalk,  was  guilty  of  negligence,  is  one  for  the  determination 
of  the  jury  under  all  the  circumstances  of  the  case. 

3.  SiDVWATJKS— Rights  ajid  Duties  of  Persons  Upon.— A  pedestrian 
upon  a  sidewalk  may  ordinarily  assume  that  such  walk  is  in  a  reason- 
ably safe  condition  for  travel.  He  is  not  bound  to  keep  his  eyes  con- 
stantly fixed  on  the  walk  in  a  search  for  possible  holes  or  other  defects. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County.  Heard  in  this  court  at  the  March  term,  1900. 
Affirmed.    Opinion  filed  November  22,  1900. 

Statement. — This  action  was  brought  by  appellee,  suing 
by  her  next  friend,  against  the  City  of  Chicago,  to  recover 
damages  for  injuries  sustained,  as  it  is  claimed,  through 
negligence  of  the  city. 

Several  boards  were  removed  in  one  of  the  public  side- 
walks of  the  city,  for  the  purpose  of  laying  water  pipes. 
An  excavation  was  made  in  the  ground  where  the  boanis 

VoInXCIIIT 
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were  taken  up,  and  the  hole  thus  raade  was  left  uncovered 
and  unguarded.  Appellee,  a  child  of  about  twelve  years, 
while  on  her  way  to  school,  fell  into  this  hole  and  was 
severely  injured.  At  the  time  she  fell  she  was  talking  with 
four  other  girls,  her  companions,  and  she  was  in  front  of 
the  other  four  and  was  walking  backwards.  The  hole 
was  eighteen  inches  in  width  and  from  twelve  to  eighteen 
inches  deep.  Appellee  testified  that  she  was  not  aware 
that  there  was  this  defect  in  the  walk.  Two  of  the  girls 
who  were  with  her  testiiSed  that  they  did  not  see  the  hole 
until  appellee  had  fallen  into  it. 

There  was  evidence  tending  to  show  that  the  injury 
resulted  in  a  permanent  curvature  of  the  spine,  making 
appellee  humpbacked,  or  as  it  is  termed  by  one  of  the  med- 
ical witnesses,  *'  pigeon  breasted."  The  deformity  is  known 
as  Pott's  disease  and  is  permanent. 

The  jury  found  the  issues  for  appellee  and  assessed  her 
damages  at  $5,000.  From  judgment  upon  this  verdict  the 
appeal  here  is  prosecuted. 

Andrew  J.  Ryan,  George  E.  Gorman  and  James  J. 
Kelly,  attorneys  for  appellant. 

Oliver  &  Mecartney,  attorneys  for  appellee. 

Mr.  Jcstice  Sears  delivered  the  opinion  of  the  court. 

But  one  question  is  presented  by  the  brief  of  appellant, 
viz  :  Does  the  evidence  disclose  such  conduct  on  the  part  of 
appellee  as  constitutes  in  law  contributory  negligence,  and 
hence  bars  a  recovery  ?  The  only  basis  of  the  contention 
that  it  does  is  the  fact  that  appellee  when  injured  was  walk- 
ing backward,  talking  to  other  children  who  accompanied 
her.  The  question  then  is,  does  the  fact  that  appellee  was 
walking  backward  when  injured  of  itself  establish  negli- 
gence as  a  conclusion  of  law.  We  are  of  opinion  that  it 
does  not,  and  that  the  question  was  a  question  of  fact  prop- 
erh'^  submitted  to  the  jury.  In  determining  if  a  certain 
course  of  conduct  constitutes  negligence  on  the  part  of  a 


First  District — March  Term,  1900.      259 

Union  Bridge  Co.  v,  Teehan. 

child,  the  child's  age,  together  with  all  surrounding  circum- 
stances, are  to  be  considered  by  the  jury.  Cit}^  v.  Keefe, 
114  111.  222;  L  C.  R.  R.  Co.  v.  Slater,  129  111.  99. 

This  child  was  at  the  time  of  the  injury  about  twelve 
years  of  age.  We  are  not  prepared  to  hold  that  her  con- 
duct in  walking  backward  for  a  few  steps  while  talking  to 
her  playmates  was  so  clearly  negligent  that  all  reasonable 
minds  would  agree  in  so  pronouncing  it.  Instances  are  not 
wanting  where  it  has  been  held  that  adults  who  had  failed 
to  keep  their  eyes  upon  the  pathway  they  were  following 
might  yet  be  found  to  have  been  in  the  exercise  of*  ordinary 
care.  City  v.  McLean,  133  111.  153;  City  v.  Babcock,  143 
111.  358;  Pullman  Co.  v.  Connell,  74  111.  App.  447. 

In  City  V.  Babcock,  supra^  the  court  said  : 

"  A  pedestrian  upon  such  sidewalk  may  ordinarily  assume 
that  the  sidewalk  is  in  a  reasonably  "safe  condition  for 
travel.  To  hold  that  such  person  is  absolutely  bound  to 
keep  his  or  her  eyes  constantly  fixed  on  the  sidewalk  in  a 
search  for  possible  holes  or  otlier  defects,  would  be  to  estab- 
lish a  manifestly  unreasonable  and  wholly  impracticable 
rule." 

We  hold  that  it  was  for  the  jury  to  determine  under  the 
evidence  in  this  case  whether  in  view  of  her  age  and  other 
surrounding  circumstances,  the  conduct  of  appellee  was 
negligent,  and  we  can  not  say  that  the  finding  of  the  jury 
in  this  behalf  is  manifestly  against  the  weight. of  the  evi- 
dence.   No  other  question  is  raised  by  counsel  for  appellant. 

The  judgment  is  affirmed. 


Union  Bridge  Co.  and  the  Elmira  Bridge  Co.  v.  Timothy  gtoos  874 

J,  Teehan. 

1.  Notice— To  a  Foreman,  of  Defects  in  Machinery.—Notice  of  the 
condition  of  machinery  to  the  immediate  foreman  in  charge  of  work- 
men, is  notice  to  the  employer. 

2.  Master  and  Servant— Lia6i7i7y  of  the  Master  for  a  Failure  to 
Furnish  Safe  Appliances,— The  master  is  liable  for  injuries  resulting 
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from  his  failure  to  furnish  reasonably  safe  machinery  and  appliances 
with  which  to  do  his  work. 

3.  Damages— W/iere  $10,000  is  Not  Excessive.— A  bridge  and  iron 
worker  who  had  learned  the  trades  of  plumbing  and  gas-litting,  twenty- 
nine  years  of  age,  in  good  physical  condition,  earning  $3.30  per  day, 
was  injured  by  reason  of  a  defect  in  the  machinery  with  which  he  was 
working.  He  was  examined  by  an  experienced  physician  in  June,  1897, 
less  than  two  months  after  the  accident,  and  again  in  February,  1898; 
when  first  examined  he  was  at  a  hospital,  and  had  a  severe  crushing 
injury  over  the  right  eye;  the  bone  crushed  in  and  the  chin  cut,  leaving 
a  scar  over  two  inches  in  length;  the  nerve  which  supplied  the  lower 
part  of  the  head  was  cut,  so  there  was  no  feeling  over  the  face  two  or 
three  inches  in  area;  also  a  severe  inflammation  about  the  right  elbow, 
which  was'  much  swollen,  and  no  movement  possible  at  the  joint;  his 
right  arm  was  very  much  wasted  and  smaller  than  the  left;  he  walked 
with  a  limp;  there  was  a  tenderness  near  the  outer  side  of  the  hip  joint 
and  a  bruising  of  the  bone.  At  the  second  examination  he  had 
imiTTOved,  but  the  loss  of  feeling  was  permanent,  as  was  also  the  injury 
to  the  arm,  as  to  which  latter  injury  he  gave  it  as  an  opinion  that  there 
was  little  hope  of  improvement,  and  that  the  injury  to  the  hip  was  not 
of  a  permanent  nature.    It  was  held  that  a  verdict  for  $10,000  was  not 

excessive. 

\ 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Ck)urt  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opinion 
filed  November  22,  1900. 

O.  W.  Dynes,  attorney  for  appellants. 

JuDD  &  Hawley,  attorneys  for  appellee. 

Mb.  Justicb  Windes  delivered  the  opinion  of  the  court. 

This  case  was  before  this  court  on  a  former  appeal  by 
Teehan,  the  present  appellee,  from  a  judgment  nvn  obstante 
veredicto  rendered  by  the  Superior  Court  in  favor  of  the 
defendants  below,  the  present  appellants,  which  was  reversed 
and  the  cause  remanded  with  directions  to  the  Superior 
Court  to  entertain  a  motion  for  a  new  trial  by  defendants, 
or  either  of  them,  if  one  should  be  made,  and  if  such  motion 
should  not  be  made  or  should  be  made  and  overruled,  then 
to  enter  judorment  on  the  general  verdict.     84  111.  App.  532. 

When  the  case  again  came  before  the  Superior  Court 
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the  defendants  made  a  motion  for  a  new  trial,  which 
was  heard  before  the  Hon.  Joseph  E.  Gary,  upon  the 
transcript  of  evidence  and  the  several  exhibits  intro- 
duced in  evidence  on  the  trial  of  said  cause  as  the  same 
appeared  in  the  bill  of  exceptions  filed  in  said  Superior 
Court,  December  5,  1898,  and  as  the  same  appeared  in  the 
transcript  of  the  record  filed  in  this  court  on  the  former 
appeal.  The  motion  for  new  trial  was  overruled  and  judg- 
ment entered  upon  the  general  verdict  for  $10,000,  from 
which  this  appeal  is  taken. 

The  pleadings,  verdict  and  special  findings  appear  from 
the  report  of  the  case  on  the  former  appeal  and  need  not 
hepe  be  stated  in  detail. 

It  is  claimed  for  appellants,  in  substance,  first,  that  the 
general  and  special  verdicts  are  contrary  to  and  not  sup- 
ported by  a  preponderance  of  the  evidence;  second,  that 
the  negligence,  if  any,  was  that  of  a  fellow-servant;  third, 
that  the  notice  of  defect  in  the  machinery  was  not  brought 
to  the  knowledge  of  defendants;  and,  fourth,  that  the  dam- 
ages are  grossly  excessive. 

The  substance  of  the  negligence  alleged  in  the  declara- 
tion is  that  the  defendants  failed  to  furnish  reasonably  safe 
and  good  machinery  for  doing  the  work  at  which  plaintiff 
was  engaged  as  their  servant,  in  that  a  certain  pin  in  said 
machinery,  by  which  was  held  in  position  a  certain  lever, 
was  loose,  worn  and  defective,  and  by  reason  thereof 
became  unloosened  and  slipped  out  of  its  place  and  failed 
to  hold  said  lever  in  its  proper  position,  and  thereby  a 
certain  beam,  upon  which  the  plaintiff  was  at  the  time,  was 
caused  to  fall  from  a  great  height,  causing  the  injuries  com- 
plained of. 

The  evidence  shows  that  appellants  were  constructing 
the  North- Western  Elevated  Railway  in  Chicago,  having 
plaintiff  in  their  employ,  and  used  at  the  work  certain 
lioisting  machinery  to  raise  and  place  in  position  the  iron 
work  of  the  elevated  structure.  The  apparatus  consisted 
of  a  derrick,  which  had  a  hoisting  boom  about  sixty  feet 
long,  and  a  traveler,  which  furnished  the  power  to  raise  and 
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lower  the  derrick  boom,  the  power  being  transmitted  by 
ropes  or  cables  from  the  traveler  to  the  derrick,  the  ro[)es 
being  let  out  or  wound  up  by  the  action  of  large  spools,  com- 
monly called  "  nigger  heads."  When  work  was  going  on, 
the  engine,  which  was  a  part  of  the  traveler,  was  operated 
by  one  Kreider,  and  one  Clayton  was  the  spool  man,  whose 
business  it  was  to  manipulate  the  hoisting  apparatus  through 
the  use  of  a  spool  and  a  lever  connected  therewith  so  as  to 
hoist  or  lower,  as  was  necessary,  any  material  used  in  the 
work  of  building  the  railway.  Teehan's  work  was  to  fasten 
the  hoisting  tackle  to  any  material  desired  to  be  raised  to 
|X)sition  in  the  structure,  to  ride  upon  the  load  and  steer  it 
into  place,  which  he  did  by  means  of  a  rope  which  he 
guided  as  he  rode  upon  the  load  fastened  to  the  end  of  the 
derrick  boom. 

At  the  immediate  time  of  the  injury  the  load  upon  which 
Teehan  rode,  consisting  of  an  iron  column  or  beam  weigh- 
ing some  three  tons,  had  been  raised  to  a  height  of  some 
thirty  or  thirty-five  feet  and  was  just  upon  the  point  of 
being  lowered  into  position,  when  the  boom  to  which  the 
load  was  attached  suddenly  fell  to  the  ground,  which  caused 
the  injury  to  Teehan  for  which  the  judgment  was  recovered. 

The  machinery  which  operated  the  derrick  boom  was 
placed  in  or  out  of  gear  by  means  of  the  lever,  which  was 
kept  in  place  when  either  in  or  out  of  gear,  by  means  of 
an  iron  pin  which  passed  through  two  holes  in  a  hori- 
zontal bar  connected  with  the  lever  at  one  end  and  with  a 
clutch  on  the  power  shaft  at  the  other.  The  pin,  when 
not  in  one  of  the  holes,  hung  from  the  horizontal  bar  by 
a  small  chain.  When  the  pin  was  in  the  proper  hole  the 
machinery  was  out  of  gear;  the  lever  could  not  move 
and  the  machinery  could  not  get  into  gear  so  long  as  the 
pin  remained  in  its  place.  The  same  was  true  when  the 
machinery  wasin  gear  and  the  pin  in  the  proper  hole  to 
keep  it  in  gear.  As  we  understand  the  evidence,  so  long  as 
the  machinery  was  in  gear  it  would  hold  the  boom  in  posi- 
tion, so  that  it  could  not  fall,  and  when  the  machinery  was 
out  of  gear  there  was  nothing  to  sustain  the  boom  except 
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an.  attachment  known  as  a  "  dog  "  at  the  side  of  the  spool, 
which  worked  in  cogs  or  teeth,  and  when  it  was  in  proper 
position, prevented  the  spool  from  unwinding.  The  accident 
was  caused,  as  we  think  the  preponderance  of  the  evidence 
shows,  by  the  machiner}'  being  thrown  suddenly  out  of  gear, 
thus  throwing  the  whole  weight  of  the  boom  and  its  load 
upon  the  "dog,"  which  broke  a  cog  or  tooth  into  which  it 
fitted  and  was  thrown  out  of  place,  thus  causing  the  spool 
to  unwind  and  the  boom  to  fall. 

The  contested  matter  of  fact  is  as  to  the  condition  of  the 
pin  which  kept  the  lever  in  position.  Clayton,  whose  duty 
it  was  to  operate  the  spool,  testified  that  he  used  this  pin 
sixteen  times  during  the  day  while  he, worked  there, 
about  two  months;  that  the  hole  into  which  the  pin  fitted 
was  worn  and  "  the  pin  somewhat  smaller  than  the  hole, 
probably  a  thirty-second  of  an  inch,  so  that  it  fitted  loose 
into  the  hole;"  that  he  reached  across  the  "  nigger  head," 
put  his  hand  on  the  pin  to  see  if  it  was  in  its  proper  place 
so  that  the  "  nigger  head  "  could  not  get  out  of  gear,  just 
before  the  falling  of  the  boom,  about  a  half  a  minute,  and 
when  he  was  about  to  slack  the  boom  down,  that  the  pin 
was  in  place,  but  that  after  the  boom  fell  the  pin  was  out  of 
the  hole,  hanging  on  its  chain;  that  for  a  month  before  the 
accident  the  pin  was  worn  oily,  and  he  had  considerable 
trouble  to  keep  it  in  place,  and  used  a  wooden  wedge  for 
that  purpose  when  the  machinery  was  out  of  gear;  that  he 
had  seen  the  pin  come  out  by  the  vibration  of  the  engine 
and  "pull out  quickly;"  also  that  he  notified  his  foreman, 
Martin,  of  the  condition  of  the  pin  and  "  nigger  head  "  two 
or  three  weeks  before  the  accident. 

As  shown  by  the  photographs  appearing  in  the  record, 
this  hoisting  machinery  has  five  large  spools  or  "  nigger 
heads"  similar  to  the  one  in  question.  The  witness  Ash, 
who  operated  the  spool  in  front  of  Clayton,  corroborates 
him  as  to  the  manner  in  which  the  accident  happened, 
except  that  on  direct  examination  he  said  that  the  spool 
was  out  of  gear,  but  later  in  his  examination  it  appears  that 
he  did  not  know,  and  we  think  from  all  the  evidence  that 
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while  the  spool  was  out  of  gear  a  very  short  time  before 
the  accident,  it  was  in  gear  immediately  before  the  acci- 
dent, and  was  thrown  out  of  gear  either  because  Clayton 
had  not  secured  the  lever  by  the  pin,  or  that  the  pin  carao 
out  by  reason  of  the  vibration  of  the  machinery.  The  jury 
found  in  answer  to  special  interrogatory  three,  that  the 
original  cause  of  the  injury  was  not  due  to  the  negligence 
of  Clayton.  The  jury  also  found  in  answer  to  the  fourth 
special  interrogatory,  that  Clayton  could  not  by  the  use  of 
ordinary  care,  at  and  immediately  before  the  happening  of 
the  injury,  have  avoided  or  prevented  the  falling  of  the 
boom.  We  think  it  follows  from  these  two  special  find- 
ings of  the  jury,  in  view  of  the  evidence  and  their  general 
verdict,  that  the  machinery  immediately  before  the  acci- 
dent was  in  gear,  the  pin  in  its  proper  place,  and  was  thrown 
out  of  gear  by  the  pin  falling  out  of  the  hole  by  reason  of 
the  vibration  of  the  machinery.  We  are  not  prepared  to 
hold  that  such  finding  could  be  said  to  be  manifestly  against 
the  evidence.  Ash  testified  also  that  he  had  worked  there 
for  six  weeks  prior  to  the  accident;  that  "the  pin  was  worn 
— had  been  used  a  big  lot  and  was  a  little  loose,  and  we  used 
a  wedge  here  to  keep  it  in.  *  *  *  1  used  to  see  him 
(Clayton)  hammer  it  in  with  a  little  bolt;"  and  wiien  asked 
liowlong  the  pin  had  been  loose,  said  he  did  not  know;  had 
always  seen  them  use  a  piece  of  wood  in  it,  and  "saw  a 
jar  loose  it."  •  On  cross-examination  he  said  he  saw  Clayton 
using  the  wedge  "right  along  from  the  time  1  was  there." 
The  witness  Arcand,  who  was  also  a  spool  man,  and  was 
present  at  the  time  of  the  accident,  though  he  saw  the  line 
go  out  but  did  not  see  just  how  it  was  caused,  said  that  he 
had  worked  there  for  six  weeks;  that  he  had  noticed  the 
pin  and  hole  in  question  near  Clayton's  spool,  and  that  he 
saw  the  pin  come  out  previous  to  the  time  the  accident 
occurred;  that  the  lever  shaking  like  that  (indicating  a 
trembling  motion),  with  the  engine  working,  caused  it. 
''  The  pin  worked  out  and  dropped  out  itself  a  couple  of 
daj^s  before  the  accident — about  a  w^eek  or  so."  There  is 
no  contest  but  that  the  pin  was  out,  hanging  by  its  chain, 
immediately  after  the  accident. 
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As  against  the  evidence  of  these  three  witnesses,  the 
appellants  called  Martin,  who  was  appellee's  and  Clayton's 
foremao,  who  denied  that  he  had  had  any  notice  from  Clay- 
ton that  the  pin  and  "  nigger  head  "  were  in  bad  condition, 
and  several  witnesses,  including  Martin,  the  general  super- 
intendent of  the  work,  Cartlidge,  who  was  absent  at  the 
time  of,  a  few  days  before  and  a  few  days  after  the  acci- 
dent, and  the  temporary  superintendent  at  the  time  of  the 
accident,  Boggs,  who  testified  that  the  pin  in  question  was 
not  worn  and  defective,  nor  loose,  but  some  of  them  admit 
that  the  play  was  about  the  same  as  testified  to  by  Clay- 
ton; that  the  pin  would  not  come  out  from  the  vibration 
of  the  machinery;  that  they  saw  tests  made  by  running  the 
machinery  with  the  boom  light,  that  is,  without  any  weight 
attached  to  it  such  as  it  had  at  the  time  of  the  accident, 
and  that  the  pin  did  not  come  out  at  any  of  these  tests. 

The  appellants  also  called  a  number  of  expert  machinists 
and  engineers,  who  gave  it  as  their  opinion  that  the  pin  in 
question  would  not  come  out  by  reason  of  the  vibration  of 
the  machinery;  that  they  too  saw  tests  made  of  the  machin- 
ery, the  same  as  the  other  witnesses,  and  said  that  the  pin 
did  not  come  out  during  such  tests,  or  show  a  tendency  to 
come  out.  A  number  of  the  witnesses  who  testified  as  to 
the  tests  made  of  the  machinery,  gave  it  as  their  opinion 
that  there  would  be  more  vibration  of  the  machinery  when 
the  boom  was  light  than  there  would  be  when  it  was  loaded, 
as  at  the  time  of  the  accident.  The  witness  Kreider,  who 
was  the  engineer  operating  the  machinery  at  the  time,  and 
testified  that  he  made  a  test  immediately  after  the  accident 
to  see  if  the  pin  would  fall  out,  says  that  Clayton  told  him 
at  that  time  that  the  pin  fell  out  and  that  was  why  he  made 
the  test. 

Appellants  also  produced  in  court  and  offered  in  evidence 
what  the  witness  Cartlidge  testified  was  a  lever,  bar  and 
cap  of  a  shift  box,  including  the  same  pin,  chain  and  connec- 
tions which  wfere  a  part  of  the  machinery  at  which  the 
■|)laintiflf  was  hurt,  but  it  appears  that  this  witness  was 
absent  at  the  time  of  the  accident  and  had  been  for  several 


266  Appellate  Courts  of  Illinois. 

Vol.  92.]  Union  Bridge  Co.  v.  Teehan. 

days  before,  and  did  not  return  until  several  days  after  the 
accident,  and  identified  the  parts  of  the  machinery  in  ques- 
tion only  from  memory  and  certain  manufacturers'  marks 
upon  them.  Other  witnesses  to  whom  these  parts  were 
shown,  said  they  resembled  the  parts  of  the  machinery  at 
which  the  plaintiff  was  hurt,  but  the\'  were  not  positive  in 
the  identification,  and  it  was  for  the  jury  to  say  whether 
or  not,  f^om  all  the  evidence,  the  parts  of  the  machinery 
offered  in  evidence  were  in  fact  the  same  as  belonged  to  the 
machinery  at  which  the  plaintiff  was  injured. 

After  the  most  careful  consideration  of  all  the  evidence, 
in  the  light  of  the  arguments  of  counsel  and  considering  the 
fact  that  the  learned  trial  judge  Avho  passed  upon  the  motion 
for  a  new  trial  did  not  hear  the  witnesses  testify,  but  only 
considered  the  evidence  as  it  has  been  presented  to  us,  we 
can  not  say  that  the  verdict  of  the  jury  finding  the  defend- 
ants guilty  is  manifestly  against  the  evidence.  We  can  not 
on  this  record,  not  having  the  witnesses  before  us  as  did 
the  jury,  take  the  responsibility  of  saying  that  it  was  im- 
possible for  this  accident  to  have  happened  in  the  manner 
in  which  the  testimony  of  the  three  witnesses  for  appellee 
tends  to  show  that  it  did  happen,  nor  that  we  should  dis- 
b3lieve  these  witnesses,  who  purport  to  testify  to  actual 
facts  and  take,  in  preference,  the  opinions  of  experts,  based 
upon  experience  and  tests  of  the  machinery,  which  they 
admit  were  made  under  different  conditions  than  existed  at 
the  time  of  the  accident. 

The  claim  that  Clayton  Tvas  a  fellow-servant,  that  his 
negligence  was  the  cause  of  the  accident,  and  that  on  that 
account  there  could  be  no  recovery,  needs  no  special  con- 
sideration, in  view  of  the  foregoing  conclusions,  because, 
even  if  his  negligence  may  have  been  a  concurring  and 
efficient  cause  of  the  accident  and  he  was  a  fellow-servant, 
both  of  which  matters  the  jury  have  found  against  the 
appellants,  still  that  would  not  relieve  them  from  the  duty 
of  furnishing  to  appellee  reasQnably  safe  tnachinery  and 
appliances  with  which  to  do  his  work.  Hines  Lumber  Co. 
V.  Ligas,  172111.  315-20;  Consol.  Coal  Co.  v.  Haenni,  140  111. 
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614-23;  R.  R.  Co.  v.  Dudgeon,  83  111.  App.  528;  affirmed 
184  111.478-87. 

As  to  the  claim  that  the  appellants  were  not  notified 
of  the  condition  of  the  machinery,  and  that  the  notice  to 
the  foreman,  Martin,  was  insufficient,  because  he  was  not 
charged  with  the  repairs  of  the  machinery,  can  not  be  main- 
tained. The  jury  were  justified  in  finding  from  the  evi- 
dence that  the  bad  and  worn  condition  of  the  pin  and  hole 
had  existed  a  sufficient  length  of  time  that  the  appellants 
should  in  the  exercise  of  ordinary  care  have  known  of  its 
condition.  Moreover,  Martin  was  the  immediate  foreman 
of  the  plaintiff  and  Clayton,  and  while  it  was  not  Martin's 
duty  to  see  to  the  repairs  of  machinery,  if  Clayton  is  to  be 
believed,  Martin  assumed  to  look  after  the  matter,  for  he, 
Martin,  on  being  told  of  its  condition,  went  to  the  engine 
room  immediately.  We  think  that  as  to  the  plaintiff,  Mar- 
tin being  his  immediate  foreman,  notice  to  Martin  was  a 
notice  to  appellants.  Goldie  v.  Werner,  151  111.  551-8; 
Falkonau  V.  Abrahamson,  66  111.  App.  352-6. 

The  claim  that  the  damages  are  excessive  must  also  be 
determined  against  appellants.  The  plaintiff  testifies  that 
he  is  twenty-nine  years  of  age,  and  before  the  accident  was 
never  sick  a  day  in  his  life,  was  in  good  physical  condition, 
was  a  bridge  and  iron  worker  by  trade,  had  learned  the 
trades  of  plumbing  and  gas  fitting,  and  was  earning  when 
injured  $3.30  a  day;  that  he  was  knocked  senseless  and  did 
not  come  to  until  his  arm  had  been  partially  set;  that  he 
suffered  a  compound  fracture,  running  into  the  elbow  joint 
of  his  right  arm,  also  a  fracture  of  his  skull,  the  inner  and 
outer  tablet  being  broken,  and  injury  over  the  eye,  a  severe 
injury  on  his  hip,  and  was  hurt  through  the  region  of  his 
kidnej's;  that  he  was  sore  at  the  time  of  the  trial,  could  not 
do  heavy  lifting,  and  was  still  suffering  from  the  pain  in  his 
head,  arm  and  hip;  that  he  was  in  the  hospital  more  than 
seven  weeks,  and  at  the  time  of  the  trial  he  was  able  to 
work  at  almost  nothing  with  his  arms. 

Dr.  Mayer,  an  experienced  physician  and  surgeon,  who 
had  examined  the  plaintiff  twice — first  June  11,  1897,  less 
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than  two  months  after  the  accident,  and  again  February  14, 
1898 — testified  that  when  he  first  examined  him  the  plaint- 
iff was  at  the  hospital,  had  received  a  severe  crushing 
injury  over  the  right  e^^e,  that  the  bone  was  crushed  in  and 
the  chin  cut,  leaving  a  scar  about  two  to  two  and  a  quar- 
ter inches  long,  and  it  had  cut  oflf  the  nerve  which  supplies 
that  part  of  the  head,  so  there  was  a  loss  of  feeling  over 
his  face  two  or  three  inches  in  area,  also  a  severe  inflam- 
mation about  the  right  elbow  joint,  which  was  then  much 
swollen  and  no  movement  possible  at  the  joint;  that  his 
right  arm  was  very  much  wasted  and  smaller  than  the  left; 
that  he  walked  with  a  limp,  and  there  was  a  tenderness 
near  the  outer  side  of  the  hip  joint;  that  there  had  been  a 
bruising  of  the  bone;  that  at  the  second  examination  the 
plaintiff  had  improved;  that  the  loss  of  feeling  was  perma- 
nent, as  also  the  injury  to  the  arm,  as  to  which  latter  injury 
he  gave  it  as  an  opinion  that  there  was  little  hope  of  im- 
provement, and  that  the  injury  in  the  hip  was  not  of  a 
permanent  nature. 

This  evidence  as  to  the  nature  and  extent  of  the  plaint- 
iff's*injuries  is  not  contested,  the  appellants  having  made 
no  proof  in  that  regard;  but  it  is  claimed  that  because 
the  employment  of  an  iron  worker  is  never  constant,  as 
shown  by  the  evidence,  that  his  earning  capacity  was  not 
impaired,  because  it  is  shown  by  the  evidence  that  at  the 
time  of  the  trial  he  w^as  getting  as  an  iron  w^orker  thirty 
cents  a  day  more  than  before  the  injury.  Even  admitting 
that  plaintiff  could  not  get  constant  employment  as  an 
iron  worker,  he  was,  as  w^e  have  seen,  a  plumber  and  gas 
fitter,  and  by  these  trades  might  have  been  employed  had 
he  not  been  injured.  As  to  the  fact  of  his  getting  thirty 
cents  more  per  day  at  the  time  of  the  trial  than  when  he 
was  injured,  that  is  explained  by  the  testimony  of  plaintiff, 
who  says  that  it  was  a  temporary  job  which  only  required 
him  to  give  signals,  and  that  he  was  only  put  on  it  through 
th^  sympathy  of  the  contractor. 

The  matter  of  damages  in  such  cases  being  one  so  pecul- 
iarly within  the  province  of  the  jury,  and  considering  the 
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nature,  extent  and  permanency  of  plaintiff's  injuries,  and 
tbe  fact  that  the  verdict  has  been  approved  by  a  judge  of  the 
Superior  Court  of  the  widest  and  most  extended  experience 
in  such  matters,  we  do  not  think  we  should  disturb  it. 
The  judgment  of  the  Superior  Courtis  therefore  affirmed. 


The  Carey-Iombard  Lumber  Co.  y.  J.  C.  Carrier  et  al. 

1.  Mechanics'  Liens— TFTien  a  Bill  for  a  Lien  is  Erroneously  Dis- 
missed,— Where  there  is  money  in  the  hands  of  the  owner  of  a  building 
in  the  course  of  erection,  which  should  be  applied  to  the  payment  of  the 
person  furnishing  lumber  for  the  erection  of  such  building,  the  require* 
nients  of  the  lien  law  having  been  complied  with,  it  is  error  to  dismiss 
a  bill  filed  for  the  purpose  of  foreclosing  the  lien. 

Bill  to  Foreclose  a  Mechanic's  Lien.— Appeal  from  the  Superior 
Court  of  Ck>ok  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  CJourt  at  the  March  term,  1900. 
Reversed  and  remanded.    Opinion  filed  December  4,  1900. 

Statement,-*This  is  a  bill  filed  by  the  Lumber  Company, 
appellant,  to  foreclose  a  m^^chanic's  lien  against  the  prop- 
erty in  controversy,  under  the  lien  law  of  1874. 

The  bill  alleges  that  appellant  was  a  dealer  in  lumber; 
that  Chandler  was  a  contractor;  that  he  had  entered  into  a 
contract  with  Carrier,  the  owner  (appellee),  the  contents  of 
which  contract  appellant  was  uninformed  of  and  therefore 
can  not  state;  that  appellant,  in  pursuance  of  its  contract 
with  Chandler,  furnished  him  $659.25  worth  of  lumber  for 
Carrier's  house;  that  appellant  served  in  proper  time,  a 
proper  mechanic's  lien  notice  upon  Carrier,  the  owner;  that 
at  the  time  of  service  of  the  notice,  there  was  due  from  the 
owner  to  the  contractor,  more  than  sufficient  to  pay  appel- 
lant's claim;  that  the  owner  and  contractor  refused  to  pay; 
and  that  the  lumber  was  delivered  at,  was  incorporated  into 
and  actually  became  a  part  of  said  house;  and  all  the  other 
necessary  allegations  to  give  appellant  a  mechanic's  lien 
upon  the  premises. 
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The  answer  of  Carrier  says  contract  was  in  writing;  that 
the  house  was  to  be  built  according  to  plans,  specifications 
and  drawings,  and  that  he  is  ready  to  produce  contract, 
plans,  specifications  and  drawings  upon  the  trial;  denies 
that  building  was  completed  and  accepted,  but  says  Chand- 
ler abandoned  his  contract  and  refused  to  complete,  and 
says  there  was  nothing  due  when  appellant  served  its  notice. 

Charles  F.  Schumacher,  Jr.,  was  trustee  under  a  trust 
deed,  and  made  a  formal  answer,  but  before  the  trial  his 
trust  deed  was  paid  off,  and  he  did  not  appear  at  the  trial 
of  this  cause,  having  no  interest  at  that  time. 

The  amendment  to  the  bill  alleges  that  Chandler  aban- 
doned the  work  on  or  about  April  10,  1893;  that  the  unfin- 
ished building,  at  that  time,  was  reasonably  worth  a  large 
sum  over  and  above  the  aggregate  of  the  amounts  already 
paid  thereon,  and  of  any  damages  that  may  have  been 
sustained  by  reason  of  the  non-fulfillment  of  the  original 
contract  for  the  erection  of  the  building,  to  wit,  a  sum 
greater  than  the  amount  due  to  appellant,  and  that  no  other 
persons  have  any  mechanics'  liens  against  the  premises. 

James  H.  Hooper,  solicitor  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

There  was  no  appearance  in  this  court  by  the  appellees. 
It  is  that  kind  of  a  case  in  which  we  might  be  warranted  in 
reversing  and  remanding  for  that  reason.  It  appears  f rorn 
the  abstract  that  appellant  served  a  notice  upon  appellee, 
as  owner,  that  it  would  claim  a  lien  as  sub-contractor  upon 
the  premises  in  question.  That  notice  was  served  upon 
appellee,  April  10,  1893.  No  work  was  done  by  the  con- 
tractor upon  said  premises  after  that  date.  Appellees  hired 
men  and  completed  the  work  which  should  have  been  done 
by  the  contractor.  The  evidence  tends  to  show  that  at  the 
contract  price,  that  part  of  the  work  which  was  completed  by 
the  contractor,  was  worth  from  $1,050  to  $1,100.  Also,  that 
but  a  small  part  of  that  sum  had  been  paid  to  appellant 
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when  the  notice  was  served.  It  is  not  entirely  clear  from 
said  abstract  that  anything  except  the  sura  of  seventy -seven 
dollars  had  been  paid.  Neither  does  it  clearly  appear  what 
it  cost  to  complete  the  building  according  to  the  contract. 

The  evidence  tends  to  show  that  there  was  money  in  the 
hands  of  appellees  due  and  owing  to  the  contractor  at  the 
time  such  lien  notice  was  served  upon  him.  It  seems  to  be 
clearly  shown  that  appellees  paid  money  to  other  sub-con- 
tractors after  such  notice  was  served,  and  that  some,  at 
least,  of  such  payments  can  not  be  held  to  be  valid  as 
against  appellant.  We  are  unable  to  determine  which 
of  the  payments  made  by  appellees  are  good  as  against 
the  rights  of  appellant;  but  it  appears  that  there  was  money 
in  the  hands  of  appellees  which  should  have  been  applied 
to  the  payment,  in  whole  or  in  part,  of  the  claim  or  lien  of 
appellant. 

The  decree  of  the  Superior  Court  dismissing  said  bill  at 
the  cost  of  appellant  is  reversed  and  the  cause  remanded. 
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94     »485 

1.  Appearance— lycc^  o/,  When  Entered  by  Attorneys.— A  general 
appearance  in  writing  by  an  attorney  in  good  faith  for  his  client  is  in 
fact  and  in  law  an  appearance  of  his  client. 

2.  Appellate  Court  Practice— ir/ier^  the  Regularity  cf  an  Ap- 
pearance Can  Not  be  Raised  in  the  Appellate  Court— Waiver. -^^ here 
the  parties  to  a  suit  pending  on  appeal  from  a  justice  of  the  peace,  subtnit 
themselves  to  the  jurisdiction  of  the  court  and  go  to  trial  without  objec- 
tion, the  question  of  the  regularity  of  the  appearance  of  the  parties  must 
be  regarded  as  waived  and  can  not  be  raised  in  the  Appellate  Court. 

Forcible  Entry  and  Detainer. — Appeal  from  the  Circuit  Court  of 
Cook  Countv;  the  Hon.  Charles  A.  Bishop.  Judge,  presiding.  Heard 
in  the  Branch  Apiiellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  December  4,  1900. 

Chas.  Picklek,  attorney  for  appellant. 

DwiGHT  B.  Carmichael,  attorney  for  appellee. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  forcible  entry  and  detainer,  com- 
menced before  a  justice  of  the  peace,  and  thence  appealed 
to  the  Circuit  Court. 

Appellant  objects  to  the  judgment  against  him  there 
rendered,  contending  that  the  Circuit  Court  had  no  juris- 
diction because  appellee's  appearance  was  not  properly 
entered.  The  latter's  attorney  a  few  days  after  the  appeal 
to  the  Circuit  Court  had  been  perfected,  and  at  the  same 
term,  paid  the  regular  appearance  fee  and  filed  an  appear- 
ance in  writing,  as  follows : 

"  I  hereby  enter  my  appearance  for  the  plaintiff  in  the  • 
above  entitled  cause. 

(Signed)     D.  B.  Carmichael." 

When  the  case  was  tried  at  a  subsequent  term,  appellee 
was  present  in  person  and  by  her  said  attorney.  Apjiel- 
lant  was  also  present  in  like  manner.  No  objection  was 
made  that  appellee  had  not  duly  entered  her  own  appear- 
ance, nor  was  the  jurisdiction  of  the  court  in  any  way 
questioned.  The  point  must  be  regarded  as  waived,  wlien 
both  parties  submitted  themselves  to  the  jurisdiction  of  the 
court  and  went  to  trial  without  objection.  It  can  not  be 
raised  here  for  the  first  time  in  a  court  of  review.  (McLaugh- 
lin v.  Hinds,  151  111.  403  (407).  But  the  clear  meaning  and 
purport  of  the  said  appearance  was,  that  appellee  intended 
to  and  did  enter  her  appearance  by  her  attorney.  The 
latter  was  the  representative  of  his  client,  and  his  appear- 
ance in  good  faith  for  the  plaintiff  was  in  fact  and  law  the 
appearance  of  the  plaintiff.  The  latter  does  not  question 
it,  and  appellant  can  not.  The  objection  is  purely  technical 
and  without  force. 

It  is  said  that  notice  was  served  only  on  the  wife  of 
appellant,  the  latter  himself  being  the  tenant.  The  statute 
provides  (Sec.  3,  Chap.  67)  that  the  demand  in  writing 
required  to  maintain  an  action  in  forcible  entry  and 
detainer  may  be  made  by  leaving  a  copy  with  a  person 
above  the  age  of  twelve  residing  on  or  being  in  charge  of 
the  premises.     This  was  done.     The  judgment  is  aflBrmed. 
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John  McNuIta^  Keceiver  of  The  Calumot  Electric  St. 
Sy.  Co.  Y.  John  Hendele. 

1.  Remittitur — Excessive  Verdicts. — The  practice  of  curing  an 
excessive  verdict  by  entering  a  remittitur  may  be  regarded  as  fully 
established  and  confirmed. 

2.  Same— TrtaZ  Court  to  be  the  Judge  as  to  the  Amount— The  trial 
court  which  sees  the  witnesses  and  hears  their  evidence  is  in  a  better 
position  to  form  an  opinion  as  to  the  propriety  of  the  amount  of  a 
remittitur  than  is  the  Appellate  Court,  sitting  as  a  court  of  review,  with 
only  the  record  before  it. 

8.  Excessive  Verdicts— A'o^  AluKiys  an  Indication  of  Prejudice,  etc. 
— ^The  mere  fact  that  a  verdict  is  excessive  does  not  necessarily  indicate 
that  it  is  the  result  of  passion,  sympathy,  prejudice  or  mistake  of  the 
jury  where  there  was  no  question  in  the  case  which  could  properly 
produce  such  a  result. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1899. 
Affirmed.    Opinion  filed  December  4,  1900. 

Kenesaw  M.  Landis,  attorney  for  plaintiff  in  error;  Sol. 
Rosenblatt,  of  counsel. 

R.  Wilson  More,  attorney  for  defendant  in  error;  Frank 
L.  Childs,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  personal  injury.  A  car  operated  by  the 
plaintiff  in  error,  as  receiver  of  the  Calumet  Electric  Street 
Railway  Company,  ran  off  the  track,  and  defendant  in 
error,  who  was  a  passenger,  was  thrown  from  his  seat 
and  received  a  bruise  upon  his  knee,  which,  according  to 
testimony  offered  in  his  behalf,  has  resulted  in  synovitis  of 
the  knee  joint.  This,  while  it  does  not  seem  to  have 
incapacitated  him  from  pursuing  his  ordinary  avocation, 
which  is  hauling  and  lifting  steam  ranges  and  castings, 
causes  him  inconvenience  at  times,  and  is  said  to  be  more 
or  less  painful  and  difficult  to  recover  from.    Synovitis  is 
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described  as  being  inflammation  of  the  synovial  membranes, 
which  "give  articulation  to  the  knee.'* 

There  is  no  dispute  as  to  liability  of  plaintiff  in  error, 
and  the  question  submitted  to  the  jury  was,  what  damages 
defendant  in  error  was  entitled  to  recover.  Counsel  for 
plaintiff  in  error  urges,  first,  that  the  verdict  was  the  result  of 
a  mistake,  prejudice  or  sympathy,  and  the  damages  awarded 
are  excessive;  and  second,  that  there  was  error  in  refusing 
certain  instructions  requested  on  behalf  of  his  client. 

The  jury  awarded  appellee  $2,750.  There  was  a  remit- 
titur of  $1,751,  and  judgment  as  finally  entered  was  for 
nine  hundred  and  ninety-nine  (999)  dollars,  but  little  more 
than  one-third  of  the  amount  of  the  verdict  as  rendered  by 
the  jury.  The  contention  is  apparenth^  quite  plausible  that 
a  verdict  so  excessive  must  indicate  either  a  serious  misap- 
prehension on  the  part  of  the  jury,  or  that  their  conclusion 
was  biased  by  prejudice  or  sympathy.  It  has  been  repeat- 
edly held  that  a  verdict  when  so  tainted  can  not  be  cured 
by  remittitur,  "  for  the  passion  and  prejudice  was  in  the 
jury,  and  must  have  entered  into  and  permeated  the  whole 
finding,  and  must  abide  in  that  which  remains  as  well  as 
in  that  which  is  remitted."  (C.  &  N.  W.  Ey.  Co.  v.  Cum- 
mings,  20  III.  App.  333;  West  Chicago  Street  R.  R.  Co.  v. 
Johnson,  69  111.  App.  147,  and  other  cases.)  In  the  present 
case  it  was  not  disputed  at  the  trial  that  there  is  a  liability. 
No  controversy  was  had  over  that  question.  The  receiver's 
counsel  freely  and  frankly  conceded  in  effect  that  there  was 
sufficient  negligence  on  the  part  of  the  company  to  entitle 
defendant  in  error  to  recover  something  in  the  way  of  dam- 
ages. There  was  no  controversy  either  as  to  the  extent  or 
nature  of  the  latter's  injury.  The  only  thing  left  for  the 
jury  to  determine  was  the  amount  of  compensation .  to 
which  such  injury  entitled  him.  There  was  therefore  no 
question  in  the  case  which  could  pro]>erly  excite  either  pas- 
sion or  prejudice,  nor  were  the  injuries  of  defendant  in 
error  shown  to  be  of  so  severe  a  nature  as  to  naturally 
excite  any  great  amount  of  sympathy.  No  evidence 
appears  in  the  record  of  anything  occurring  during  the 
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trial,  calculated  to  excite  feeling  between  the  parties  or 
in  the  jury.  The  proceeding  bears  the  appearance  of  a 
calm  judicial  inquiry  unalBfected  by  outside  considerations. 
Under  these  circumstances  we  are  unable  to  say  that 
improper  feelings  or  motiyes  influenced  the  determination 
of  the  jury.  Nothing  so  indicates,  except  the  single  fact 
that  the  amount  awarded  was  much  larger  than  the  trial 
court  thought  the  evidence  warranted,  and  larger  than 
defendant  in  error  himself  was  willing  to  ^accept  as  ade- 
quate compensation.  Under  such  circumstances  a  remitti- 
tur was  not  improper.  As  was  said  by  Mr.  Justice  Breese 
in  111.  Cent.  R.  R.  Co.  v.  Ebert,  74  111.  399,  "a  practice  has 
found  place  in  our  jurisprudence  which  sanctifies  an  out- 
rageous verdict  by  entering  a  remittitur,  and  it  has  so  often 
received  the  sanction  of  this  court  that  it  may  be  too  late 
now  to  displace  it."  Since  that  opinion  was  delivered,  the 
practice  has  been  so  fully  concurred  in,  that  it  may  be 
regarded  as  fully  established  and  confirmed.  While  under 
the  facts  and  conditions  appearing  in  the  case  at  bar,  we 
regard  a  remittitur  as  proper,  we  can  not  say  that  the  find- 
ing of  the  jury  was  the  result  of  mistake,  passion,  preju- 
dice or  sympathy.  For  aught  that  appears  it  may  have 
been  the  result  of  a  calm,  dispassionate  consideration  of  the 
evidence,  and  of  the  application  of  honest  and  unbiased 
judgment.  Whether  the  remittitur  should  have  been  larger 
or  not,  may  be  open  to  question  perhaps.  But  as  to  that, 
the  trial  court,  which  heard  the  evidence  and  saw  the  wit- 
nesses was,  we  think,  in  a  better  position  to  form  an  opin- 
ion than  are  we,  sitting  as  a  court  of  review  with  only  the 
record  before  us.  Though  we  may  incline  to  the  opinion 
that  the  judgment  might  properly  have  been  still  further 
reduced,  we  do  not  feel  at  liberty,  as  the  record  stands,  to 
set  aside  as  excessive  the  judgment  entered  by  the  Superior 
Court. 

We  have  carefully  considered  the  instructions,  the  refusal 
of  which  is  complained  of,  and  are  of  the  opinion  that  such 
refusal  was  not  improper.    The  judgment  must  be  affirmed. 


276  Appellate  Courts  of  Illinois. 

Vol.  92.]  Almini  Company  v.  King. 


The  Almini  Company  y.  Cliarles  H.  King. 

1.  Evidence — Incomplete  Contracts  Inadmissible, — A  contract  which 
refers  to  *' plans  and  specifications " hs  "herein  made  a  part"  of  the 
contract,  but  which  are  not  attached  to  it,  and  which  contain  notliing 
to  locate  or  identify  them  in  any  way,  is  incomplete  and  not  admissible 
in  evidence. 

2.  PRACncE-^CoTw/ntcf ton  of  a  Stipulation  that  the  Original  BiU 
of  Exceptions  May  Be  Used  in  Making  Up  the  Record  for  an  Appeal, — 
A  stipulation  that  the  original  bill  of  exceptions  may  be  used  **  in  mak- 
ing up  the  record  for  an  appeal,"  and  no  copy  need  be  made  "to  be 
inserted  in  such  record,"  manifestly  means  '*  transcript  of  the  record," 
and  not  the  record  itself. 

Assnmpsit,  for  damages  for  a  failure  to  comply  with  the  terms  of  a 
contract.  Error  to  the  County  Court  of  Cook  County;  the  Hon.  H.  W. 
Johnson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1899.    Reversed.    Opinion  filed  December  4,  1900. 

• 

Geo.  "W.  Wilbur,  attorney  for  plaintiff  in  error. 
John  B.  Beady,  attorney  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Defendant  in  error  sued  to  recover  damages  for  the  fail- 
ure of  plaintiff  in  error  to  comply  with  the  terms  of  an 
alleged  contract  in  writing,  by  which  it  is  said  to  have 
agreed  to  do  the  painting  and  glazing  upon  a  house  in  proc- 
ess of  construction.  Judgment  was  rendered  in  favor  of 
defendant  in  error,  from  which  an  appeal  was  prayed,  which 
was  dismissed  for  want  of  a  complete  record.  The  cause 
now  comes  up  on  a  writ  of  error. 

Plaintiflf  in  error  submitted  to  the  architect  an  estimate 
of  the  "cost  of  painting,  varnishing,  etc.,"  according  to  the 
plans  and  specifications,  which  estimate  was  in  the  nature 
of  a  bid.  Subsequently  a  contract  was  signed  at  the  office 
of  the  architect,  which  provided  not  only  for  the  painting, 
but  in  addition  thereto  for  glazing,  "according  to  the  plans 
and  specifications,  scale  and  detailed  drawings,  which  are 
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herein  made  a  part  and  illustrative  of  this  contract."  When 
it  was  discovered  that  the  contract,  as  signed,  called  for 
glazing  in  addition  to  the  "  painting,  varnishing,  etc.,"  for 
which  only  the  estimate  had  been  made,  and  that  defend- 
ant in  error  required  the  glass  to  be  furnished  and  set  in 
addition  to  the  painting,  and  at  the  price  for  which  plaint- 
iff in  error  had  contemplated  doin«]^  the  painting  alone, 
notice  was  served  upon  the  architect  that  the  terms  of  the 
contract  in  that  respect  would  not  be  complied  with.  It  is 
not  disputed  that  the  estimate  submitted  did  not  include  the 
glazing,  and  it  is  quite  apparent  that  plaintiif  in  error  did 
not  intend  to  contract  to  do  it  at  the  price  named.  The 
contract  w^as  offered  in  evidence.  It  states  that  the  plans 
and  specifications,  to  which  it  refers,  are  ^^  herein  made  a 
part"  of  it.  They  are  not,  however, attached  to  the  instru- 
ment, nor  is  there  anything  in  the  contract  to  locate  or 
identify  them  in  any  way.  The  contract,  therefore,  as 
offered,  and  upon  which  defendant  in  error  bases  his  claim 
to  recover,  is  incomplete.  The  original  specifications,  as 
prepared,  were  introduced,  but  there  is  no  evidence  that 
they  were  ever  seen  by  the  Almini  Company  or  its  agents, 
either  before  or  at  the  time  the  contract  was  signed,  or 
that  they  ever  were  in  any  way  attached  to  or  made  a  part 
of  or  identified  in  the  contract,  and  tliere  is  evidence  to 
the  contrary.  The  incomplete  contract  was  not  admissible 
in  evidence,  and  the  objection  thereto  should  have  been 
sustained. 

We  do  not  understand  the  statement  made  in  the  brief  of 
defendant  in  error  that  this  point ''  was  not  even  suggested 
to  the  trial  court."  Objection  was  made  to  the  introduc- 
tion of  the  contract,  which  objection  appears  both  in  the 
abstract  and  in  the  corresponding  page  of  the  record. 
Exception  was  duly  taken  when  the  objection  was  overruled 
by  the  court  below. 

The  bill  of  exceptions  was  clearly  filed  in  proper  time,  as 
a  simple  computation  shows.  The  stipulation  that  the 
original  bill  of  exceptions  should  be  used  in  "  making  up 
the  record  for  appeal "  and  no  copy  need  be  made  '*  to  be 
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inserted  in  such  record,"  manifestly  meant  "transcript  of 
record,"  and  not  the  record  itself.  L,  S.  &  M.  S.  Ry.  Co. 
V.  Hessions,  150  111.  546;  Daube  v.  Tennison,  154  111.  210; 
Am.  Vault,  Safe  &  Lock  Co.  v.  Springer,  80  111.  App.  231. 
The  judgment  of  the  County  Court  is  reversed. 


Harris  Wolf  t.  Adolph  Moses  et  a1. 

1.  Verdicts — On  Conflicting  Evidence,  ConcZtiJwve.— Where  there  is  a 
conflict  in  the  testimony,  the  conclusion  of  the  jury  upon  the  facts  must 
be  regarded  as  final,  unless  they  have  been  erroneously  instructed  or 
there  was  error  in  the  admission  or  exclusion  of  evidence. 

Assnmpslt,  for  legal  services.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Samuel  C.  Stouoh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  December  4, 1900. 

Israel  Shbimski,  attorney  for  appellant. 
Moses,  Kosenthal  &  Kennedy,  attorneys ^(>  se. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellees  sued  to  recover  for  legal  services  and  obtained 
judgment,  from  which  this  appeal  is  prosecuted.  The  suit 
is  based  upon  the  Alleged  acceptance  by  appellant  of  the 
terras  of  a  proposition  embodied  in  a  letter  written  by  appel- 
lees in  which  the  arrangement  was  stated  to  be  that  for 
"prosecuting  the  case  in  court  to  final  conclusion"  "you 
(appellant)  are  to  pay  us  $250  absolutely  if  you  lose,  and  in 
case  you  win  you  are  to  pay  us  $1,250."  Appellant  claims 
the  agreement  was,  that  appellees  should  receive  $250  in 
the  event  the  suit  should  be  lost,  and  $1,250  in  case  appel- 
lees succeeded  in  collecting  the  claim  in  full.  The  jury 
found  in  favor  of  appellees. 

There  was  conflict  in  the  testimony,  and  the  conclusion 
of  the  jury  upon  the  facts  must  be  regarded  as  final,  unless, 
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as  is  contended,  they  were  erroneously  instructed  or  there 
was  error  in  the  adniission  or  exclusion  of  evidence. 

It  is  urged  it  was  not  proved  by  competent  evidence  that 
appellant's  case  had  been  "  won  "  as  a  result  of  the  litiga- 
tion, inasmuch  as  the  records,  which  it  is  said  are  the  best 
evidence,  w^ere  not  produced.  The  opinion  of  the  Supreme 
Court  in  Wolf  v.  McNulta,  Receiver,  in  which  the  services 
were  rendered  for  which  recovery  is  sought  in  the  case  at 
bar,  was  introduced  in  evidence  by  agreement  of  counsel. 
All  question  of  its  competency  was  thus  waived,  and  in  the 
absence  of  evidence  to  the  contrary  the  jury  were  certainly 
justified  in  concludinp^  therefrom  that  the  suit  in  question 
had  been  won. 

It  is  claimed  that  the  trial  court  erred  in  excluding 
extracts  from  appellees'  briefs  filed  in  the  original  case,  in 
not  permitting  additional  proof  of  the  value  of  the  bonds 
involved  in  that  litigation  at  the  time  that  suit  was  brought, 
and  in  other  respects  which  it  can  answer  no  good  purpose 
to  recapitulate  here.  It  is  sufficient  to  say  that  we  find  no 
error  in  the  rulings  complained  of. 

It  is  urged  that  the  fourth  instruction  ^iven  in  behalf 
of  appellees  did  not  sufficiently  direct  the  attention  of  the 
jury  to  the  evidence  as  the  basis  of  the  finding.  While 
there  may  be  some  ground  for  verbal  criticism,  yet  the 
instruction  is  made  to  rest  upon  belief  of  the  facts  as  stated 
from  evidence  preponderating  in  that  respect.  We  have 
carefully  considered  the  objections  urged  to  the  giving  and 
refusal  of  the  other  instructions,  of  which  complaint  is 
made,  but  are  unable  to  find  any  substantial  error  in  the 
rulings  complained  of. 

Objection  is  made  to  a  part  of  the  remarks  of  counsel  for 
appellees.  But  we  do  not  regard  the  language  referred 
to  as  materially  objectionable.  Counsel  had  a  right  to 
argue  that  the  testimony  of  appellant  in  his  own  behalf 
should  be  disregarded  by  the  jury,  and  to  present  grounds 
to  sustain  his  conclusion.  While  it  was  immaterial  whether 
appellant  had  "amassed  a  fortune  "  in  Chicago  or  not,  and 
the  statement  if  used  to  prejudice  him  on  account  of  his 
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supposed*  wealth  would  have  been  iip proper  in  the  highest 
degree,  the  context  shows  it  was  not  so  used.  It  was 
referred  to  only  as  part  of  an  argument  that  appellant  was 
a  shrewd  and  successful  business  man,  and  that  therefore 
some  of  his  statements  in  regard  to  his  own  ignorance  were 
not  worthy  of  credence.  We  do  not  regard  the  language 
complained  of  as  objectionable  in  the  connection  in  which 
it  was  used.  In  such  connection  it  did  not  convey  the 
meaning  sought  to  be  imputed  to  it  by  appellant's  counsel. 
We  find  no  material  error  in  the  proceedings  below  prej- 
udicial to  appellant.  The  evidence  amply  warrants  the 
verdict  and  the  judgment  must  be  affirmed. 


Edward  Flck  y.  John  Mohr. 

1.  Instructions— PFTicn  Errors  tn,  Are  Cured  by  Others.— Erroneous 
instructionis  are  cured  by  others  given,  only  when  the  court  can  see  that 
no  harm  has  been  done  by  such  erroneous  mstructions. 

Assumpsit,  for  work  and  labor.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  December  4,  1900. 

Statement. — This  cause  was  commenced  before  Thomas 
Bradwell,  J.  P.,  by  Edward  Fick,  the  appellant,  against 
John  Mohr,  the  appellee,  to  recover  a  balance  claimed  to  be 
due  from  said  Mohr  for  wages  earned  by  Fred  Fick,  a  minor 
son  of  appellant.  Fred  Fick,  aged  nineteen  years,  and 
referred  to  as  the  boy,  worked  as  a  garden  laborer  for 
appellee  from  November  28,  1898,  to  June  16,  1899.  Ap- 
pellant obtained  judgment  against  appellee  before  the 
justice  for  $67.  Appeal  was  taken  by  Mohr  to  the  Circuit 
Court,  and  there  tried  by  a  jury.  A  verdict  was  rendered 
in  favor  of  appellee,  and,  from  the  judgment  on  that  ver- 
dict this  appeal  is  prosecuted. 

No  pleadings  were  filed  below. 
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Appellant  claims  on  the  quantum  meruit,  and  appellee 
defends  by  claiming  that  the  work  was  done  under  a  verbal 
contract  for  one  year's  services  at  an  agreed  price  for  the 
year,  and  that  said  year's  services  were  not  performed. 
Appellant  claims  that  such  contract  was  within  the  statute 
of  frauds,  and  therefore  inadmissible  as  a  defense 

CuTTiNOj  Castlk  &  Williams,  attorneys  for  appellant. 

J.  Henbt  Kbaft,  attorney  for  appellee. 

Mr.  Justice  Hortobt  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  say  that  the  contract  between  the 
parties  by  which  it  was  agreed  that  the  boy  should  work 
for  appellee  "  was  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,"  and  was  therefore 
within  the  statute  of  frauds.  The  testimony  offered  by 
appellant  tends  to  show  that  the  boy  was  not  to  commence 
until  two  or  three  weeks  after  the  contract  was  made. 
The  testimony  offered  by  appellee  tends  to  show  that  by 
the  agreement  the  boy  could  have  commenced  the  service 
at  once,  the  day  the  contract  was  made.  The  question  of 
fact  thus  presented  must  be  considered  as  settled  by  the 
verdict  of  the  jury,  in  favor  of  the  contention  of  appellee. 
That  being  so,  the  contract  is  not  within  the  statute  of 
frauds. 

It  is  contended  by  appellant  that  the  trial  court  erred  in 
giving  instructions.  Some  of  the  instructions  given  at  the 
request  of  appellee  are  erroneous  when  considered  sepa- 
rately. They  omit  the  necessary  requisite  that  the  boy  did 
not  terminate  the  service  because  of  the  fault  of  appellee. 
But  in  other  of  the  instructions,  in  one  given  by  each  of  the 
parties,  the  law  in  that  regard  is  correctly  stated.  Erro- 
neous instructions  are  sometimes  cured  by  others  which  state 
the  rule  correctly. 

"  This  is  not  always  the  case,  but  only  when  the  court 
can  see  no  harm  was  "done  bv  the  erroneous  instruction." 
Pate  V.  Marsh,  65  111.  App.  482-4. 
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We  are  satisfied  that  no  harm  was  done  by  the  erroneous 
instructions.  Taking  the  testimony  most  favorable  to  ap- 
pellant and  no  verdict  or  judgment  could  properly  have 
been  rendered  or  entered  against  appellee.  It  does  not 
show  that  appellee  said  or  did  anything  which  legally 
excused  appellant  from  performance  of  said  contract. 

On  behalf  of  appellant  it  is  contended  that  the  court 
erred  in  admitting  testimony  showing  the  amount  appellee 
paid  another  party  to  take  the  place  of  appellant's  bo}\ 
That  does  not  constitute  a  reversible  error.  Appellee  is 
not  seeking  to  recover  from  appellant  any  damages  by  rea- 
son of  the  failure  of  the  boy  to  work  for  the  full  term. 
Neither  is  he  seeking  to  oflf-set  or  recoup  for  any  such  dam- 
ages. His  position  is  that  appellant  (by  his  boy)  failed  to 
perform  the  contract  for  one  year's  services,  and  that  there- 
fore he  can  not  recover  on  the  quantum  meruit  for  that  por- 
tion of  the  service  which  was  rendered.  We  see  no  error  in 
the  refusal  of  instructions,  but  do  not  consider  it  necessary 
to  consider  them  at  length. 

The  errors  by  the  trial  court  are  not  such  as  would 
justify  a  reversal  of  the  judgment  in  this  case,  and  it  is 
therefore  affirmed. 


Arthnr  B.  Wells,  Trustee,  et  al.^  v.  Joseph  Sherwin  et  al. 

1.  Mechanics'  Liens— On  Leased  Premisea^Contracta  with  Tenants, 
—Where  the  owner  of  demised  premises  knowingly  permits  his  tenant 
to  contract  with  a  party  for  the  erection  of  a  building  upon  such  prem- 
ises and  the  building  is  erected  under  the  contract,  such  party  will  be 
entitled  to  a  mechanic's  lien  upon  tho  premises  in  question. 

2.  Same— Ab^  to  Affect  Securities  or  Vested  Rights,— Stsitutes  provid- 
ing for  mechanics'  liens  are  not  to  be  construed  or  applied  so  as  to 
destroy  vested  rights  or  securities. 

Mechanics'  Liens.— Appeal  from  the  Superior  Court  of  Cook  Count}'; 
the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1899.  Reversed  and  remaudeu. 
Opinion  filed  November  20,  1900.    Rehearing  denied. 
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Statement.— May  2,  1893,  Frederick  C.  Wells,  being  the 
owner  of  the  property  in  question  in  this  case,  executed  a 
trust  deed  of  the  same,  with  other  property,  to  secure  his 
note  for  $16,250,  payable  to  the  order  of  Mary  E.  Sullivan, 
and  due  five  years  from  its  date. 

In  the  month  of  April,  1896,  three  years  after  execution 
of  said  trust  deed,  the  defendant,  Eugene  W.  Kendall, 
entered  into  an  arrangement  with  said  Wells,  by  which  he 
was  to  have  possession  of  the  premises  for  one  year  upon  a 
parol  agreement,  under  which  he  was  to  pay  $150  per 
month  rent;  and  as  said  Kendall  desired  to  erect  upon  said 
premises,  for  the  purpose  of  carrying  on  tlie  business  in 
which  he  was  engaged,  certain  buildings,  and  desired  to  be 
secured  in  having  a  leasehold  of  said  premises  for  ten  years 
in  case  he  should  erect  said  buildings,  he  and  said  Wells 
signed  a  ten-year  lease  of  said  premises,  which  lease  was 
put  in  escrow,  and  the  terms  of  the  escrow  agreement 
indorsed  upon  the  back  of  a  sealed  envelope  containing  the 
same,  which  envelope  was  delivered  to  Lyman  J.  Gage, 
Said  agreement  was  as  follows : 

**The  within  lease,  executed  in  duplicate,  to  be  delivered, 
one  copy  to  Eugene  W.  Kendall  and  one  copy  to  F.  C. 
Wells,  upon  the  completion  prior  to  May  1,  1897,  by  said 
Kendall,  of  the  buildings  in  said  lease  specified,  and  satis- 
factory proof  of  all  bills  incurred  thereof,  have  been  paid, 
or  the' lapse  of  sufficient  time,  so  that  no  liens  can  be  filed 
against  said  buildings  or  any  part  thereof,  under  the 
mechanics'  lien  laws  of  this  State  or  otherwise,  provided, 
however,  that  at  said  time  all  the  covenants  in  said  lease 
contained  on  the  part  of  said  Kendall,  and  that  shall  have 
accrued,  shall  have  been  fully  performed;  and  in  case  prior 
to  May  1, 1897,  said  buildings  shall  not  have  been  erected 
and  paid  for,  as  aforesaid,  then  at  any  time  thereafter  said 
F.  C.  Wells  shall,  at  his  option,  have  the  right  to  demand  a 
cancellation  of  said  lease  and  a  surrender  to  him  thereof. 
The  inclosed  lease  shall  be  deemed  in  full  force  and  etfcct, 
but  held  in  escrow  until  canceled  or  delivered  as  herein 
provided. 

"  Dated  Chicago,  Illinois,  April  13, 1896." 

Said  Kendall  contracted  with  the  complainants  for  the 
erection  of  a  barn  upon  the  rear  of  said  premises,  stating,  as 
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testified  to  by  the  complainants,  that  he  had  a  lease  in 
escrow  of  said  premises.  The  complainants  made  no 
inquiry  as  to  the  terms  of  said  lease,  made  no  examination 
of  the  records  to  see  whether  Kendall  had  of  record  any 
interest,  and  made  no  inquiry  of  said  Wells  or  said  Gage, 
but  did  inquire  as  to  Kendall's  standing  and  found  that  he 
was  a  man  who  paid  his  bills  and  that  he  had  a  very 
wealthy  wife,  but  proceeded  in  the  erection  of  a  building 
upon  the  rear  of  said  premises,  to  be  used  by  said  Kendall 
in  the  conduct  of  his  business. 

Horace  W.  Nichols,  Jb.,  attorney  for  appellants. 

DuNN&  Byron,  attorneys  for  appellees. 

Mb.  Justice  Hobton  delivered  the  opinion  of  the  court. 

The  first  question  presented  is  whether  appellees  are 
contractors  and  as  such  entitled  to  claim  a  mechanic's  lien. 

The  Mechanics'  Lien  Law  of  1895  (Kurd's  Stat.  Ch,  82, 
Sec.  15),  provides:  "  That  any  person  who  shall,  by  any 
contract  with  the  owner  of  any  lot  or  tract  of  land,  or  with 
one  whom  such  owner  has  authorized  or  knowingly  per- 
mitted to  improve  the  same,"  furnish  material,  etc.,  shall  be 
known  as  a  contractor  and  be  entitled  to  a  mechanic's  lien. 
That  the  owner  of  the  lots  in  question,  Frederick  C.  Wells, 
"  authorized  or  knowingly  permitted"  his  tenant,  Eugene 
W.  Kendall,  to  contract  with  appellees  to  erect  a  building 
upon  said  lots,  and  that  appellees  did  erect  a  building 
thereon  under  such  contract  can  not  be  disputed.  That 
appellees  are  entitled,  as  a  proposition  of  law,  to  claim  a 
mechanic's  lien  as  contractors,  under  the  facts  here  shown, 
is  settled  by  the  opinion  of  the  Supreme  Court  of  this  State 
in  Carey-Lombard  Lumber  Co.  v.  Jones,  187  111.  203. 

The  holder  of  the  note  secured  by  said  trust  deed  was 
made  a  party  to  this  proceeding  by  the  name  of  the  unknown 
holder  or  owner  thereof,  and  the  trial  court  had  jurisdiction 
of  such  holder  for  the  purposes  of  this  proceeding.  The 
trustee  named  in  the  trust  deed  given  to  secure  said  note 
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was  made  a  party  and  is  one  of  the  appellants.  The  incho- 
ate dower  right  of  Clara  S.  Wells  is  fully  protected  by  the 
decree  and  the  assignment  of  error  referring  to  that,  is  not 
well  founded. 

There  were  two  contracts  for  the  improvements  in  ques- 
tion, amounting,  together  with  extras,  to  the  sum  of  $2,331. 
The  tenant,  Kendall,  paid  to  appellees  on  account  thereof 
$1,010,  leaving  $1,321  still  due.  The  master  reported  and 
the  decree  finds  that "  the  market  value"  of  the  premises  "is 
enhanced  by^  reason  of  the  improvements,"  $3,000.  This 
finding  seems  to  be  based  upon  expert  testimony,  some  of  it 
tending,  perhaps,  to  show  that  the  premises  were  worth 
that  much  more  after  the  improvements  were  made  than 
they  were  before;  that  is,  that  the  lots  are  improved  in 
market  value  over  S^OO  more  than  the  improvements  cost. 
Also  the  master  reports  and  the  decree  finds  that  the  lots, 
exclusive  of  improvements,  are  worth  $12,500.  The  prior 
trust  deed  covering  said  premises  is  to  secure  $16,250. 

Said  decree  further  provides : 

"  And  that  in  case  said  premises  are  sold  and  the  sum 
realized  upon  the  sale  thereof  is  not  sufficient  to  pay  the 
amount  due  to  said  complainants,  as  found  by  said  master's 
report  and  as  herein  found  due  to  the  said  complainants, 
after  reserving  1250-1550  of  the  proceeds  of  said  sale  for 
application  upon  the  said  note  and  trust  deed  hereinbefore 
referred  to,  together  with  all  costs,  commissions  and  solic- 
itors' fees  as  aioresaid,  that  said  master  making  said  sale 
shall,  after  the  payment  of  his  own  fees,  and  all  costs,  fees 
and  disbursements  as  aforesaid,  pay  out  the  proceeds  of  said 
sale  as  follows,  to  wit:  he  shall  pay  to  the  said  complainants 
300-1550  of  the  proceeds  thereof,  until  the  lien  of  the  com- 
plainants, including  said  solicitors'  fees,  costs  and  disburse- 
ments shall  be  satisfied,  and  bring  into  court  for  use  of  the 
owner  of  said  note  and  trust  deed  1250-1550  of  the  proceeds 
of  said  sale  to  abide  the  further  order  of  this  court,  and  that 
any  suras  in  his  hands  thereafter  remaining,  if  such  there 
be,"  he  shall  bring  into  court,  together  with  his  report  of  his 
doings  hereunder." 

Under  that  decree  (omitting  all  questions  as  to  interest) 
if  the  property  should  sell  for  $6,825,  besides  costs,  fees  and 
expenses,  the  appellees  would  receive  payment  in  full  of 
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their  claim,  viz,  $1,321,  while  there  would  be  paid  into 
court  on  account  of  the  note  secured  by  trust  deed  but 
$5,504.  That  is  neither  legal  nor  equitable.  If  that  be  the 
necessary  construction  of  the  mechanics'  lien  law,  that  law 
is  to  that  extent  unconstitutional.  But  that  is  not  the  nec- 
essary or  proper  construction  to  be  put  upon  that  statute. 
It  was  never  intended  that  that  statute  should  be  so-  con- 
strued or  applied  as  to  destroy  vested  rights  or  securities. 
Again  it  is  provided  in  Sec.  16  of  the  mechanics'  lien 
law,  Kurd's  Stat.,  Ch.  82,  Sec.  30,  as  follows : 

"  When,  after  a  trust  deed  or  mortgage  has  been  recorded, 
contracts  shall  be  made  for  the  improvement  of  the  prop- 
erty, and  the  owner  shall  pay  for  labor  or  material  in  such 
improvement,  the  enhanced  value  thereby  given  shall  be 
treated  as  a  fund  in  which  the  mortgagee  and  lienholder 
shall  participate  pro  rataP 

The  owner  had  paid  $1,010  on  account  of  said  improve- 
ments. It  was  error  to  give  to  appellees  a  pro  rata  divi- 
dend upon  the  total  cost  of  the  improvements  (and  more 
than  $000  over),  when  the  owner  had  paid  nearly  half  the 
amount  of  such  cost. 

It  is  not  necessary  to  refer  especially  to  other  points  pre- 
sented in  the  briefs.  We  can  not  consider  the  question  as 
to  fees  and  costs  when  there  was  no  effort  to  have  the  same 
re-taxed  in  the  trial  court. 

The  decree  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 

On  petition  for  rehearing,  Per  Curiam. 

We  are  not  satisfied  with  the  conclusion  of  the  trial  court 
based  upon  so-called  expert  testimony  in  this  case,  that 
improvements  which  cost  only  $2,300  in  round  numbers, 
have  enhanced  the  value  of  the  property  in  controversy  to 
the  extent  of  $3,000.  There  is  no  claim  that  these  improve- 
ments cost  or  are  worth  more  than  $2,300,  agreed  to  be 
paid  therefor,  and  of  this  sum  $1,010  had  been  previously 
paid,  leaving  only  $1,321  still  due  appellees.  By  the  decree 
appealed  from  the  latter  are  given  a  preferred  lien  upon 
the  proceeds  of  sale,  not  on  the  basis  of  the  amount  acta- 


First  District — March  Term,  1900.      287 

Vance  &  Jones  Co.  v.  Bentley. 

■■ '    '-  ■  I* 

ally  due  them,  bat.  upon  the  basis  of  an  amount  made  up  in 
addition  thereto,  of  the  $1,010  which  has  already  been  paid 
them  and  of  about  $600  more — a  total  of  $3,000 — upon  the 
assumption  that  the  market  value  of  the  property  was 
enhanced  to  that  extent  by  such  improvements.  If  it  was 
so  enhanced  appellees  have  received  $1,010  of  such  en- 
hanced value,  and  no  reason  appears  why  they  should  be 
paid  any  part  of  it  again  as  against  the  mortgagee.  The 
enhanced  market  value  of  this  property  by  reason  of  the 
improvements,  to  the  extent  of  which  appellees  as  lien 
claimants  are  under  the  statute  entitled  to  be  preferred,  is, 
according  to  the  facts  as  they  appear  in  this  case,  $1,321, 
and  not  $3,000,  as  the  decree  erroneously  finds.  The  peti- 
tion for  rehearing  will  be  denied. 


The  Tance  &  Jones  Co.,  Edward  F.  Bryant,  Receiv^r^  -^  . 
J.  N.  Yance,  H.  E.  Tance  and  J.  C.  Kiheldaffer  v.  aioewi  2861 
W.  B.  Bentley  and  J.  T.  Olmstead. 

1 .  CoRPOB ATIONS—  Ouarau tors  of  In debtedness,  are  Creditors,  —Par- 
ties who  pciBonally  guarantee  the  payment  of  the  debts  of  an  incorpo- 
rated company  are  entitled  to  a  standing  in  a  court  of  equity  as  creditors. 

2.  Same— W7i«n  Tliey  May  Purchase  Their  Own  Stock.-^A  corpora- 
tion may  purchase  its  own  stock,  provided  the  rights  of  creditors  are 
not  affected,  but  in  equity  such  a  transaction  may  be  impeaclied  if  it 
operates  to  the  injury  of  creditors. 

3.  Same— Can  Not  Issue  Stock  with  Secret  Understanding  to  Buy  it 
Back, — A  contract  between  a  corporation  at  the  time  of  its  organization 
and  one  of  its  stockholders,  that  stock  shall  be  issued  to  him,  with  a 
secret  agreement  by  the  corporation  that  it  will  purchase  the  stock  back 
from  him  at  any  time  after  two  years  and  pay  a  premium  for  the  same, 
besides  paying  a  dividend  in  the  meantime,  will  not  be  enforced  in  a 
court  of  equity  as  against  the  creditors  of  such  corporation. 

Bill  to  Wind  Up  the  Affairs  of  a  Corporation.— Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1900.  Reversed  and  remanded  with  directions.  Opinion  filed  December 
4,1900. 

Wilson,  Moore  &  McIlvainb,  attorneys  for  appellants. 
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I.  M.  Earle  and  Samson  &  Wiloox,  solicitors  for  appellees. 

!Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  proceeding  was  commenced  by  bill  in  chancery  filed 
February  1,  1898,  to  wind  up  the  business  of  the  Vance  dc 
Jones  Company.  A  receiver  was  appointed  and  it  appears 
that  said  company  is  and  was  at  the  time  such  bill  was  filed 
and  receiver  appointed,  insolvent  and  unable  to  pay  its 
creditors  in  full.  The  receiver  was,  by  order  of  court, 
directed  to  advertise  for  claims  against  said  company  and 
did  so.  Among  the  claims  filed  with  said  receiver  was  one 
by  the  appellees.  Upon  a  report  by  the  receiver  giving  a 
list  of  claims  filed,  it  was  ordered  by  the  court,  May  12, 
1S98,  that  all  such  claims  be  allowed  except  such  as  to  which 
objections  should  be  filed  within  ten  days.  To  the  claim 
of  appellees  objections  were  filed  within  the  time  limited 
by  Vance  Shoe  Company,  J.  N.  Vance,  H.  E.  Vance  and  J. 
C  Riheldaffer,  all  of  them  parties  to  this  suit  and  stock- 
holders in  the  appellant' Vance  &  Jones  Company.  July 
13,  1898,  the  claim  of  appellees  (with  other  claims)  with  the 
objections  thereto,  were  referred  to  a  master  in  chancery  to 
take  proofs  and  report.  Said  objectors  had  personally 
guaranteed  the  payment  in  full  of  a  large  part  of  the 
indebtedness  of  the  Vance  &  Jones  Company  and  claim  to 
be  creditors  of  that  company  for  a  large  amount. 

It  is  contended  by  appellees  that  the  Vance  &  Jones 
Company,  before  it  had  contracted  any  of  its  indebtedness 
outstanding  at  the  time  said  bill  was  filed,  agreed  to  pur- 
chase the  stock  in  said  company  held  b}^  appellees  (it  being 
preferred  stock),  at  the  end  of  two  years  from  January  16, 
1894,  and  pay  to  appellees  therefor  the  par  value  and  ten 
percent  premium,  and  guaranteed  that  said  company  would 
in  the  meantime,  pay  dividends  upon  such  stock  at  the  rate 
of  eight  per  cent  per  annum. 

Counsel  for  both  parties  present  arguments  upon  the 
theory  that  such  an  agreement  was  made.  We  need  not, 
therefore,  examine  the  testimony  tending  to  show  that 
there  was  such  an  agreement. 
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The  master,  in  his  report  to  the  court,  said  that,  in  his 
opinion^  appellees  having  held  themselves  out  to  the  world 
as  stockholders,  are  estopped  as  to  creditors  from  taking 
any  other  position,  and  that  they  should  be  treated  as  stock- 
holders in  every  respect.  To  this  report  exceptions  were 
filed  by  appellees. 

Before  the  bill  was  filed  in  this  case  appellees  had  pur- 
chased goods  from  the  Vance  &  Jones  Company  to  the 
amount  of  $3,001.80.  The  court  below  sustained  appellees' 
exceptions  to  the  master's  report  and  by  final  order  or  decree 
allowed  the  claim  of  appellees  for  the  sum  of  $2,937.45.  As 
we  understand  from  the  record,  such  claim  was  allowed 
upon  the  theory  that  appellees  are  entitled,  as  against  the 
creditors  of  said  company,  to  enforce  said  contract  for  the 
repurchase  by  the  Vance  &  Jones  Company  of  its  stock, 
held  by  appellees.  The  sum  allowed  is  determined  by 
allowing  to  appellees  the  par  value  of  said  stock  and  ten 
per  cent  premium  thereon  with  interest, and  then  deducting 
from  the  amount  thus  ascertained  the  sum  due  from  appel- 
lees to  the  Vance  &  Jones  Company  for  goods  purchased, 
as  stated. 

In  the  view  we  entertain  it  is  unnecessary  to  here  refer 
in  detail  to  the  facts  bearing  upon  the  numerous  other 
questions  presented  by  the  record  and  the  briefs  of  counsel. 

The  exceptions  of  appellees  to  the  master's  report  should 
not  have  been  sustained  and  the  claim  of  appellees  should 
have  been  disallowed. 

The  question  here  presented  is  settled  by  the  decision  in 
the  case  of  Clapp  v.  Peterson,  104  111.  26.  As  there  stated, 
a  corporation  may  purchase  its  own  stock,  under  the  con- 
ditions named,  provided  the  rights  of  creditors  are  not 
affected.  Also,  in  equity,  such  a  transaction  might  be 
impeached  if  it  operated  to  the  injury  of  creditors. 

To  this,  counsel  for  appellees  say  the  rule  laid  down  in 
that  case  does  not  apply  where  the  transaction  is  fair  and 
just  and  without  fraud,  and  where  there  were,  at  the  time, 
no  creditors  of  the  corporation.  The  cases  of  Commercial 
Kational  Bank  v.  Burch,  141  111.  519,  and  Coleman  v.  Howe, 
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1 54  111.  473,  cited  by  counsel  for  appellees,  may  seem,  at  first 
blush,  to  sustain  that  theory.  It  may  not  be  ultra  v{re^,s,s 
between  a  corporation  and  one  of  its  stockholders,  for  the 
corporation  to  purchase  from  the  holder,  his  stock.  But 
the  same  transaction  may  be,  in  eflFect,  ultra  vires,  as  be- 
tween a  creditor  of  the  corporation  and  such  stockholder. 

Counsel  for  appellees  discuss  this  question  as  though  there 
had,  in  fact,  been  a  sale  of  their  stock  by  the  appellees  to  the 
corporation.  But  that  is  not  the  fact.  There  had  been  an 
agreement  that  the  company  would  purchase  such  stock, 
after  a  fixed  tin^e,  if  requested  so  to  do.  But  no  sale  had 
been  made.  Appellees  were  in  fact  stockholders,  and  held 
the  stock  to  which  said  agreement  related,  at  the  time  the 
receiver  was  appointed.  The  contention  of  counsel  for 
appellees  is,  in  effect,  that  a  corporation  may,  at  the  time  of 
its  organization,  issue  stock  to  one  of  its  stockholders,  with 
a  secret  agreement  by  the  company  that  it  will  purchase 
that  stock  from  the  stockholder  at  any  time  after  two  years, 
at  the  election  of  such  stockholder,  and  pay  therefor  ten 
per  cent  premium  besides  paying  a  dividend  of  eight  per 
cent  in  the  meantime,  and  that  such  agreement  will  be 
enforced  in  a  court  of  equity  as  against  creditors  of  such 
corporation.  If  such  a  contract  may  be  made  with,  and 
enforced  by,  one  stockholder,  it  may  be  with  all.  A  cor- 
poration might  then,  at  the  time  of  its  organization,  make 
such  a  contract  with  each  of  its  stockholders,  and  in  case  of 
financial  distress  the  stockholders  could,  as  against  credit- 
ors, step  in  and  take  the  assets  and  receive  a  premium  of  ten 
per  cent  for  so  doing,  after  having  received  eight  ]>er  cent 
dividends  in  the  meantime.  The  law  will  not  sustain  any 
such  position. 

As  to  some  of  the  objectors,  if  not  to  all,  the  agreement 
Avith  appellees  for  the  purchase  of  their  stock  was  secret 
and  unknown. 

But  it  is  contended  that  the  objectors  were  not  creditors 
and  that  therefore  the  court  below  was  right  in  overruling 
their  objections.  By  reference  to  the  supplemental  record 
we  find  that  two  of  the  objectors,  viz.,  the  Vance  Shoe 
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Company  and  J.  N.  Vance,  were  creditors,  and  that  their 
claims  were  allowed  without  objection.  It  also  appears 
that  said  objectors  had  guaranteed  the  payment  of  a  large 
part  of  the  indebtedness  of  the  Vance  &  Jones  Company. 
Ifot  only  were  two  of  the  objectors  legal  creditors  and 
therefore  entitled  to  file  such  objections,  but  all  of  them 
are  entitled  to  a  standing  in  a  court  of  equity  as  creditors. 

It  is  not  deemed  necessary  to  consider  at  length  the 
numerous  other  points  presented  by  the  briefs  in  this  case. 
Those  which  we  have  considered  are  fatal  to  the  claim  *of 
appellees. 

The  decree  of  the  Circuit  Court  allowing  and  sustaining 
the  claim  of  appellees  will  be  reversed  and  the  cause  re- 
manded with  directions  to  take  such  steps  and  enter  such 
orders  as  may  be  necessary  and  proper  to  conform  the 
orders,  decrees  and  proceedings  in  this  cause  to  the  views 
here  expressed. 

Beversed  and  remanded  with  directions. 


Paul  Stefan  v.  George  E.  Brennan  and  Joseph  W.  Sud-    ^^   i^l] 
dard,  as   Receivers  of  The   International   Building^ 
Loan  and  Investment  Union. 

1.  Bctldino  and  Loan  Associations— iVof  Authorized  to  do  a  Bank- 
ing Busin€ii8.—A  homestead  and  loan  association,  organized  under  the 
statutes  of  Illinois,  has  no  power  to  receive  deposits  and  contract  to 
pay  interest  thereon,  and  if  it  does  so,  its  acts  are  ultra  vires.  Such 
associations  are  not  authorized  by  law  to  do  a  banking  business. 

2.  Intebvenors— in  Proceedings  to  Dissolve  a  Building  and  Loan 
Association.~-A  petition  of  an  intervener,  after  a  decree  in  a  proceeding 
to  dissolve  a  building  and  loan  association,  can  only  be  filed  on  the 
hypothesis  that  the  proceedings  are  valid  and  regular,  and  that  the 
decree  dissolving  the  association  and  directing  a  distribution  of  its 
assets  is  a  valid  decree.  He  can  not  be  heard  to  attack  its  validity  by 
asserting  that  it  was  not  a  legal  corporation  under  the  statute. 

Bill  for  Dissolution  of  a  Building  and  Loan  AsRoclation.— Inter- 
vening petition.  Appeal  from  the  Superior  Court  of  CkK>k  County;  the 
Hon.  Arthur  H.  Chbtlain,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  WOO,    Aflarmed.    Opinion  filed  December  6,  1900. 
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W.  J.  Lavbry,  attorney  for  appellant. 

Pam,  Calhoun  &  Glennon,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

January  10,  1898,  E.  C.  Akin,  Attorney  General,  filed  a 
bill  against  the  International  Building,  Loan  and  Invest- 
inent  Union,  on  the  information  of  the  Auditor  of  Public 
Accounts,  praying  for  a  dissolution  of  that  corporation,  the 
appointment  of  a  receiver,  and  the  distribution  of  the  assets 
of  the  corporation.  Such  proceedings  were  had  in  the  cause 
that,  April  29, 1898,  a  decree  was  entered  finding  specifically 
the  material  allegations  of  the  bill  proven,  among  which 
findings  is  the  finding  that  the  International  Loan  and  In- 
vestment Union  is  a  building  and  loan  association  organized 
and  existing  under  the  laws  of  the  State  of  Illinois,  and 
decreeing  that  the  corporation  be  dissolved,  its  business 
wound  up,  and  appointing  the  appellees,  Brennan  and  Sud- 
dard,  its  permanent  receivers,  etc.  Appellees  qualified  as 
receivers.  June  20, 1899,  Paul  Stefan,  the  appellant,  filed  his 
intervening  petition,  entitled  "  People  ex  rel,  etc.,  v.  Inter- 
national Building,  Loan  and  Investment  Union,"  which  is, 
in  substance,  as  follows : 

Petitioner  represents  that  between  25th  of  November, 
1893,  and  28th  of  October,  1895,  he  made  deposits  with  the 
defendant  Union, aggregating  $1,600,  which  money  remained 
on  deposit  until  30th  April,  1896,  when  defendant  gave 
credit  for  interest  of  $180.50,  and  in  May  and  July,  1896, 
defendant  Union  paid  the  petitioner  on  account  of  deposits 
$800,  leaving  balance  on  account  of  moneys  so  deposited 
and  interest  of  $980.50.  As  evidence  of  deposits  and 
interest,  petitioner  received  from  oflicers  of  defendant 
Union  a  pass-book,  in  which  deposits  and  withdrawals  made 
by  petitioner  were  duly  entered;  that  it  was  agreed  when 
he  made  such  deposit,  said  Union  would  pay  him  interest  at 
six  percent  per  annum;  that  said  Union,  April  30,  1896, 
credited  petitioner  with  $180.50  interest  on  his  deposits  to 
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that  date;  that  petitioner  shows  that  he  made  deposits 
without  assuming  burden  or  obligations  of  a  member,  nor 
was  there  any  stock  issued  in  exchange  for  said  deposit, 
giving  him  the  right  to  vote  as  a  member;  that  money 
represented  by  deposit  received,  was  advanced,  not  as  stock 
payments,  but  as  deposits  made  by  petitioner.  Petitioner 
prays  that  an  order  may  be  entered  directing  receivers  to 
pay  petitioner  amount  of  balance  due  for  such  deposits  with 
interest  thereon,  less  amount  received  by  him;  that  court 
enter  a  rule  upon  receivers;  that  they  answer  petition  within 
short  day  to  be  fixed  by  court,  bpt  not  under  oath;  that 
claim  of  petitioner  may  be  declared  to  be  a  preferred  claim; 
that  he  be  paid  as  a  creditor  in  due  course  of  administration 
in  full,  and  further  relief. 

Appellees  answered  the  petition,  denying  its  material 
allegations,  and  averring  that  the  International  Building, 
Loan  and  Investment  Union  was  a  corporation  incorporated 
under  the  statute  for  the  incorporation  of  homestead  and 
loan  associations,  and  had  no  power  to  receive  deposits  and 
do  a  banking  business,  and  aver  that  the  moneys  paid  to  it 
by  petitioner  were  received  by  it  as  payments  on  stock;  that 
petitioner  was  and  is  a  stockholder  and  not  entitled  to  any 
preference.  A  replication  was  filed  by  appellant,  and  the 
court,  after  hearing  evidence  in  open  court,  ordered  substan- 
tially as  follows :  That  the  allegations  of  the  petition  are 
not  sustained  by  the  evidence;  that  the  petitioner  is  not 
entitled  to  a  preference,  but  is  entitled  to  share  in  the  assets 
of  the  International  Building,  Loan  and  Investment  Union 
pro  rata  with  other  stockholders,  on  the  basis  of  the  amount 
paid  by  him,  which  amount,  after  allowing  all  just  credits, 
the  court  finds  to  be  $800.  It  is  therefore  ordered  that 
the  prayer  of  the  petition  for  a  preference  be  denied,  and 
that  the  petition  be  dismissed  for  w^ant  of  equity,  and  that 
the  amount  of  $800  paid  by  the  petitioner  to  the  said  Inter- 
national Building,  Loan  and  Investment  Union  be  allowed 
as  a  claim  on  account  of  stock  payments,  and  that,  as  to 
said  amount,  the  petitioner  is  adjudged  to  be  entitled  to 
share  ^ro  rata  with  other  stockholders  in  said  assets,  and  to 
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receive  such  dividends  as  may  hereafter  be  declared  by  the 
court  payable  to  the  stockholders  of  the  International 
Building,  Loan  and  Investment  Union. 

From  this  decree  the  appeal  was  taken. 

That  appellant  paid  to  the  International  Building,  Loan 
and  Investment  Union  (hereinafter  called  the  Union)  the 
sum  of  $1,600  at  various  times,  and  that  he  was  credited 
with  $180.50,  are  facts  not  controverted.  Neither  is  it  con- 
troverted that  of  the  amount  so  paid  by  petitioner  only 
$800  has  been  returned  to  him. 

It  appears  from  the  evidence  that  November  25,  1893, 
appellant  paid  to  the  Union  $500,  and,  at  the  same  time  he 
made  application  for  and  obtained  a  certificate  for  two 
shares  of  stock  in  the  Union  of  the  maturity  face  value  of 
$200.  It  also  appears  by  a  preponderance  of  the  evidence 
that  the  Union  received  deposits,  agreeing  to  pay  interest 
thereon,  from  members  or  shareholders  only.  In  the  pass- 
book delivered  to  appellant,  when  he  became  a  shareholder, 
was  the  following : 

"money  deposited. 

Members  may  deposit  money,  subject  to  withdrawal  on 
demand.  Money  so  deposited  bears  interest  at  six  per  cent 
per  annum,  on  six  months  deposit. 

AVOID  FINES. 

Any  shareholder  desiring  to  avoid  being  fined,  can  deposit 
any  amount,  from  one  dollar  upward,  with  the  Union.  When 
there  is  in  the  hands  of  the  secretary  an  amount  equal  to 
the  monthly  dues  on  the  stock  in  the  name  of  the  share- 
holder, there  will  be  no  fines  charged  against  the  stock. 

By  keeping  up  your  monthly  payments  and  adding  to  this 
account,  you  will  always  have  available  funds  in  the  time 
of  need." 

John  Schoeneman,  collector  for  the  Union,  testified  that 
appellant  came  into  his  office  with  a  shareholder,  and  that 
he  had  a  circular  of  the  Union,  and  wanted  to  deposit 
money  with  the  Union,  and  that  he,  Schoeneman,  told  him 
that  he  must  join  the  association  and  take  at  least  two 
shares,  and  that  then  he  could  deposit  money;  that  he  could 
not  get  interest  if  he  was  not  a  stockholder.    Stefan  does  not 
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understand  English,  but  Schoeneman  testified  that  be  had  an 
interpreter  with  him. 

Appellant,  by  his  counsel,  relies  on  the  following  propo- 
sitions for  a  reversal  of  the  decree :  First,  that  the  Union 
was  not  a  legally  constituted  corporation  under  the  statute, 
In  relation  to  homestead  loan  associations;  second,  that  it 
is  a  mere  partnership;  third,  that  appellant  having  depos- 
ited an  amount  largely  in  excess  of  the  matured  value  of 
his  two  shares,  is  to  be  regarded  as  a  depositor,  and,  as 
such,  is  entitled  to  interest  and  a  preference;  fourth,  that 
the  decree  is  erroneous  in  that  the  court,  while  dismissing 
the  petition  for  want  of  equity,  allows  the  petitioner's  claim 
to  the  extent  of  $800. 

If  it  is  conceded  that  either  of  the  first  two  propositions 
is  sound,  it  is  fatal  to  appellant's  entire  claim.  If  the  third 
proposition  is  sound,  it  is  fatal  to  his  claim  for  interest  and 
a  preference. 

If  the  Union  was  not  a  corporate  body,  as  described  in 
the  statute — if  it  was  not  a  "mutual  building,  loan  and 
homestead  association,  for  the  purpose  of  building  and 
improving  homesteads  and  lending  money  to  the  members 
thereof,"  then  the  bill  was  erroneously  filed  by  the  attor- 
ney general,  and  the  decree  of  the  court  dissolving  the 
Union,  appointing  receivers  and  ordering  a  distribution  of 
the  assets,  was  also  erroneous,  and  appellant,  who,  by  his 
petition,  prays  for  a  preference  in  the  distribution  of  the 
assets,  could  have  no  relief  in  the  cause. 

If  the  association  was  a  mere  partnership  between  the 
officers  or  the  shareholders,  it  is  too  clear  to  admit  of  dis- 
cussion that  appellant  could  have  no  relief  whatever  in  the 
cause,  because  neither  officers  nor  shareholders  are  parties 
to  the  suit  in  the  sense  that  a  decree  could  be  rendered 
against  them  individually.   The  Union  is  the  soledefendant. 

Appellant's  petition  was  filed  and,  legally,  could  only  be 
filed  on  the  hypothesis  that  the  proceedings  were  valid  and 
regular,  and  that  the  decree  dissolving  the  Union  and 
directing  a  distribution  of  its  assets  was  a  valid  decree,  and 
he  can  not  now  be  heard  to  attack  its  validity  by  asserting 
that  the   Union  was  not  a  legal  corporation  under  the 
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statute.  In  re  Assignment  of  Gilbert,  94  Wis.  108,  115-16; 
Lawson  v.  Stacy,  82  Wis.  303;  Appeal  of  Smith,  86  Mich. 
149;  Horsey  v.  Chew,  65  Md.  555;  Continental  Trust  Co.  v. 
Toledo,  etc.,  R.  R.  Co.,  82  Fed.  R.  642,  647-9;  11  Ency.  PI. 
&  Pr.,  609. 

If  the  appellant  is  to  be  treated  as  a  depositor,  then,  to 
say  the  least,  he  is  clearly  neither  entitled  to  interest  on 
the  money  deposited  or  to  preference  in  the  distribution  of 
the  assets.  Homestead  and  loan  associations,  organized 
under  the  statute,  have  no  power  to  receive  deposits  and 
contract  to  pay  interest  thereon,  and  if  they  so  do,  their 
acts  are  ultra  vires.  They  are  not  authorized  by  law  to  do 
a  banking  business.  Columbus  Building,  etc.,  Ass'n  v. 
Kriete,  87111.  App.  51. 

One  of  the  by-laws  of  the  Union  is  as  follows : 

"  Shareholders  may  pay  installments,  interest  and  pre- 
miums in  advance,  or  deposit  with  Union  certain  sums  to 
be  used  for  such  payments  as  they  may  fall  due." 

Appellant,  when  he  applied  for  membership  in  the  Union, 
expressly  agreed  to  be  bound  by  the  by-laws  of  the  Union. 
We  think  it  clear  that  it  is  to  appellant's  advantage,  as  sug- 
gested by  appellees'  counsel,  to  be  treated  as  a  stockholder 
rather  than  a  depositor. 

The  appellant  has  no  good  ground  of  complaint  in  the 
matter  of  the  decree  appealed  from.  The  decree  allows 
his  claim,  less  interest.  This  is  the  utmost  extent  to  which 
appellant's  claim  could  legally  be  allowed,  and  it  is  not  for 
him  to  complain  of  technical  irregularity,  if  any,  in  the 
mode  of  its  allowance. 

The  decree  will  be  affirmed. 
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Manrice  Weill  v.  Angnst  R.  Zacher  et  al.^  Executors^  etc. 

1.  Chattel  Mortgages— IfTien  Valid  Without  Acknowledgment,^ 
A  chattel  mortgage  not  acknowledged  in  compliance  with  the  require- 
ments of  the  statute  is  invalid  as  against  bona  fide  purchasers  and 
ci'editorB  but  is  valid  as  between  the  mortgagor  and  mortgagee. 
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2.  Receivers— Pk>ti«r  to  Peach  Assets  of  an  Insolvent  Debtor. --A 
receiver  can  not,  as  the  representative  of  an  insolvent  person,  reach  assets 
which  in  equity  ought  to  be  subjected  to  the  payment  of  his  debts,  but 
which  have  been  placed  by  such  insolvent  beyond  the  reach  of»the  law. 

3.  SAMR^Poiverless  to  Assert  Rights  which  the  Insolvent  Could  Not 
Assert,— A  receiver  of  an  insolvent  person  can  not,  as  the  representative 
of  such  insolvent,  assert  rights  which  the  insolvent  himself  could  not 
assert. 

4.  NoncB— 0/  Invalidity  of  Chattel  Mortgage  Does  Not  Preclude  a 
Creditor.— The  mere  fact  that  a  creditor  has  actual  notice  of  the  inva- 
lidity of  a  chattel  mortgage  does  not  preclude  him  from  purchasing  the 
property  free  from  its  lien.  He  stands  in  this  respect  at  no  greater 
disadvantage  than  any  ordinary  purchaser  and  may  acquire  title  of  the 
property  free  from  any  lien  of  an  imperfectly  executed  iportgage 
although  he  had  actual  knowledge  of  its  existence  when  he  buys. 

5.  Creditors— W/io  are  Regarded  as  Such  in  Respect  to  Invalid 
Mortgages.— Where  a  judgment  creditor  filed  a  creditor's  bill  and  pro- 
cured the  appointment  of  a  receiver  for  an  insolvent  corporation  and 
the  sale  of  the  corporate  assets  by  order  of  the  court  appointing  the 
receiver,  at  which  purchases  were  made  of  property  upon  which  there 
was  a  chattel  mortgage  executed  by  the  insolvent  corporation  but  lack- 
ing acknowledgment  in  compliance  with  the  requirements  of  the  stat- 
ute, it  uxis  held  that  a  purchaser  at  such  sale  occupied  the  same  position 
as  a  creditor  and  was  not  precluded  from  questioning  the  validity  of 
the  cliattel  mortgage. 

Beplevln.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1900.  Reversed  and ,  remanded.  Opinion  filed  December 
6,  1900. 

Statement. — This  appeal  is  in  a  replevin  suit  brought 
by  appellant  to  recover  possession  of  certain  chattels. 

In  November,  1893,  a  judgment  creditor  filed  a  creditor's 
bill  against  the  Fort  Dearborn  Electrotype  Co.,  a  corpora- 
tion, and  in  that  proceeding  one  Holraan  was  appointed 
receiver.  In  March,  1894,  a  sale  of  the  corporate  assets  was 
made  by  the  receiver  by  order  of  the  court.  Appellant,  a 
judgment  creditor,  purchased  the  chattels  here  in  question  at 
this  sale.  In  November,  1893,  C.  P.  Zatjher,  the  president  of 
the  Fort  Dearborn  Electrotype  Co.,  made  a  chattel  mort- 
gage, conveying  the  chattels  in  question  to  his  grand- 
mother, Erustiana  Zacher,  the  testatrix  of  appellees.  Ap- 
pellant made  demand  for  the   possession  of  the  chattels 


298  Appellate  Courts  of  Illinois. 

Vol.  92.]  Weill  v.  Zacher. 

bought  by  him  at  the  receiver's  sale,  and  upon  the  same 
day  C.  P.  Zacher,  president  of  the  insolvent  corporation, 
took  possession  of  the  chattels  as  agent  of  Erustiana  Zacher, 
the  mortgagee. 

The  chattel  mortgage  was  not  acknowledged  in  compli- 
ance with  the  requi^iements  of  the  statute. 

The  only  instruction  given  by  the  court  to  the  jury  was 
as  follows : 

"  If  the  witness  Zacher,  acting  as  president  of  the  busi- 
ness concern  called  the  Fort  Dearborn  Electrotype  Com- 
pany, made  a  mortgage  in  good  faith,  for  borrowed  money, 
to  his  grandmother,  and  the  money  has  never  been  repaid, 
then  the  verdict  should  be  for  the  defendant,  whether  that 
company  continue  to  be  a  corporation,  or  it  became  only  a 
name  under  which  Zacher  did  business." 

The  jury  returned  a  verdict  for  appellees.  From  judg- 
ment upon  that  verdict  this  appeal  is  prosecuted. 

Martin  J.  Isaacs  and  Quin  O'Brien,  attorneys  for  appel- 
lant. 

Stedman  &  SoELKE,  attomcys  f or  appellees. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

There  is  but  one  question  presented  upon  this  appeal 
which  must  be  considered,  viz.,  was  the  chattel  mortgage 
in  question  valid  as  against  appellant. 

The  mortgage  is  confessedly  invalid  as  against  honu  jlie 
purchasers  and  creditors,  for  it  is  undisputed  that  it  lacked 
proper  acknowledgment  in  conformity  with  the  statute. 
The  mortgage  is  good,  however,  as  between  mortgagor  and 
mortgagee,  if,  as  the  jury  found  the  fact  to  be,  the  debt 
attempted  to  be  secured  was  a  valid  debt  of  the  corporation. 

We  have,  then,  merely  to  determine  whether  appellant 
stood  in  relation  to  this  property  as  a  hona  fide  purchaser 
or  creditor,  or  whether  his  standing  was  that  of  the 
mortgagor  whose  interest  he  purchased.  He  bought  at  a 
receiver's  sale. 

It  has  been  held  repeatedly  that  an  assignee  or  receiver 
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can  not,  as  the  representative  of  the  insolvent,  reach  assets 
of  the  insolvent  which  equitably  should  be  subjected  to  the 
payment  of  the  insolvent's  debts,  but  which  have  been 
fraudulently  placed  by  the  insolvent  beyond  reach  at  law. 
Bouton  V.  Dement,  123  111.  142;  Ide  v.  Sawyer,  129  111.  230; 
The  Rep.  Life  Ins.  Co.  v  Swigert,  135  111.  150;  Gottlieb  v. 
Miller,  154  111.  44;  Young  v.  Stevenson,  81  111.  A  pp.  40; 
Cohn  V.  Waters,  83  111.  A  pp.  387. 

The  ground  upon  which  the  decisions  in  the  above  cases 
are  based,  is  that  the  receiver,  like  an  assignee  of  an  insolv- 
ent, may  not,  representing  the  insolvent,  assert  rights  which 
the  insolvent  himself  could  not  assert. 

Whether  a  line  of  distinction  is  to  be  observed  between 
these  cases  and  a  case  where  the  receiver  is  appointed  in  a 
proceeding  prosecuted  by  creditors,  supplemental  to  execu- 
tion, is  the  question  to  be  here  determined. 

It  is  conceded  by  counsel  that  the  property  here  in  ques- 
tion was  purchased  by  appellant  at  a  sale  made  by  order  of 
court  in  a  suit  upon  a  creditor's  bill.  The  suit  being  one 
prosecuted  by  a  judgment  creditor  to  subject  the  equitable 
assets  of  the  insolvent  corporation  to  a  satisfaction  of  the 
judgment,  it  would  seem  clear  that  the  creditor  thus  suing 
would  have  undoubted  right  to  reach  this  property  and  have 
it  applied  free  from  the  lien  of  the  mortgage,  which  was 
invalid  as  against  creditors.  The  mere  fact  that  a  receiver- 
ship intervened  in  the  suit,  and  that  the  receiver  virtute 
officii  is  merely  a  custodian  of  property,  and  in  respect  to  his 
title  and  litigation  merely  the  representative  of  the  owner 
of  the  property  submitted  to  his  control,  as  held  in  Repub- 
lic Life  Ins.  Co.  v.  Swigert,  supra,  can  not,  we  think,  oper- 
ate to  defeat  the  right  of  a  judgment  creditor  to  reach,  by 
his  suit  supplemental  to  execution,  such  property  as  must  be 
held  equitably  to  be  subject  to  the  judgment. 

In  the  Swigert  case,  stipra,  the  Supreme  Court  said : 

"  Defendant  in  error  cites  numerous  cases  in  which  it  has 
been  decided  that  a  receiver  could  bring  suit  to  set  aside  a 
transaction  which  was  binding  ujwn  the  person  or  corpora- 
tion over  whose  estate  he  was  appointed.  Almost  all  of 
the  cases  cited  by  defendant  in  error  fall  in  one  or  another 
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of  the  four  classes  following  :  Where  the  receiver,  by  force 
of  some  statute,  can  act  for  the  creditors;  where  the  act 
complained  of  was  ultra  vires,  and  not  binding  upon  the 
corporation;  where  the  receiver  was  appointed  in  a  proceed- 
ing prosecuted  by  creditors,  which  was  supplemental  to 
execution,  and  the  receiver  had  the  rights  of  the  creditors, 
at  whose  instance  and  to  secure  whose  claims  he  was 
appointed;  and  where  the  receiver  was  suing  for  property 
or  assets  that  belonged  to  the  debtor.  With  the  law  of 
such  cases  we  have  no  fault  to  find." 

Appellant,  himself  a  judgment  creditor,  bought  at  a  sale 
ordered  to  satisfy  the  claim  of  a  judgment  creditor  who 
brought  the  creditor's  proceeding.  His  rights  to  the  prop- 
erty are  to  be  measured  by  the  rights  of  the  judgment  cred- 
itor, and  not  by  the  powers  or  rights  of  a  receiver  in  a 
general  chancery  proceeding.  The  receiver  representing  the 
insolvent  could  not  question  the  validity  of  this  mortgage, 
which  was  good  as  between  mortgagor  and  mortgagee. 
The  appellant,  buying  the  title  reached  and  sold  to  satisfy 
a  judgment  creditor,  could  question  the  validity  of  an 
instrument  which,  as  to  a  creditor,  is  confessedly  invalid. 

If  the  court  had  found  it  unnecessary  to  appoint  any 
receiver  in  the  proceeding,  and  the  sale  had  been  ordered 
and  conducted  by  the  court  through  some  other  oflBcer,  it 
could  hardly  be  maintained  that  the  title  acquired  by  the 
purchaser  was  subject  to  claims  which,  as  against  the  cred- 
itor suing,  were  of  no  force.  We  are  of  opinion,  therefore, 
that  the  instruction  was  erroneous. 

It  is  urged  by  counsel  for  appellees  that  because  it 
appears  that  appellant  was  aware  of  the  execution  of  this 
mortgage  when  he  bought,  therefore  he  bought  subject  to 
its  lien,  and  is  now  precluded  from  questioning  its  validity. 
We  are  of  opinion  that  this  contention  can  not  be  sustained. 

The  mere  fact  that  the  creditor  has  actual  notice  of  the 
invalid  mortgage  does  not  preclude  him  from  taking  the 
property  free  from  its  lien.  He  stands  in  this  respect  at 
no  greater  disadvantage  than  an  ordinary  purchaser,  and  it 
has  been  repeatedly  held  that  a  purchaser  may  acquire  title 
free  from  any  lien  of  such  an  imperfectly  executed  instru- 
ment; although  he  had  actual  notice  of  its  existence  when 
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he  bought.    Forest  v.   Tinkham,   29  111.   141;  Porter  v. 
Dement,  35  111.  478;  Frank  v.  Miner,  50  111.  444;  Sage  v. 
Browning,  51  111.  217;  Long  v.  Cockern,  128  111.  29. 
The  judgment  is  reversed  and  the  cause  is  remanded. 


«2      801 
107    «331 


Mercy  E.  Doolittle  t.  Lois  E.  Pfaff. 

1.  Neolioenck— iVb  Recovery  Where  the  Negligence  of  the  Servant  is 
the  Cause  of  the  Injury. — An  employe  in  a  laundry  was  at  work  upon 
an  ironing  machine  which  was  operated  by  the  pressure  of  her  feet  upon 
a  treadle,  throwing  it  into  and  out  of  gear  under  control  of  the  power 
operating  the  laundry.  In  operating  the  machine  the  clothing,  being 
ironed,  became  wrapped  about  the  rollers  of  the  machine,  and  while 
endeavoring  to  disengage  it,  without  removing  her  feet  from  the  treadle, 
her  hand  was  drawn  betweep  the  rollers  and  burned.  It  was  lield  that 
the  pressilre  of  her  feet  upon  the  treadle  of  the  machine  was  the  cause 
of  her  injury,  and  that  she  could  not  recover. 

2.  Master  and  Sekvavt— Assumption  of  Risks  Where  the  Servant  is 
Amare  of  the  Danger  of  the  Service.— If  a  servant  has  sufficient  capacity 
to  appreciate  the  danger  of  the  service,  or  has  acquired  the  knowledge 
otherwise  than  by  instruction  from  the  master,  and  is  as  fully  aware  of 
the  danger  as  if  instructed  by  the  master,  and  advised  as  to  it,  he  must 
be  held  to  have  assumed  the  peril  incident  to  his  employment. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior C!ourt  of  Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1900.  Reversed.  Opinion 
filed  December  6,  1000. 

Statement. — This  suit  was  brought  by  appellee  to  re- 
cover from  appellant  damages  for  personal  injury,  received 
while  operating  an  ironing  machine  in  a  laundry,  conducted 
by  appellant.  '  Appellee,  a  married  woman,  twenty-two 
years  of  age,  was  an  employe  of  appellant,  and  had  been 
engaged  in  work  in  the  laundry  for  some  three  and  a  half 
months  previous  to  the  injury.  The  ironing  machine,  upon 
which  apj^ellee  was  at  work  when  injured,  operated  by  foot- 
pressure  upon  a  treadle,  which  threw  the  machine  into  gear 
and  under  control  of  the  power.  When  the  treadle  was 
released  from  the  foot-pressure,  the  ironing  machine  was  at 
once  out  of  gear,  and  the  rollers,  except  for  a  few  revolu- 
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tions,  stopped  their  motion.  When  the  treadle  was  pressed 
the  lower  or  cold  roller  of  the  machine  was  raised  up  into 
contact  with  the  upper  roller,  which  was  hot.  When  the 
treadle  was  released,  the  lower  or  cold  roller  at  once 
dropped  away  from  the  upper  or  hot  roller,  leaving  a  space 
between  the  rollers.  The  extent  of  this  space  is  diflferently 
testified  to  by  different  witnesses,  the  testimony  varying 
from  one-fourth  inch  to  three-fourths  of  an  inch.  Appellee, 
at  the  time  of  the  injury,  had  been  working  upon  the  ironing 
machine  for  a  month  or  more.  Previous  thereto  she  had 
done  other  work  in  the  laundry.  While  appellee  was  using 
the  machine,  the  clothing  which  she  was  ironing  became 
wrapped  upon  the  rollers,  and,  while  trying  to  disengage 
it,  her  hand  was  drawn  in  between  the  two  rollers  and 
burned.  While  her  hand  was  thus  held  between  the  cold 
and  the  hot  rollers,  the  machine  was  kept  in  gear,  and  the 
two  rollers  were  kept  together,  with  appellee's  hand  pressed 
between  them,  by  reason  of  the  fact  that  appellee  kept  her 
feet  upon  the  treadle.  It  was  only  after  another  employe 
forcibly  removed  appellee's  foot  from  the  treadle,  that  the 
rollers  were  separated  and  her  hand  released. 

The  declaration  contains  two  counts,  the  first  counting 
upon  negligence  of  appellant  in  that  the  machine  was  out 
of  repair,  and  the  second  counting  upon  negligence  of 
appellant  in  failing  to  instruct  appellee  "  as  to  the  safe  and 
proper  method  of  operating  the  machine." 

Appellant  filed  her  plea  of  not  guilty,  and  upon  issues 
joined,  a  trial  was  had,  which  resulted  in  verdict  and  judg- 
ment thereon  for  appellee. 

From  that  judgment  this  appeal  is  prosecuted. 

J.  F.  Snydee,  attorney  for  appellant. 
Francis  J.  Woolley,  attorney  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

But  two  questions  are  presented  upon  this  appeal,  viz.: 
The  two  questions  of  fact  raised  by  issues  joined  upon  the 
first  and  second  counts  of  appellee's  declaration.     First,  is 
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there  any  evidence  in  the  record  which  will  support  the 
verdict  on  the  ground  that  there  was  negligence  of  appel- 
lant in  that  the  machine  was  out  of  repair.  Secondly,  does 
the  record  contain  any  evidence  which  will  support  the  ver- 
dict on  the  ground  that  there  was  negligence  of  appellant 
in  a  failure  to  inform  appellee  of  dangers  incident  to  use  of 
the  machine  in  question. 

We  are  of  opinion  that  as  to  each  question  the  answer 
must  be  against  a  right  of  recovery.  The  only  evidence  as 
to  any  defect  in  the  machine  is  testimony  to  the  effect  that 
after  the  treadle  was  released  from  pressure  the  rollers  con- 
tinued revolving  for  a  few  seconds  by  force  of  momentum. 
There  is  some  conflict  as  to  the  existence  of  any  such  defect, 
but  the  evidence  would  warrant  a  jurj'^  in  finding  that  the  roll- 
ers did  so  revolve  for  a  few  seconds  after  the  machine  was 
thrown  out  of  gear  and  after  the  lower  roller  was  dropped 
away  from  the  hot  roller.  The  difficulty,  however,  is  that 
there  is  no  evidence  upon  which  to  base  a  conclusion  that 
any  such  defect  was  the  cause  of  the  injury.  On  the  con- 
trary, it  is  conclusively  established  that  the  j)recise  cause 
of  the  injury  was  the  continued  pressure  of  the  foot  of 
appellee  upon  the  treadle,  when  she  should  have  released 
the  treadle  and  thereby  kept  the  rollers  apart.  There  is 
no  evidence  to  show  that  the  continued  revolutions  of  the 
rollers  by  momentum  only  after  the  treadle  was  released 
could  in  any  event  have  caused  the  injury. 

It  was  sought  by  counsel  for  appellant  to  obtain  evidence 
upon  this  matter  through  the  following  question  put  to  a 
witness  for  appellee  upon  cross-examination: 

"Q.  What  harm  would  it  do  if  it  (the  roller)  went 
around  if  there  was  no  power  connected  with  itT' 

But  objection  by  counsel  for  appellee  to  this  question  was 
sustained  by  the  court. 

There  is  evidence  to  establish  that  an  entirely  dififerent 
agency  did  cause  the  injury  to  appellee,  viz.,  the  pressure 
of  her  foot  upon  the  treadle. 

A])pellee  testified  in  her  own  behalf  as  follows : 

"  I  tried  to  hold  the  roller  from  goin^  around  by  taking 
hold  of  the  night  dress  and  pulling  on  it  with  the  palm  of 
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my  hand  up,  and  pulled  down,  but  couldn't  stop  it.  It 
l>ulled  my  left  hand  right  into  the  machine  on  the  left  hand 
side  as  I  faced  the  machine.  After  my  hand  was  in,  I  got 
hold  my  hand  like  this,  and  pulled  on  it,  and  tried  to  pull 
it  out.  I  don't  know  what  I  did  with  my  foot,  only  I 
know  1  lifted  my  foot  off  the  treadle  when  it  started  to 
wind  around." 

While  appellee  testified  that  she  had  lifted  her  foot  from 
the  treadle  when  the  garment  began  to  wind  upon  the 
roller,  she  does  not  state  whether  her  foot  was  again  upon 
the  treadle  when  her  hand  was  drawn  into  the  machine. 
Nor  does  it  appear  that  if  the  power  was  disconnected  and 
the  rollers  apart  the  hand,  if  inserted,  would  be  held  and 
pinched  or  burned.  Other  testimony  would  tend  to  a  con- 
trary conclusion,  viz.,  that  the  effect  would  be  to  stop  the 
revolutions  of  the  rollers.  The  other  evidence  upon  this 
matter  consists  of  the  testimony  of  four  witnesses,  each  of 
whom  testified  that  appellee  had  her  foot  upon  the  treadle 
^vhich  kept  her  hand  caught  between  the  rollers.  Of  these 
witnesses  two,  Miss  Ferguson  and  Mrs.  Young,  were  called 
by  the  appellee.    Miss  Ferguson  testified : 

"  I  told  her  (appellee)  to  step  off  the  treadle.  I  told  her 
to  take  her  foot  off  the  treadle.  She  did  not  do  it.  She 
stood  on  the  treadle,  pulling  her  hand  out,  until  Mrs.  Sul- 
livan ran  down  there.  Mrs.  Sullivan  was  the  first  one 
there;  she  caught  hold  of  her  feet  and  jerked  them  off " 
(the  treadle). 

Mrs.  Young  testified : 

"I  could  see  Mrs.  Pfaflf  taking  hold  of  her  left  hand  with 
her  right  and  trying  to  get  it  out  of  the  rollers;  then  I 
guess  Mrs.  Sullivan  came  over  there  and  took  her  by  the 
feet  and  pulled  her  off  the  treadle.  *  *  *  When  your 
foot  was  off  the  treadle  the  rollers  were  separated.  *  * 
I  said  the  rollers  would  turn  around  seven  or  eight  times 
after  you  took  your  foot  off;  *  *  *  if  my  hand  was  in 
there  and  my  foot  off  the  treadle,  that  would  probably 
stop  the  rollers  so  that  they  would  not  turn." 

Mrs.  Sullivan  and  Miss  Doolittle  testified  to  like  effect 
as  to  the  treadle  being  under  pressure  of  appellee's  foot 
when  her  hand  was  pressed  between  the  rollers  and  thereby 
burned. 
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By  these  witnesses,  two  of  whom  were  called  by  appel- 
lee, it  is  conclusively  established  that  the  cause  of  the 
injury  was  the  pressure  of  the  foot,  or  feet,  of  appellee  upon 
the  treadle,  when  a  release  of  the  treadle  from  such  press- 
ure would  have  avoided  the  injury.  Neither  appellee,  nor 
any  other  witness,  states  that  the  revolutions  by  momentum 
after  release  of  power  could  possibly  have  effected  the 
injury.  The  most  that  might  be  inferred  from  all  the  evi- 
dence upon  the  matter  of  defect,  is  that  the  defect,  if  any, 
mio^ht  have  caused  a  garment  to  wrap  over  the  rollers,  but 
it  could  not  operate  to  pinch  or  burn  the  hand  of  the  oper- 
ator if  the  rollers  were  dropped  apart  by  the  release  of  the 
power.  From  which  it  must  be  concluded  that  the  keeping 
of  her  feet  upon  the  treadle  not  only  contributed  to  the 
injury,  but  was  the  one  efficient  cause  of  the  injury  to 
appellee. 

There  is  a  line  of  decisions  which  hold  that  when  the  neg- 
ligence of  another  places  one  in  a  peril,  efforts  to  extricate 
one's  self  from  such  peril  are  not  necessarily  to  be  measured 
by  the  strict  rule  of  contributory  negligence.  The  W.  C. 
Coal  Co.  V.  Healer,  84  111.  126;  The  D.  T.  &  W.  Co.  v.  Dan- 
dclin,  143  111.  409. 

But  here  the  appellee  does  not  appear  to  have  been  in  any 
peril  whatever  until  she  caused  peril  by  her  own  inadvert- 
ent action. 

We  are  of  opinion,  therefore,  that  upon  the  first  count  of 
the  declaration,  charging  negligence  in  lack  of  repairs, 
there  is  no  evidence  warranting  a  recovery. 

The  basis  of  the  second  count  is  alleged  negligence  in 
failing  to  instruct  appellee  as  to  the  dangers  incident  to  use 
of  the  machine.  In  this  connection  the  appellee  testified 
as  follows : 

*'  The  day  before  I  was  hurt  I  told  Miss  Doolittle  my  hus- 
band was  afraid  I  would  get  hurt,  and  didn't  want  me  to 
run  it;  and  she  told  me  I  could  not  get  hurt  if  I  tried.  She 
said  she  did  not  have  a  dangerous  machine  in  the  place; 
that  I  might  get  my  fingers  pinched,  and  that  was  all.  I 
said  she  knew  more  than  1  did,  and  went  to  the  machine 
and  went  to  work.     The  next  day  the  injury  occurretl." 

You  XCII 10 
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*****  Two  or  three  weeks  'after  the  accident   Miss 
Doolittle  said  she  should  have  given  me  more  instructions." 

Appellant  denied  any  such  conversation.  But  for  the 
purpose  of  determining  the  sufficiency  of  the  evidence,  we 
assume  that  the  jury  might  have  discredited  appellant  and 
believed  appellee.  If  appellee,  relying  upon  such  assurance, 
had  remained  in  use  of  a  machine  which  was  defective  and 
by  its  defects  the  hazards  of  her  employment  were  increased, 
or  if  appellee  was  ignorant  of  the  dangers  incident  to  the 
use  of  the  machine,  whether  defective  or  not,  and  relying 
upon  such  assurance  she  had  used  the  machine  without 
understanding  its  dangers,  then  in  either  case  the  assurance 
would  be  material  as  aiding  the  recovery.  But  the  difficulty 
is  that  there  was  no  defect  which  increased  the  hazard,  and 
there  was  no  lack  of  knowledge  upon  the  part  of  appellee. 
She  testified  very  frankly  that  she  fully  understood  all  the 
dangers  of  the  machine,  that  she  knew  that  if  pressure  was 
applied  to  the  treadle  the  rollers  would  be  brought  together 
and  that  if  she  got  her  hand  between  the  rollers  when  the 
pressure  was  on  the  treadle  her  hand  would  be  pinched  and 
burned.     Appellee  testified  as  follows : 

"I  knew  that  if  you  put  your  foot  on  that  treadle  these 
rollers  would  revolve;  and  if  you  took  your  foot  off  they 
would  stop.  I  knew  the  top  roller  was  hot,  and  the  lower 
was  cold;  and  1  knew  if  your  foot  was  off,  there  was  a  space 
there  between  them.  I  don't  think  my  hand  would  slip 
through  without  touching  them,  because  it  was  only  one-half 
or  three-quarters  of  an  inch  between  the  rollers."  I  don't 
think  my  fingers  would  go  through  a  hole  three-quarters 
of  an  inch  wide.  I  knew  all  the  time  that  the  top  roller 
was  hot,  from  the  time  I  commenced  to  work  there, 
the  27th  of  June;  and  I  knew  if  I  got  my  hand  in,  it  would 
get  burnt;  and  I  knew  if  I  put  ray  hand  against  it  and  pat 
]ny  foot  on  the  treadle  the  rollers  would  revolve  and  draw 
my  hand  in.  I  knew  that  from  just  before  the  time  I 
worked  on  it." 

Negligence  does  not  create  liability  for  an  injury  which 
it  in  no  wise  causes.  If  appellant  was  here  negligent,  in 
not  properly  informing  appellee  of  the  danger  by  which 
she  was  injured,  that  negligence  did  not  cause  the  injury, 
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for  appellee  had  acquired  from  other  sources  the  information 
which  appellant  should  have  furnished  her. 

It  is  true,  as  argued  in  the  application  of  the  doctrine  of 
assumed  hazard,  it  must  appear  that  the  employe  was  not 
only  aware  of  defects,  but  as  well  of  the  dangers  incident 
thereto;  but  there  is  here  no  question  of  defects  causing  the 
injury,  and  all  the  danger  incident  to  operating  the  machine 
appears  to  have  been  fully  known  to  appellee.  It  is,  how- 
ever, here  not  so  much  a  question  of  the  application  of  the 
doctrine  of  assumed  hazard  which  bars  a  recovery,  as  it  is 
an  entire  lack  of  evidence  showing  any  negligence  of  appel- 
lant as  cause  of  the  injun^  But  if  the  doctrine  of  assumed 
hazard  be  applied,  the  conclusion  could  not  be  different. 
Jones  V.  Roberts,  57  111.  App.  56;  Howe  v.  Medaris,  183  111. 
288. 

In  Jones  v.  Roberts,  aupra^  this  court,  speaking  through 
Mr.  Justice  Boggs,  said  : 

"  The  end  in  view  to  be  accomplished  by  instructions 
from  the  master,  is  to  make  the  servant  aware  of  the  danger 
and  of  the  means  of  avoiding  it.  If  the  servant  has  suffi- 
cient capacity  to  appreciate  the  danger  or  has  acquired  the 
knowledge  otherwise  than  by  instruction  from  the  master, 
and  is  as  fully  aware  of  the  danger  as  if  instructed  ancl 
advised  as  to  it,  he  is,  under  the  general  rule,  held  to  have 
assumed  the  peril  as  incident  to  the  employment." 

Inasmuch,  therefore,  as  the  injury  to  appellee  can  not, 
upon  the  evidence,  be  ascribed  to  any  defect  in  the  machine, 
nor  to  any  lack  of  information  or  instruction  as  to  its  oper- 
ation and  its  dangers,  but  must  be  ascribed  to  the  inadvert- 
ence of  appellee  in  placing  her  foot  upon  the  treadle  while 
attempting  to  unwind  a  garment  from  the  roller,  there 
would  seem  to  be  no  basis  for  a  recovery  upon  the  ground 
of  negligence  of  appellant. 

The  conclusion  reached  by  the  court  makes  it  unneces- 
sary to  consider  other  questions  raised  by  appellant's  brief. 

There  being  no  evidence  disclosed  by  the  record  which 
should  be  submitted  to  a  jury  upon  either  of  these  alleged 
charges  of  negligence,  the  judgment  of  the  Superior  Court 
will  be  reversed,  without  remanding  the  cause.  . 
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1.  Master  and  Servant— i?egMi«fe«  of  a  Recovery  for  Defects  in 
Appliances, — In  order  to  recover  for  an  injury  caused  by  defecls  in 
appliances,  a  servant  must  prove  three  propositions:  First,  that  the 
appliance  was  defective;  second,  that  the  master  had  notice  of  such 
defect,  or  ought  to  have  had  notice;  and  third,  that  the  servant  did  not 
know  of  the  defect  and  had  not  equal  means  of  knowing  it  with  the 
master. 

2.  Same— JJigf/i^  of  tlie  Servant  to  Presume  that  the  Master  Has  Per- 
formed  His  Duty  in  Furnishing  a  Reasonably  Safe  Place  for  Him  to  do 
His  Work, — Employes  of  a  railroad  company  have  a  right  to  assume 
that  the  company  has  placed  its  "  flag  shanty"  at  a  reasonably  safe  dis- 
tance from  its  tracks,  so  that  its  employes  in  the  ordinary  performance 
of  their  duty  will  not  be  liable  to  injury  by  reason  of  its  close  proximity 
to  the  tracks. 

3.  Sav^— Knowledge  of  Dangerous  Obstructions^  a  Question  of 
Facf.— Whether  an  employe  of  a  railroad  company  at  the  time  of  an 
injury  knew,  or  by  the  exercise  of  ordinary  care  ought  to  have  known, 
that  a  building  erected  for  the  purpose  of  signaling  trains  was  danger- 
ously near  the  tracks,  is  a  question  of  fact  for  the  jury  on  the  evidence. 

4.  Same — Anticipation  of  Danger  While  the  Servant  is  Engrossed  in 
His  Duties. — A  foreman  of  a  switching  crew,  having  his  attention 
drawn  to  his  train,  which  had  been  cut  loose  by  a  sudden  jerk  of  the 
engine,  and  his  back  turned  to  the  "flag  shanty,"  and  being  wholly 
engrossed  in  the  performance  of  his  duties,  can  not  be  reasonably 
expected  to  anticipate  danger  by  leaning  out  of  the  gangway  of  the 
engine  for  the  purpose  of  signaling  to  the  brakeman  on  top  of  the  cars, 
although  he  may  have  been  generally  familiar  with  his  surroundings. 

5.  Instructions— Owiwsiow  of  Elements  Essential  to  a  Recovery,— 
When  an  instruction  purports  to  give  the  different  elements  which,  if 
found  to  exist,  will  authorize  a  recovery,  it  should  omit  no  element 
essential  to  a  recovery. 

6.  Same— TF/ien  the  Evidence  is  Close  on  Question  of  Fact, — Where 
the  evidence  is  close  on  the  question  as  to  whether  a  servant  assumed 
the  risk  of  injury  it  is  important  that  the  instructions  should  be  accu- 
rate and  not  calculated  to  mislead  the  jury. 


Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  W.  Cufpord,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1900.  Reversed  and 
remanded.    Opinion  filed  December  6,  1900. 


Statement. — Appellee,  an  employe  as  a  switchman,  of 
appellant,  who  was  injured  March  10, 1896,  while  in  the  per- 
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formance  of  bis  duties  as  a  switchman,  in  making  up  trains 
on  appellant's  railroad,  brought  his  action  therefor,  a  trial 
of  which  before  the  court  and  a  jury  resulted  in  a  verdict 
in  his  favor  for  $15,000  and  judgment  thereon,  from  which 
this  appeal  is  taken. 

The  negligence  alleged  is  that  appellant  maintained  and 
permitted  a  flag  shanty  dangerously  near  the  track  of  its 
road  at  and  near  the  crossing  thereof  with  Forty-seventh 
street,  in  the  city  of  Chicago,  and  that  by  reason  thereof 
the  plaintiff,  while  in  the  discharge  of  his  duties  as  switch- 
man, and  in  the  exercise  of  due  care  and  caution,  was 
brought  in  sudden  and  violent  contact  with  said  flag  shanty 
and  was  thrown  with  great  force  and  violence  upon  the 
ground  and  injured.     The  plea  was  the  general  issue. 

Among  other  instructions  given  for  the  plaintiflf  was  the 
following : 

"  2.  If  the  jur}*^  believe  from  the  evidence  that  the 
plaintiff  has  made  out  his  case  as  laid  down  in  his  declara- 
tion, then  you  must  find  for  the  plaintiff." 

The  court  also  refused  the  following  instruction  asked  by 
the  defendant,  viz : 

"  6.  The  court  instructs  the  jury  that  the  defendant  is 
not  bound  to  inform  its  employes  of  any  obvious  risks  or 
dangers,  and  that  if  you  find  from  the  evidence  that  the 
plaintiff  suffered  the  injury  complained  of  because  of  the 
obviously  close  proximity  of  the  flag  shanty  in  question  to 
the  tracks,  that  he  assumed  the  risk  of  injury  therefrom, 
and  your  verdict  should  be  not  guilty." 

Walkee  &  Payne,  attorneys  for  appellant. 

Arthur  B.  Wilson  and  Crews  &  Crews,  attorneys  for 
appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

For  appellant  it  is  claimed  that  appellee  assumed  the 
risk  of  danger  from  the  proximity  of  the  flag  shanty  to 
appellant's  railway  tracks,  and  therefore  that  there  could 
be  no  recover}'^,  and  numerous  cases  from  courts  of  other 
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States  are  cited  in  support  of  the  contention.  We  deem  it 
unnecessary  to  discuss  the  decisions  outside  of  Illinois  inas- 
much as  the  adjudications  of  the  Supreme  Court  of  this 
State,  as  we  view  them,  are  sufficiently  applicable  to  the 
facts  of  this  case  to  control  its  decision. 

It  appears  from  the  evidence  that  appellee  was  at  the 
time  of  the  trial  forty-one  years  of  age,  experienced  in  rail- 
roading, had  been  employed  by  appellant  in  the  different 
positions  of  brakeman,  switchman,  conductor  and  yardmas- 
ter,in  all  nineteen  years;  that  for  twelve  to  sixteen  months 
next  before  he  was  injured  he  was  a  member  of  a  switching 
crew  engaged  in  making  up  trains  between  Sixteenth  street, 
Chicago,  and  Blue  Island,  a  distance  of  about  fifteen  miles, 
and  during  that  time  had  occasion  to  pass  on  one  or  the 
other  of  eleven  tracks  which  run  north  and  south  and  cross 
Forty-seventh  street  at  right  angles  at  or  near  the  place  of 
the  accident,  one  or  more  times  a  day;  was  familiar  in  a 
general  way  with  the  several  tracks  at  this  point,  and  dur- 
ing that  time  knew  that  a  tower  house  stood  between  the 
two  main  tracks  near  the  crossing  of  Forty-seventh  street^ 
and  that  a  flag  shanty  was  built  at  the  base  of  the  tower 
house.  This  tower  house  and  flag  shanty  at  its  base  made 
a  conspicuous  object  some  twenty-five  feet  in  height,  and 
were  plainly  visible  to  any  one  passing  along  the  railroad 
tracks,  and  were  placed  between  the  main  tracks  at  this 
point  because  the  large  number  of  tracks  made  it  necessary 
in  order  properly  to  protect  the  crossing.  Beginning  on 
the  east,  tracks  Nos.  1  and  2  were  for  freight;  Nos.  3  and  4, 
known  as  the  main  tracks,  were  for  freight  and  passenger 
trains;  No.  6  was  a  freight  track  and  the  six  tracks  to  the 
west  of  it  were  known  as  yard  tracks.  The  distance  between 
the  main  tracks,  Nos.  3  and  4,  was  thirteen  feet,  and  the  dis- 
tance between  the  flag  shanty  and  the  track  on  its  east  was 
four  feet,  the  clearance  between  the  engine  cab  on  which 
appellee  was  at  the  time  of  the  injury,  and  the  shanty,  being 
twenty-three  inches.  The  distance  between  the  tower 
house  and  the  railway  track  on  the  east  was  five  feet  and 
one  inch.    As  to  these  differences  there  is  some  conflict  in 
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the  evidence,  but  we  think  the  preponderance  of  the  evi- 
dence is  as  stated.  The  tracks  in  question  were  used  bv 
three  different  railroads  that  run  many  trains  daily  over 
them,  and  Forty-seventh  street  at  this  crossing  had  double 
track  trolley  street  railway.  Similar  shanties  and  a  tower 
house  to  the  one  in  question  stood  at  different  street  cross- 
ings of  appellant's  railroad  within  the  city  limits,  with 
w^hich  appellee  was  in  a  general  way  familiar.  The  switch- 
ing yards  of  the  road  extend  from  Forty-fourth  to  Fift}"- 
first  street,  and  including  the  crossing  at  Forty-seventh 
street. 

On  the  day  of  the  injury  appellee,  who  was  the  foreman 
of  the  switching  crew,  which  consisted  of  two  other  switch- 
men, the  engineer  and  fireman,  came  north  with  his  train 
from  Blue  Island,  switching  at  different  points  along  the 
line,  and  approached  Forty-seventh  street  on  track  No.  3, 
immediately  east  of  the  flag  shanty,  intending  to  go  two 
blocks  north  of  that  point  and  get  some  cars. 

The  engine  was  running  backward  toward  the  north, 
its  head  being  to  the  south,  at  the  rate  of  twenty  three  or 
twenty-four  miles  an  hour.  As  it  passed  Forty-eighth 
street  appellee  was  standing  in  the  gangway  between  the 
engine  and  tender,  the  other  two  switchmen  being  on  top^ 
of  the  box  cars  of  the  train.  Between  Forty-eighth  and 
Forty-seventh  streets  the  engine  gave  a  jerk,  which  caused 
it  to  break  loose  from  the  cars,  though  this  was  not  seen  by 
the  switchman  on  the  cars,  and  appellee  put  his  head  out 
in  order  to  give  a  signal  to  this  switchman.  He  testified 
on  this  point  as  follows : 

"  I  was  standing  in  the  gangway  and  looked  over  my 
shoulder  and  seen  him  upon  top,  and  I  leaned  out.  There 
is  a  hand-rail  there,  you  know.  I  just  got  hold  of  that  and 
leaned  back  that  way,  and  motioned  him  to  hold  up  the 
hind  end  of  the  train — get  it  stopped.  Just  raised  my 
hand;  that  is  all  I  remember.  Here  is  the  gangway,  anil 
I  leaned  back  this  way,  just  like  that,  and  raised  my  hand 
up,  and  I  had  hold  with  this  one,  and  it  struck  me  here 
(indicating).  That  is  all  I  remember  struck  me.  Alto- 
gether 1  had  been  running  up  and  down  there  about  a  year 
I  guess.     I  had   been  off  of  that  run,  however,  and  went 
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back  on  it  again.  *  *  *  In  going  north,  it  (the  shanty) 
was  on  the  west  side  of  the  track  I  was  on.  and  on  the  right 
side  of  the  engine,  I  believe,  and  I  leaned  out  on  the  right 
side  of  the  engine;  the  west  side  that  I  leaned  out.  I  leaned 
out  on  the  same  side  the  slianty  was  on.  The  foreman  of  a 
switch  gang  rides  all  over  the  train.  Hisphice  is  anywhere 
and  everywhere  on  the  train.  It  is  usual  for  him  to  be  on 
the  engine  and  tender,  as  I  was.  If  I  want  to  give  a  signal 
I  give  it  with  my  hand.  That  is  thle  stop  sign  (indicating). 
I  had  to  lean  out  when  standing  on  the  foot  board  of  the 
engine,  for  a  man  to  see  me.  I  leaned  out  and  gave  them 
the  stop  signal.     Had  to  lean  out  so  they  could  see  me." 

It  also  appears  that  as  the  train  approached  the  crossing, 
the  crossing  flagman  stood  by  the  shanty  waving  his  flag 
signaling  the  train  that  the  crossing  was  clear;  that  the 
engineer  saw  the  signal,  but  that  appellee  was  engaged  in 
looking  up  the  cars  upon  the  side  track  which  he  had  to 
lake  and  did  not  see  the  signaling,  and  at  the  very  moment 
before  the  accident  he  was  intent  on  giving  the  signal  to 
the  switchmen  on  top  of  the  moving  cars  which  had  been 
separated  from  the  engine.  Appellee  testified  that  he  did 
not  know  the  distance  between  the  flag  shanty  and  the  rail- 
road tracks,  although  he  says  that  he  knew  the  shanty  had 
been  located  at  that  point  during  all  ihe  time  he  was  on 
that  run,  and  that  similar  shanties  w^ere  at  different  places 
along  the  road  for  the  use  of  flagmen  who  watched  the 
crossings. 

By  rule  20  of  appellant  it  is  provided  that  "  all  persons 
in  the  service  of  this  company  are  required  to  give  notice 
of  any  obstruction  or  defect  on  the  road." 

The  foregoing  is  in  substance  the  evidence  in  so  far  as  it 
bears  upon  the  question  of  assumed  risk,  and  in  our  opinion, 
when  all  considered,  presents  a  question  for  determination 
by  the  jury.  In  the  case  of  Goldie  v.  Werner,  151  111.  551, 
which  is  re-affirmed  in  the  recent  case  of  Howe  v.  Medaris, 
183  111.  288,  the  Supreme  Court,  in  speaking  of  the  liability 
of  the  master  to  his  servant,  says: 

"  The  servant,  in  order  to  recover  for  defects  in  the  appli- 
ances of  the  business,  is  called  upon  to  establish  three  propo- 
sitions:   First,  that  the  appliance  was  defective;  second, 
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that  the  master  had  notice  thereof,  or  knowledge,  or  ought 
to  have  had;  third,  that  the  servant  did  not  know  of  the 
defect  and  had  not  equal  means  of  knowing  with  the 
master." 

It  does  not  appear  to  be  seriously  contended  by  counsel 
for  appellant  but  that  there  was  sufficient  evidence  to  go 
to  the  jury  upon  the  first  and  second  of  these  propositions. 
Even  if  we  are  wrong  in  this  respect  as  to  the  position  of 
counsel,  we  think  the  evidence  on  these  two  points  was 
sufficient  to  justify  its  submission  to  the  jury.  Counsel, 
however,  insist  that  appellee  knew  that  the  flag  shanty  was 
dangerously  near  the  railroad  track,  or  in  any  event  that 
he  had  equal  means  with  appellant  of  knowing  such  fact. 

It  is  true  that  appellee  knew  that  the  shanty  in  question 
was  located  between  the  tracks  near  Forty-seventh  street, 
and  that  he  was  familiar,  generally,  with  it,  and,  in  a  general 
way,  with  the  location  of  the  tracks  with  reference  thereto, 
but  he  says  that  he  did  not  know  the  distance  between  the 
shanty  and  the  railway  tracks,  and  on  this  point  there  is 
no  evidence  to  contradict  him.  It  does  not  appear  that  he 
ever  had  occasion  to  make  any  special  or  critical  examina- 
tion as  to  the  distance  between  the  shanty  and  the  tracks, 
nor  was  he  obliged  so  to  do.  Appellant,  however,  was 
bound  to  know  what  this  distance  was.  Appellee  had  the 
right  to  assume  that  the  railway  company  had  performed 
its  duty  to  him  to  furnish  a  reasonably  safe  place  for  him 
to  work,  that  is,  in  this  instance,  the  flag  shanty  was  at  a 
reasonably  safe  distance  from  the  railroad  tracks,  so  that, 
in  the  ordinary  performance  of  his  duty,  he  would  not  be 
liable  to  injury  by  reason  of  the  dangerously  close  proximity 
of  the  shanty  to  the  tracks.  Whether  he  knew,  or  by  the 
exercise  of  ordinary  care  he  should  have  known,  that  the 
shanty  was  dangerously  near  the  tracks,  was  a  question  for 
the  determination  of  the  jury  on  the  evidence. 

It  was  held  in  Coal  Co.  v.  Haenni,  146  111.  625,  that  the 
servant  does  not  assume  the  risk  of  injury  unless  he  has 
knowledge  not  only  of  the  defects  but  the  dangers  liable  to 
result  therefrom.  To  a  like  effect  are  111.  Steel  Co.  v.  Schy- 
manowski,  162  III.  459;  111.  C.  R.  R.  Co.  v.  Welch,  52  III 
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184-6;  R.R.  Co.  v  Sanders,  166  111.  270-80;  C.  &  E.  R.  R. 
Co.  V.  nines,  132  111.  161-9;  Whitney,  etc.,  Co.  v.  O'Rourke, 
172  111.  177;  Dallemand  v.  Saalfeldt,  175  111.  310-17;  Union 
Show  Case  Co.  v.  Blindauer,  175  III.  325-7;  R.  R.  Co.  v. 
Dudgeon,  184  111.  477-85,  and  cases  cited;  Ross  v.  Shanley, 
185  111.  390-3,  and  cases  cited;  Chicago  Edison  Co.  v.  Moren, 
185  111.  571-5;  Swift  v.  O'Neill,  187  Til.  337;  C.  B.  &  Q.  R. 
R.  Co.  V.  Gregory,  58  111.  272-7;  Batchelor  v.  Union  S. 
Y.  &  T.  Co.,  88  111.  App.  396,  and  cases  cited. 

In  the  Sanders  case,  8uj>ra,  a  brakeman,  while  coupling 
cars,  was  injured  by  a  defective  track  and  cattle  guard  which 
it  was  claimed  were  in  plain  view  and  he  could  have  seen 
had  he  looked,  and  the  court  say,  "  It  is  apparent  when  a 
brakeman  undertakes  to  make  a  coupling  he  has  no  time  to 
investigate  the  track  and  determine  whether  it  is  defective 
or  safe.  His  whole  attention  is  directed  to  the  cars  that  are 
coming  together,  and  the  dangerous  act  he  is  required  to  per- 
form, and  it  can  not  be  expected  that  he  will  stop  in  the  per- 
formance of  his  duty  to  examine  the  condition  of  the  track," 
and  held  that  whether  or  not  the  brakeman  assumed  the 
risk  was  one  of  fact  properl}^  submitted  to  the  jury,  and 
quote  with  approval  the  language  of  the  court  in  the  Hines 
case,  supra,  (which  was  a  case  of  injury  to  a  switchman  in 
the  railroad,  yards,  caused  by  reason  of  an  unfilled  space 
between  the  ties  of  the  railroad  track,)  to  the  effect  that  the 
servant  may  rely  upon  the  master's  performing  his  duty  to 
furnish  reasonably  safe  surroundings  at  the  place  where  he 
does  his  work,  and  that  the  servant  "is  under  no  primary 
obligation  to  investigate  and  test  the  fitness  and  safety  of 
the  machinery,  surroundings,  etc.,  in  the  absence  of  notice 
that  there  is  something  wrong  in  that  respect,"  and  that 
the  servant  is  entitled  to  assume  that  his  master  has  fur- 
nished him  with  safe  surroundings  and  "  relieved  him  of 
investigation  and  inquiry  in  that  regard,  where,  as  in  the 
present  instance,  the  performance  of  his  dut}^  requires  con- 
stancy of  attention  to  other  matters." 

In  the  Dudgeon  case,  supra,  in  which  a  street  car  con- 
ductor was  injured   by  a  pile  of  paving  stones  near  the 
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street  railway  track,  it  was  claimed  he  had  or  should  have 
had  knowledge  of  such  obstructions,  and  therefore  assumed 
the  risk;  it  was  held  that  this  was  a  question  of  fact  for  the 
jury.  The  court,  after  re-affirming  the  doctrine  of  the 
Haenni  and  Schymanowski  cases,  aupra^  quote  with  ap- 
proval from  the  case  of  Texas,  etc.;  Railway  Co.  v.  Kenna, 
52  S.  W.  Rep.  555,  the  following: 

*'The  law  imposes  no  obligation  on  the  train  crew,  or 
any  of  them,  to  be  on  the  lookout  for  such  things  (obstruc- 
tions overhanging  the  track),  but,  on  the  other  hand,  they 
may  give  their  whole  undivided  attention  to  the  careful 
and  diligent  performance  of  their  duties,  relying  on  the 
master  to  give  them  a  safe,  clear  and  unobstructed  track. 
This  does  not  mean  that  if  they  see  the  danger  or  know 
thereof,  or  it  is  obvious  to  them,  they  are  not  required  to 
avoid  it  by  the  exercise  of  ordinary  care,  but  it  means  that 
they  are  not  required  to  anticipate  it,  look  for  or  expect  it. 
It  is  not  part  of  their  duty  to  do  so.  The  master  must 
look  to  things  like  this  for  them,  and  he  must  do  so  at  his 
peril." 

In  the  Ross  case,  aupra^  where  a  bricklayer  was  injured 
b}''  the  caving  in  of  a  tunnel  where  he  was  working  by 
reason  of  defective  shoring,  which,  it  was  claimed,  he  knew  • 
was  defective,  being  an  experienced  man,  or  could  have 
known,  by  the  exercise  of  ordinary  care  on  his  part,  as  well 
as  the  foreman  under  whom  he  worked,  the  court  say : 
"Appellant's  foreman  was  chargeable  with  a  specific 
duty,  to  wit,  that  of  exercising  reasonable  care  to  see  that 
the  place  where  he  sent  appellee  to  work  was  reasonably 
safe,  and  appellee  had  the  right  to  rely  upon  the  perform- 
ance of  such  duty  by  appellant's  foreman,  before  he  gave 
the  oi"der  for  him  to  work  where  he  did.  Appellee  was 
not  required  to  make  a  critical  and  careful  examination  of 
his  surroundings  at  the  place  where  he  was  sent  to  work  by 
the  foreman;"  and  held  that  the  question  of  assumed  risk 
was  one  for  the  jury,  citing  several  of  the  above  and  other 
cases. 

In  the  Batchelor  case,  aupra^  a  switchman  was  injured  by 
a  switchstand  near  the  railway  tracks,  and  it  was  claimed 
that  he  assumed  the  risk,  it  appearing  from  the  evidence  of 
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the  defense  that  he  was  entirely  familiar  with  the  switch- 
stand  by  which  he  was  injured;  but  he  testified  that  while 
he  was  familiar  generally  with  the  tracks  and  switchstands 
in  the  locality,  he  had  never  used  this  particular  one,  and 
had  never  had  his  attention  attracted  to  it  before  he  was 
struck  by  it.  This  court  said :  "  It  is  not  enough  that  the 
employe  may  know,  or  might  have  known  by  the  exercise 
of  ordinary  care,  of  the  location  of  the  switchstand  with 
reference  to  the  car  that  he  was  getting  upon,  but  he  should 
have  had  knowledge  of  the  risk  or  danger  to  which  he  was 
exposed  by  reason  of  the  location  of  the  switchstand  with 
reference  to  the  track;"  and  held  that  an  instruction  which 
omitted  the  element  of  the  switchman's  appreciation  of  the 
hazard  or  danger  to  which  he  was  exposed,  was  erroneous. 
In  the  very  recent  case  of  Swift,  aupra^  the  court  say: 

.  '•  The  term  *knowled|^e'  as  used  in  defining  assumed  risks, 
means  no  more  than  that  all  the  facts  and  circumstances 
surrounding  the  given  case  must  be  sufficient  to  charge  the 
employe  with  tlie  required  Information.  If  the  danger  is 
obvious,  knowledge  of  that  fact  will,  of  course,  be  attrib- 
utable to  the  employe;  but  if,  as  already  said,  the  risk  is  no 
more  than  that  under  which  a  prudent  person  would,  under 
like  circumstances,  continue  his  employment,  then  certainly 
he  can  not,  as  a  matter  of  law,  be  held  to  assume  the  risk." 

The  court  held  that  although  the  servant  knew  of  the 
defects  by  which  he  was  injured  and  had  made  complaint 
tliereof,  his  right  of  recovery  did  not  depend  on  proof  of  an 
alleged  promise  to  remedy  such  defects,  but  that  it  was  a 
question  for  the  jury  to  decide  whether,  under  all  the  facts 
and  circumstances,  he  knew  of  the  extent  of  the  danger  to 
which  he  was  exposed,  and  assumed  the  risk. 

We  do  not  regard  the  Illinois  cases  relied  on  by  appel- 
lant as  in  conflict  with  the  principle  of  the  cases  above 
referred  to.  The  Supreme  Court  in  the  Howe  case,  svj)ray 
the  latest  and  one  most  nearly  in  point,  held  that,  under 
the  evidence,  the  servant  not  only  knew  of  the  defect  which 
caused  his  injury,  but  that  "he  had  notice  of  the  danger 
of  the  defective  condition  of  the  machine." 

In  the  light  of  these  authorities,  the  appellee,  having  his 
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attention  drawn  to  his  train  of  cars,  which  had  been  cut 
loose  by  the  jerk  of  the  engine,  having  his  back  turned  to 
the  flag  shanty,  and  being  wholly  engrossed  in  the  i>er- 
formance  of  his  duties,  it  could  not  be  reasonably  expected, 
although  he  was  generall}''  familiar  with  his  surroundings, 
that  he  would  anticipate  danger  by  leaning  out  of  the 
gangway  of  the  engine  and  signaling  to  the  switchman  on 
top  of  the  cars.  We  think  that,  under  all  the  circumstances 
shown,  it  can  not  be  said,  as  matter  of  law,  that  he  knew 
or  appreciated  the  danger  to  which  he  was  exposed.  In 
any  event,  it  is  a  matter  upon  which  reasonable  minds  might 
well  differ,  and  was  therefore  a  question  for  the  jury. 

Appellee,  against  the  objection  of  appellant's  counsel, 
was  permitted  to  offer  evidence  to  the  effect,  in  substance, 
that  there  was  a  rule  or  custom  among  rg-ilroads  as  to  how 
far  obstructions  along  the  line  of  railroad  should  be  from 
the  track  in  order  to  insure  safety  to  employes  and  others 
having  occasion  to  pass  along  the  road  on  a  moving  train. 
We  think  this  evidence  should  not  have  been  admitted, 
although  it  seems,  under  some  of  the  earlier  decisions  in 
this  State  and  in  other  States,  that  it  is  not  improper. 
Under  the  recent  case  of  C.  &  E.  I.  R.  R.  v..  Driscoll,  170 
111.  330,  evidence  of  a  like  nature  with  reference  to  the 
construction  of  a  butting  post  at  the  end  of  a  stub  track 
was  held  improper,  and  the  court  say : 

"  A  railroad  company  can  not  be  required  to  adopt  any 
particular  method  of  construction,  or  any  particular  con- 
trivance or  device,  in  order  to  be  in  the  exercise  of  ordinary 
care.  *  *  *  One  jury  might  lind  the  construction  a 
proper  one,  while  another  jury  might  find  it  an  improper 
one,  and  the  important  engineering  question  of  the  manner 
of  constructing  a  railroad  would  thus  be  left  to  the  varying 
and  uncertain  opinions  of  jurors.  The  only  question  proper 
to  submit  to  a  jury  in  such  cases  is,  whether  the  premises 
as  they  existed  at  the  time  of  the  injury  were  reasonably 
safe." 

The  situation  and  circumstances  in  this  case  were  before 
the  jury,  and  it  should  have  been  left  to  determine  whether 
or  not  the  shanty  was  at  a  reasonably  safe  distance  from 
the  track,  without  reference  to  any  rule  or  custom  of  con- 
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struction,  in  order  to  secure  safety,  by  this  or  any  other 
railroad. 

It  is  claimed  that  the  plaintiflfs  second  instruction  quoted 
in  the  statement  preceding  this  opinion,  is  erroneous,  in 
that  it  omits  an  important  element  of  appellant's  defense, 
viz.,  that  appellee  assumed  the  risk. 

This  instruction  has  been  repeatedly  approved  by  the  Su- 
preme Court  in  a  number  of  cases  cited  by  appellee,  viz., 
Laflin,  etc.,  Co.  v.  Tearney,  131  III.  325,  Penn.  Co.  v.  Mar- 
shall, 119  III.  399-404,  and  Ry.  Co.  v.  O'Sullivan,  143  111. 
48-59,  but  the  question  here  made  does  not  seem  to  have 
been  presented  to  the  court  in  any  of  these  cases. 

It  has  been  repeatedly  held  that  when  an  instruction  pur- 
ports to  give  the  different  elements  which,  if  found  to  exist, 
will  authorize  a  recovery,  it  should  omit  no  element  essen- 
tial to  a  recovery.  Chicago  Athletic  Assn.  v.  Eddy  Electric 
Mfg.  Co.,  77  III.  App.  204-7;  Pardridge  v.  Cutler,  168  III. 
504-12;  City  of  Chicago  v.  Schmidt,  107  111.  186-91. 

In  the  Pardridge  case,  aupra^  the  court  say  : 

"  If  an  instruction  directs  a  verdict  for  either  partj%  or 
amounts  to  such  a  direction,  in  case  the  jury  shall  find  cer- 
tain facts,  it  must  necessarily  contain  all  the  facts  which 
will  authorize  the  verdict  directed.'' 

And  speaking  of  the  instructions  under  consideration,  the 
court  further  say : 

"  A  verdict  for  plaintiff  would  neoessarilv  follow  the  in- 
struction if  the  jury  accepted  it  as  their  guide.  There  were 
other  instructions  given  at  the  request  of  defendant,  stat- 
ing different  rules,  but  they  were  simply  contradictory  of 
this  one,  and  it  was  left  to  the  jury  to  choose  which  one 
they  pleased  as  their  guide.  Here  was  an  instruction  sub- 
stantially directing  a  verdict  regardless  of  defenses  which 
there  was  evidence  fairly  tending  to  prove,  and  the  error  in 
such  an  instruction  is  not  obviated  by  giving  conflicting 
instructions." 

The  declaration  alleges  in  substance  only  that  appellant 
was  negligent,  that  appellee  w^as  injured  as  a  result  of  such 
negligence,  and  that  he  was  at  the  time  in  the  exercise  of 
due  care.  If  these  were  the  only  matters  for  the  jury  to 
consider,  then  under  the  decisions  referred  to  by  appellee 
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the  instruction  was  correct;  but  it  might  be  entirely  true 
that  appellant  was  negligent  and  that  its  negligence  resulted 
in  injury  to  appellee,  and  that  the  latter  was  in  the  exer- 
cise of  due  care,  and  still,  if  the  risk  was  one  of  the  ordinary 
hazards  of  his  employment,  which  he  assumed,  there  could 
be  no  recovery.  To  this  effect,  in  substance,  the  court  gave, 
at  the  request  of  appellant,  an  instruction  numbered  12.  It 
can  not  be  told  but  that  the  jury  was  guided  by  the  plaint- 
iff's second  instruction,  which  is  wholly  inconsistent  with 
the  appellant's  instruction  No.  12.  The  instruction  for  the 
appellant  which  leaves  to  the  jury  the  question  of  whether 
appellee  assumed  the  risk,  does  not  cure  the  plaintiff's  sec- 
ond instruction,  since  taken  as  a  whole  and  read  together, 
they  fail  to  state  the  law  correctly  under  the  facts  of  this 
case.  If  the  jury  was  guided  by  the  plaintiff's  second 
instruction,  then  they  could  reach  a  verdict  for  appellee 
without  any  reference  to  whether  he  assumed  the  risk  or 
not.  American  S.  Co.  v.  C.  &  A.  R.  R.  Co.,  177  111.  513- 
23;  Gorrell  v.  Payson,  170  111.  213-19. 

For  appellee  it  is  contended,  under  the  authority  of  the 
Ilines  case,  aupra^  the  allegation  of  due  care  by  implication 
includes  an  allegation  that  appellee  had  no  knowledge  of 
the  defects  or  omissions  by  reason  of  which  he  was  injured, 
and  the  jury  finding  the  appellant  guilty  of  negligence, 
impliedly  found  that  appellee  had  no  knowledge  of  such 
defects  or  omissions.  It  is  true  that  the  language  of  the 
court  in  the  Hines  case  gives  some  color  to  this  claim,  but 
the  court  then  had  under  consideration  only  a  matter  of 
pleading,  and  we  think  its  decision  should  not  be  construed 
as  sanctioning  an  instruction  so  well  calculated  to  mislead 
the  jury  as  is  the  one  in  the  case  at  bar. 

Under  the  evidence  here  it  is  a  close  question  a«  to 
whether  or  not  the  appallee  assumed  the  risk  of  injury  from 
the  flag-shanty,  and  in  such  case  it  is  important  that  the 
instruction  should  have  been  accurate  and  not  calculated 
to  mislead  the  jury.  Chicago  C.  Ry.  v.  Canevin,  72  111. 
App.  81-3,  and  cases  cited. 

As  there  may  be  another  trial,  we  deem  it  our  duty  to 
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say  that  appellant's  instructions  ten  and  fourteen  should  not 
be  given,  as  they  omit  the  element  of  knowledge  of  the  dan- 
ger to  which  appellee  was  exposed  by  the  shanty^,  and  pre- 
clude a  recovery  if  he  knew,  or  by  the  exercise  of  ordinary 
care  should  have  known,  of  the  situation  of  the  shanty. 
See  Batchelor  and  Swift  cases,  supra. 

We  think  there  was  no  error  in  refusing  appellant's  sixth 
instruction. 

Inasmuch  as  the  cause  must  be  reversed  and  remanded 
by  reason  of  the  giving  of  plaintiff's  second  instruction, 
and  the  admission  of  the  evidence  as  to  a  rule  or  custom 
among  railroads  w^ith  reference  to  maintaining  obstructions 
near  the  line  of  railway,  it  is  unnecessary  to  consider  tLe 
other  questions  discussed.    Eeversed  and  remanded. 


James  H.  Christian  et  al.  v.  Illinois  Malleable  Iron  Co. 

1.  PARTNERsmpS— Confrac/s  Binding  upon  Each  Member, — A  con- 
tmct  with  a  partnership  binds  each  member  of  the  firm  individually,  as 
well  &s  his  individual  property,  to  the  same  extent  as  it  does  the  firm, 
and  the  firm  property. 

2.  Same— CoH^rac/s  within  the  Spirit  of  the  Mechanic's  Lien  Law.— 
A  contract  with  a  partnership  for  materials  to  be  used  in  a  building  on 
the  real  estate  of  one  of  the  partners  is  within  the  spirit  and  intention 
of  the  mechanic's  lien  law,  construed  as  a  remedial  statute. 

5.  Chancery  Practice— P!re8Mw/)fiorw  as  to  the  Consideration  of 
Incompetent  Evidence,— Where  there  is  competent  evidence  in  the  rec- 
ord sufficient  to  sustain  the  findings  of  the  master  and  the  decree  of  the 
court,  it  will  be  presumed  that  all  improper  evidence  was  rejected. 

4.  Mechanic's  Liens— SeveraZ  Buildings  under  a  Single  Roof— 
Where  several  buildings  are  constructed  under  one  roof  and  the  mate- 
rials for  building  them  are  furnished  under  one  contract,  it  is  unneces- 
sary to  apportion  the  lien  among  different  subdivisions  of  the  ground 
upon  which  the  buildings  are  erected. 

Bill  for  a  Mechanic's  Lien.— Appeal  from  the  Circuit  Court  of  Cook 
County:  the  Hon.  Richard  W.  Cliffohd,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  Decem- 
ber 6, 1900. 
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Statement  by  the  Court. — Appellee,  a  corporation,  filed 
its  bill  or  petition  in  the  Circuit  Court  of  Cook  County  to 
secure  a  lien  on  the  property  of  the  appellant  James  H. 
Christian,  for  materials  used  in  the  construction  of  a  heat- 
ing plant  in  the  building  or  buildings  known  as  numbers 
6560  to  6558,  both  inclusive,  Greenwood  avenue,  Chicago, 
Illinois.  After  answer  by  said  Christian  and  other  defend- 
ants, and  replication  thereto,  the  cause  was  referred  to  a 
master  to  take  proof  and  report  the  same  with  his  opinion 
on  the  law  and  evidence.  The  master  heard  the  evidence 
of  the  respective  parties,  made  his  report  thereon,  finding 
a  lien  in  favor  of  appellee  upon  the  property  in  question, 
including  the  amount  due  under  the  contract,  interest,  cost 
of  filing  claim,  and  solicitor's  fees  of  $427.74,  and  recom- 
mending a  decree  in  accordance  therewith  and  with  the 
prayer  of  the  bill.  The  chancellor,  after  the  master  had 
overruled  objections  to  the  report,  the  objections  being 
ordered  to  stand  as  exceptions,  overruled  the  same  and 
entered  a  decree  approving  and  confirming  the  report,  and 
directing  that  unless  said  Christian  or  some  of  the  defend- 
ants should  pay  the  amount  found  due  by  the  master,  with 
interest  and  costs,  within  two  days,  then,  that  the  master, 
in  default  of  such  payment,  should  sell  the  property  in 
question,  according  to  specific  directions  given  by  the 
decree.    From  this  decree  this  appeal  is  taken. 

Henry  A.  Gardner  and  Henry  L.  Stern,  solicitors  for 
appellants. 

Charles  A.  Aixrn  and  Wm.  J.  Fox,  solicitors  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  first  claim  of  appellants  is  that  the  evidence  does 
not  sustain  the  findings  of  the  master  and  the  decree  of  the 
chancellor. 

It  appears  from  the  evidence  that  the  appellant  Christian 
was  the  owner  of  five  sub-lots  .numbered  1,  2,  3,  4  and  5,  in 
a  certain  subdivision  called  Woodlawn  Kidge,  in  Chicago, 
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Cook  county,  Illinois,  and  on  or  about  January  1, 1898,  Avas 
improving  the  same  by  erecting  thereon  a  building  or  build- 
ings known  as  numbers  6550,  6552,  6554,  6550  and  6558 
Greenwood  avenue,  Chicago,  Illinois,  under  general  con- 
tracts with  one  Terry.  About  that  date  appellant  also 
made  an  oral  contract  with  appellee,  by  which  the  latter 
agreed  to  furnish  to  him  all  materials  and  supplies  to  be 
used  in  the  construction  of  a  heating  plant  for  the  said 
building  or  buildings,  prior  to  May  1,  1898,  at  the  market 
price  of  such  material  and  supplies.  In  accordance  with 
this  contract  appellee  sold  and  delivered  materials  and  sup- 
plies to  said  Christian  amounting  to  $357.31,  which  were 
used  by  him  in  the  construction  of  said  heating  plant 
between  January  20,  1898,  and  April  13,  1898,  the  final 
payment  thereon  being  due  May  15,  1898.  Appellee  filed 
its  statement  of  claim  in  accordance  with  the  statute.  The 
materials  and  supplies  so  used  in  the  construction  of  said 
plant  constitute  a  valuable  improvement  on  said  premises, 
and  the  prices  charged  therefor  were  the  reasonable  market 
prices. 

There  is  a  conflict  in  the  evidence  as  to  whether  said 
Christian  contracted  for  said  materials  and  supplies  directly 
with  appellee  or  by  B.  H.  Christian,  the  brother  of  said 
James  H.  Christian,  and  as  agent  for  the  latter,  or  by  James 
II.  Christian  &  Co.,  a  firm  composed  of  James  H.  and  B. 
H.  Christian,  or  by  B.  H.  Christian  as  a  sub-contractor 
under  the  general  contractor  for  said  building  or  buildings, 
Terry.  The  master  finds  that  B.  H.  Christian,  as  the  agent 
of  James  H.  Christian,  applied  to  appellee  to  supply  said 
materials  for  said  heating  plant,  and  that  the  contract  was 
entered  into  between  said  James  H.  Christian  and  appellee. 

We  have  carefully  read  and  considered  the  competent 
evidence  in  the  record  bearing  upon  these  findings  and  the 
conflicting  claims  above  noted,  in  the  light  of  counsel's 
argument,  and  are  of  opinion  that  the  findings  of  the  master 
are  sustained  by  the  evidence — at  least  that  it  can  not  be 
said  that  such  findings  are  manifestly  against  such  evidence. 
This  being  true,  and  the  findings  having  been  sustained  by 
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the  chancellor,  we  do  not  feel  at  liberty  to,  and  we  should 
not,  disturb  the  decree  for  tbis  reason.  Hubbard  v.  Hub- 
bard, 79  IlL  App.  217-20;  Highley  v.  Am.  Ex.  Nat  Bk.,  86 
111.  App.  48-55;  Siegel  v.  Andrews,  181  111.  350-6. 

We  do  not  deem  it  necessary  to  refer  in  detail  to  the 
conflicting  evidence,  further  than  to  dall  attention  to  a  letter 
written  by  James  H.  Christian  to  appellee,  of  March  30, 
1898,  in  which  he  speaks  of  the  claim  of  the  latter  as  "  my 
account  of  the  material  sent  to  my  building,  Nos.  6548-50- 
52-54-56  Greenwood  avenue.  It  amounts  to  something  like 
$380.  I  would  like  to  have  your  house  grant  me  a  favor  in 
this  way  by  taking  my  note  for  sixty  days  for  $200,  and  I 
will  give  you  the  balance  of  $180,  more  or  less,  any  time 
you  want  it.  Also  would  want  a  waiver  of  lien  given  when 
I  make  the  note.  If  you  can  do  this  I  will  consider  it  a 
favor  and  will  promptly  take  care  of  the  note  when  it 
becomes  due." 

This  letter  was  written  after  most  of  the  material  in 
question  had  been  delivered.  There  was  also  offered  in 
evidence  a  receipt  dated  February  7, 1898,  signed  by  James 
H.  Christian,  for  goods  from  appellee  delivered  to  J.  H. 
Christian  *'at  J.  H.  Christian  job,  N.  W.  cor.  66th  & 
Greenwood." 

Considering  the  conflict  in  the  evidence,  we  think  the 
master  and  chancellor  were  justified  from  this  letter  and 
receipt  in  finding  that  the  contract  in  question  was  made 
between  appellee  and  J^mes  H.  Christian. 

There  is  considerable  evidence  to  the  effect  that  the  con- 
tract was  made  between  appellee  and  James  H.  Christian 
&  Co.,  and  it  is  argued  by  appellants'  counsel  that  this 
would  not  support  a  lien  upon  property  owned  by  James 
H.  Christian  alone.  We  can  not  assent  to  this  claim,  as  a 
contract  with  a  partnership  binds  each  member  of  the  part- 
nership individually,  as  well  as  his  individual  property,  to 
the  same  extent  as  it  does  the  firm  and  the  firm  property. 
Moreover,  by  the  forty-first  section  of  the  mechanic's  lien 
act  itis  provided  that  it  shall  be  construed  as  a  remedial 
act,  and  the  first  section  of  the  act  gives  a  lien  to  "  any  per- 
son who  shall  by  any  contract  with  the  owner  of  any  lot  or 
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tract  of  land"  furnish  any  materials  for  the  purpose  of 
building  any  house  thereon.  A  contract  with  the  firm  of 
James  H.  Christian  &  Go.  for  materials  to  be  used  in  a 
building  on  the  real  estate  of  James  fl.  Christian  is,  we 
think,  within  the  spirit  and  intention  of  the  statute,  con- 
strued as  a  remedial  act.  Van  Court  t.  Bushnell,  21  111. 
624;  Springer  v.  Kroeschell,  161  111.  358-65. 

Appellants'  counsel  claim  that  the  master  excluded  proper 
and  admitted  improper  evidence,  and  says  that  appellee's 
witness,  Akin,  was  allowed  to  testify  to  a  conversation 
with  James  H.  Christian  with  reference  to  offers  of  com- 
promise made  by  him,  and  that  another  witness  was  allowed 
to  read  from  appellee's  ledger,  which  was  not  shown  to  be 
a  book  of  original  entry,  its  account  with  James  H.  Christian; 
that  certain  letters  from  appellee  to  James  H.  Christian, 
not  replied  to  by  the  latter,  tending  to  show  his  personal 
liability  and  self-serving  in  their  nature,  were  admitted; 
that  the  witness  Steneck  was  allowed  to  testify  to  a  con- 
versation between  B.  H.  and  James  H.  Christian,  and  when 
counsel  for  the  latter  wished  to  have  him  deny  that  he 
made  any  such  statement,  he  was  not  permitted  so  to  do; 
also,  that  James  H.  Christian  was  not  allowed  to  rebut  the 
testimony  of  one  Doyle  as  to  a  similar  matter. 

Conceding  that  the  evidence  of  Akin  as  to  offers  of 
compromise,  the  account  read  from  the  ledger  and  the 
letters  from  appellee  to  James  H.  Christian,  were  improp- 
erly admitted,  which  it  is  unnecessary  to  decide,  we  can 
not  see  why  they  should  have  caused  the  master  or  chancel- 
lor to  have  reached  a  different  conclusion.  The  proper  evi- 
dence in  the  record  is  sufficient  to  sustain  the  findings  of 
the  master  and  the  decree  of  the  court,  and  it  will  be  pre- 
sumed that  all  improper  evidence,  if  any,  was  rejected. 
Dunn  V.  Berkshire,  175  111.  243-50;  Harding  v.  Harding, 
180  111.  481-506. 

The  rulings  as  to  the  evidence  of  the  witnesses  Steneck 
and  Doyle,  which  it  is  claimed  appellant  Christian  was  not 
allowed  to  rebut,  are,  in  our  opinion,  proper.  Christian  had 
previously  denied  on  his  cross-examination  that  he  had  had 
any  conversation  with  the  witnesses  Steneck  and  Doyle  in 
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the  respects  testified  to  by  them,  and  he  was  not  entitled 
to  deny  the  same  the  second  time. 

Other  objections  are  made  with  reference  to  the  admis- 
sion of  evidence  claimed  to  be  not  properly  cross-examina- 
tion or  rebuttal,  which  we  deem  it  unnecessary  to  refer  to 
in  detail.  They  were  matters  in  the  discretion  of  the  mas- 
ter, proper  to  be  considered,  and  it  is  unimportant  as  to  the 
time  when  they  were  admitted. 

Counsel  further  say  that  there  was  error  in  not  appor- 
tioning the  lien  between  the  several  sublots  and  buildings. 

The  evidence  is  not  clear  on  this  point.  The  petition 
alleges  that  the  buildings  in  question  were  constructed 
under  one  roof,  and  that  the  materials  were  furnished  under 
the  contract  and  used  in  "  the  building  "  of  said  Christian, 
that  the  statement  of  lien  was  for  material  furnished  and  used 
in  *'  said  building."  The  answer  denies  that  the  material 
was  used  in  ^^  the  building "  of  James  H.  Christian;  and 
avers  that  Terry  was  the  contractor  for  the  steam  heating 
apparatus  '*  in  said  building."  '  The  report  of  the  master 
finds  that  the  material  was  to  be  used  in  the  construction 
of  the  heating  plant  of  "  the  building,"  giving  the  numbers; 
that  the  material  was  delivered  to  and  used  in  ^'  said  build- 
ing of  said  James  H.  Christian."  The  objections  by  appel- 
lants refer  to  it  as  ^^  the  heating  plant  in  the  building  known 
as  Nos.  6550,  6552,  6554,  Q^56,  655S  Greenwood  avenue, 
Chicago,"  and  in  the  sixth  objection  to  the  report  the  point 
is  made  that  the  master  should  have  found  that  the  build- 
ings were  on  distinct  premises,  and  should  have  distributed 
the  liens  upon  each  separate  piece  of  property. 

The  evidence  refers  to  a  building,  and  also  to  buildings 
under  one  roof,  and  from  an  examination  of  it  we  are  unable 
to  say  but  that  it  justified  the  master  in  finding,  either  that 
there  was  one  building,  or  that  there  were  five  buildings 
under  one  roof,  in  either  of  which  cases  it  was  unnecessary 
to  apportion  the  lien,  and  the  decree  as  entered  is  not  erro- 
neous. Berndt  v.  Armknecht,  50  111.  App.  467;  Bastrup  v. 
Prendergast,  179  111.  553. 

Being  of  opinion  that  there  is  no  reversible  error  in  the 
record,  the  decree  of  the  Circuit  Court  is  affirmed. 
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Globe  Mutual  Life  Ins.  Ass'n  y.  Amelia  Ahem,  Adm.,  etc. 

1.  INSURANCB—Bwrcten  of  Proving  the  Falsity  of  Answers  to  Ques- 
tions in  Applications. — When  an  insurance  company  pleads  the  falsity 
of  statements  in  an  application  for  insurance  as  a  defense  to  an  action 
on  the  policy,  the  burden  of  proving  the  falsity  of  such  statements  is 
upon  the  company  pleading  it. 

2.  Notice— jTo  an  Insurance  Agent,  When  Notice  to  His  Company. — 
When  an  agent  of  an  insurance  company  has  knowledge  of  the  falsity 
of  statements  by  an  applicant  in  his  application  for  insurance,  such 
knowledge  is  notice  to  his  company. 

Assampsit,  on  a  policy  of  insurance.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Joseph  £.  Gary,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
December  6, 19u0. 

Statement. — The  appellant  insurance  association,  May  4, 
1895,  issued  its  policy  of  insurance  to  John  Ahern,  upon 
his  written  application  therefor,  agreeing  to  pay  the  sum 
of  $1,000  to  the  legal  representatives  of  said  Ahern  within 
sixty  days  after  the  acceptance  of  proof  of  death  of  said 
assured,  at  a  premium  of  $5.24,  payable  on  or  before  the 
4th  days  of  May,  August,  November  and  Februarj^  in  every 
year  during  the  existence  of  the  contract.  The  policy  pro- 
vides that  any  failure  or  neglect  to  make  the  payments  of 
the  premiums  at  the  time  and  in  the  manner  specified  in 
the  policy  should  determine  the  contract. 

Ahern  died  March  6,  1898,  and  letters  of  administration 
upon  his  estate  issued  to  appellee.  Proofs  of  death  of 
Ahern  were  duly  and  regularly  made,  but  the  association 
refused  payment  upon  the  policy,  and  appellee  brought  suit 
thereon  against  appellant  in  the  Superior  Court  of  Cook 
County,  declaring  specially  on  the  contract.  The  associa- 
tion pleaded  the  general  issue  and  thirteen  special  pleas,  to 
which  replications  were  filed,  and  a  demurrer  to  the  replica- 
tions was  sustained  and  carried  back  to  the  pleas,  except 
the  general  issue,  whereupon,  by  agreement  in  open  court, 
it  is  ordered  that  the  association  might  offer  in  evidence. 
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under  the  general  issue,  any  defense  that  it  might  make 
under  any  special  plea,  well  pleaded.  A  trial  before  the 
court  and  a  jury  resulted  in  a  verdict  for  appellee  of 
$1,068.75,  and  judgment  thereon,  from  which  this  appeal  is 
taken. 

At  the  close  of  the  plaintiff's  evidence,  and  at  the  close 
of  all  the  evidence,  counsel  for  defendant  moved  the  court 
to  give  a  written  instruction  to  the  jury,  which  was  then 
presented,  to  find  the  issues  for  the  defendant,  which  was 
refused. 

Walsh  &  McArdlb,  attorneys  for  appellant, 

KicKHAM  SoANLAN  and  Edgar  L.  Masters,  attorneys  for 
appellee. 

Mr.  Justice  Windks  delivered  the  opinion  of  the  court. 

It  is  claimed  that  the  court  erred  in  refusing  the  instruc- 
tion to  find  the  issues  for  the  defendant,  but  we  think  the 
contention  is  not  supported  by  the  evidence  in  the  record. 

The  principal  contest  on  the  trial  was  as  to  the  truth  of 
the  statement  of  the  assured  in  his  application  for  the  pol- 
icy, that  he  had  never  made  an  application  for  insurance 
to  any  other  insurance  company  and  been  rejected.  The 
assured  answered,  in  response  to  questions  in  his  application 
for  the  policy  in  question,  in  effect  that  no  company  had 
ever  declined  to  grant  insurance  on  his  life.  The  burden  of 
proving  the  falsity  of  this  statement  was  upon  the  appel- 
lant. The  evidence  upon  the  point  is  conflicting,  and  jus- 
tified the  jury  in  finding  that  the  answer  was  not  untrue. 
An  application  made  by  Ahern  to  the  Prudential  Insurance 
Co.  for  $500  insurance,  under  date  of  March  7,  1895,  was 
offered  in  evidence,  which  had  indorsed  on  the  margin  the 
word  "  Declined,"  and  also  the  words,  letters  and  fiorures, 
"  Rejected  3—27—95.  R.  L.  B."  There  is  no  evidence  to 
show  how  these  words,  figures  and  letters  came  to  be 
indorsed  upon  this  application,  nor  as  to  who  did  it.  The 
only  other  evidence  tending  to  show  that  Ahern  had  been 
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rejected  by  the  Prudential  Insurance  Co.  is  an  alleged  state- 
ment, signed  by  the  appellee,  under  date  of  May  19,  1898, 
in  the  office  of  appellant,  and  drawn  up  by  its  president,  to 
the  effect  that  John  Ahem  had  been  rejected,  and  the  fur- 
ther testimony  by  appellee,  on  the  trial,  of  a  statement 
made  to  her  by  the  agent  of  the  Prudential,  who  made  out 
Ahern's  application  to  it  for  insurance,  viz.,  **  1  got  your 
husband  no  policy."  She  testified  that  she  did  not  read  the 
paper  drawn  up  by  appellant's  president,  in  its  office,  and 
answered  the  question,  "  Was  it  read  over  to  you  ? "  "  Well, 
after  I  make  the  statement,  Mr.  Barry  was  reading  it."  It 
also  appears  that  appellee  could  not  read  without  her 
glasses,  and  her  evidence  in  this  respect  is  not  contradicted. 
It  also  appears  from  the  proofs  of  death,  signed  by  her, 
that  she  stated  Ahern  had  not  been  rejected.  The  evidence 
of  Barry  that  one  Brenner,  who  prepared  both  the  appli- 
cation  to  the  Prudential  Insurance  Co.  and  to  the  appel- 
lant, was  not  the  agent  of  appellant,  is  contradicted  by 
almost  conclusive  evidence  to  the  contrary,  and  was  suffi- 
cient, to  say  the  least,  to  justify  the  jury  in  looking  with 
suspicion  upon  his  other  evidence.  The  statement  of  the 
agent,  Brenner,  to  appellee,  that  he  "got  her  husband  no 
policy,"  is  not  inconsistent  with  his  application  not  having 
been  declined  nor  rejected.  *  It  appears  that  Brenner  was 
the  agent,  both  of  the  Prudential  and  the  appellant  com- 
pany, and  naturally  would  prefer  to  get  an  insurance  of 
$1,000  than  $500,  because  of  the  larger  compensation  to 
himself.  Brenner  was  not  called,  nor  his  absence  accounted 
for,  nor  was  any  witness  produced  to  show  that,  in  fact,  the 
assured's  application  to  the  Prudential  had  been  declined 
or  rejected. 

A  claim  is  also  made  that  appellee  made  untrue  state- 
ments in  the  proofs  of  loss,  but  we  think  the  record  does 
not  support  such  claim,  and  besides,  it  is  immaterial,  as  no 
question  is  made  as  to  the  sufficiency  of  the  proofs  of  loss. 

A  further  claim  is  made  that  Ahern's  policy  lapsed  in 
November,  1896,  and  that  he  procured  a  reinstatement 
based  upon  his  false  statement  that  he  was  then  in  as  good 
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a  state  of  health  as  when  his  policy  was  issued.  The  bur* 
den  was  upon  appellant  to  establish  the  falsity  of  this  state- 
ment, as  to  which  there  is  a  conflict  in  the  evidence,  and  we 
can  not  say  that  the  verdict  of  the  jury  can  in  this  respect 
be  said  to  be  manifestly  against  the  evidence.  The  doctor 
who  attended  Ahern  for  a  sunstroke  on  July  20,  1896,  it  is 
true,  testified  that  he  wasn't  the  same  man  after  the  sun- 
stroke as  before,  and  that  his  health  was  not  as  good  after 
the  sunstroke  as  before,  but  he  also  testified  that  Ahern  did 
not  suffer  constantly  from  his  trouble,  the  sunstroke.  Ahern 
.did  not  die  until  nearly  two  years  after  the  stroke.  The 
doctor  treated  him  onl}*^  for  about  a  week  after  the  sun- 
stroke, and  says  that  so  far  as  he  could  judge  he  was  cured, 
until  the  attacks  were  renewed,  when  he  was  attain  called 
on  the  21st  of  November,  1896,  and  that  his  health  between 
July,  1896,  and  November  following,  was  apparently  good. 
When  the  effect  of  the  sunstroke  re-appeared  in  November, 
1896,  the  November  payment  of  premium  had  already  been 
made  and  accepted  by  appellant. 

Moreover,  there  is  no  evidence  that  the  appellant  ever 
took  any  action  with  regard ^to  the  lapsing  of  the  policy  or 
Ahern's  application  for  reinstatement,  and  continued  there- 
after to  receive  payments  of  premium  up  to  the  death  of 
the  assured,  and  never  at  any  time  claimed  that  the  policy 
had  lapsed.  No  defense  seems  to  have  been  made  in  the 
court  below  based  upon  the  lapsing  of  the  policy. 

Appellant  also  claims  that  the  provision  in  the  applica- 
tion for  the  policy,  viz.,  "  I  also  agree  that  proof  of  the 
fact  that  either  the  agent  taking  this  application  or  the 
examiner  has  knowledge  of  facts  contrary  to  any  of  the 
answers  or  declarations  hereon  shall  not  make  valid  a  policy 
or  contract  of  membership  issued  on  the  faith  of  such 
answers  or  declarations,"  should  prevent  a  recovery;  but  we 
think  not. 

As  we  have  seen,  the  jury  were  justified  in  finding  from 
the  evidence  that  the  assured  did  not  make  false  statements 
in  his  answers  or  declarations  in  his  application  for  the 
insurance,  and  that  being  so,  this  provision  of  the  policy  is 
of  no  importance. 
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It  is  said  that  the  plaintiff's  second  instruction  was  erro- 
neous in  that  it  assumes  that  the  appellant  had  an  agent  and 
tnat  the  person  who  filled  out  the  assured's  application  was 
its  agent.  The  criticism  is  not  well  founded,  because  the 
instruction  requires  the  jury  to  make  its  findings  from  the 
evidence. 

It  is  also  said  the  court  erred  in  refusing  the  defendant's 
first  instruction,  which  is  based  upon  the  theory  of  collusion 
or  conspiracy  between  the  assured  and  the  agent  of  the 
Prudential  Insurance  Co.  There  is  no  evidence  in  the  rec- 
ord justifying  any  such  instruction,  and  it  was  therefore 
properly  refused. 

The  further  claim  is  made  that  the  defendant's  third 
instruction  should  not  have  been  refused.  The  substance  of 
it  is  covered  by  other  instructions*  given,  and  besides,  was 
improper  and  calculated  to  mislead  the  jury  in  that  it  per- 
mits a  verdict  for  defendant  in  case  of  a  false  answer  to  any 
question  propounded  in  the  application,  however  immaterial 
that  answer  might  have  been,  unless  the  defendant  knew, 
when  it  issued  the  policy,  that  such  answer  was  false.  It  is 
sufficient  that  an  a«:ent  of  defendant  should  know  of  the 
falsity  of  such  answer  to  allow  a  recovery.  (Security  Trust 
Co.  V.  Tarpey,  182  111.  52-9.)  It  is  true  that  the  agent's 
knowledge  would  be  the  defendant's  knowledge,  but  a  jury 
might  not  so  understand  it,  and  the  instruction  was  there- 
fore calculated  to  mislead. 

Other  points  made  by  counsel  we  deem  it  unnecessary  to 
refer  to  specifically;  suffice  it  to  say  we  have  considered 
them  all,  are  of  opinion  that  there  is  no  substantial  error  in 
the  record,  and  that  the  judgment  should  be  affirmed,  which 
is  done. 

Affirmed. 
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Patrick  HcMalkiu  y.  City  of  Chicago.  j  92     8811 

|J8 863, 

1.  Cities  a.nd  Villages— JRtg/i^  to  Use  Implements  Operated  by  Steam 
in  Constructing  Streets. — ^A  city  may  lawfully  use  any  proper  imple* 
ment  operated  by  steam  for  the  purpose  of  constructing  or  repairinj^  its 
streets*  and  in  the  absence  of  negligence  in  its  management,  is  not  liable 
for  damages  occasioned  by  a  horse  becoming  frightened  thereat. 

2.  Same— W^en  Not  lAablefor  Frightening  Horses,— When  a  steam 
roller  is  lawfully  used  by  a  city  for  the  purpose  of  constructing  or 
repairing  its  sti'eets,  the  city  is  not  bound  to  notify  persons  approaching 
it  on  horseback  or  driving  horses,  that  it  is  about  to  start  Such  an  ob- 
ligation would  render  the  use  of  steam  rollers  impracticable  in  populous 
cities. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Aflirmed.  Opinion  filed 
December  6,  1900. 

Geo.  Willard  and  Sidney  B.  Smith,  attorneys  for  appel- 
lant. 

Andrew  J.  Ryan,  John  E.  Kehob  and  James  J.  Kelly, 
attorneys  for  appellee. 

Mb.  Presidino  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  appellee  was  using  a  steam  roller  on  Lake  street,  in 
the  city  of  Chicago.  The  appellant  was  driving  a  team  of 
horses  attached  to  a  wagon  on  the  street.  He  claims  that 
as  he  approached  the  roller,  and  when  within  about  ten 
feet  of  it,  it  started,  and  the  horses  he  was  driving  became 
frightened  and  ran  away;  that  they  pulled  him  otf  his  seat 
onto  the  pole  of  the  wagon,  and  that  he  was  dragged  some 
distance  along  the  ground  and  seriously  injured.  The  court, 
at  the  conclusion  of  the  plaintiffs  evidence,  instructed  the 
jury  to  find  the  defendant  not  guilty,  and  a  verdict  and 
judgment  were  rendered  against  appellant. 

Sullivan,  witness  for  appellant,  testified  that  appellant 
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was  driving  south  on  the  street,  and  that  when  his  team  was 
within  about  ten  feet  of  the  roller,  it  started  and  the  team 
lunged  toward  the  sidewalk  and  ran  south;  that  the  roller 
was  moving  north.  It  appears  from  the  testimony  of 
appellant  that  before  the  accident,  which  occurred  July  5, 
1890,  the  steam  roller  was  lying  on  the  street  north  of 
where  appellant  was  with  his  team;  that  he  was  absent  for 
a  time  to  get  a  load  of  black  loam,  and  that  when  he 
returned  to  Lake  street  the  roller  was  a  block  south  of  him, 
so  that  he  must  have  known  that  the  roller  was  being  used. 
Sullivan,  appellant's  witness,  testified  that  the  roller  was 
being  used  in  repairing  the  street. 

The  roller  is  not  described  b}^  any  witness,  nor  is  there 
any  evidence  of  what,  if  any,  noise  it  made.  A  steam 
roller  is  used  to  press  down,  uniformly  and  solidly,  as  nearly 
as  may  be,  the  material  of  which  a  street  is  composed. 
This  is  a  matter  of  common  knowledge.  The  use  of  such 
a  roller,  for  the  purpose  stated,  is  not  negligence.  A  city 
may  lawfully  use  any  proper  implement  operated  by  steam 
for  the  purpose  of  constructing  or  repairing  its  streets,  and, 
in  the  absence  of  negligence  in  its  management,  is  not  liable 
for  damages,  occasioned  by  a  horse  becoming  frightened 
thereat.     Sparr  v.  City  of  St.  Louis,  4  Mo.  A  pp.  572-3. 

The  fact  that  the  roller  moved,  does  not  in  the  least  tend 
to  prove  negligence  in  its  management.  It  is  lawful  for 
the  city  to  use  it,  and  it  can  not  be  used  for  the  purpose 
intended  unless  moved.  It  performs  its  function  in  mov- 
ing. Neither  can  it  be  successfully  contended  that  it  was 
negligence  to  start  the  roller  just  prior  to  the  accident, 
without  notice  to  appellant.  When  such  roller  is  being 
lawfully  used,  the  city  is  not  legally  bound  to  notify  per- 
sons approaching  it  on  horseback  or  driving  horses,  that  it 
is  about  to  start.  Such  obligation  would  render  the  use  of 
a  steam  roller  impracticable  in  a  populous  city. 

Complaint  is  made  that  the  part  of  the  street  where  the 
roller  was  being  used  was  not  closed.  We  are  not  pre- 
pared to  hold  that  it  was  the  duty  of  the  city  to  close  up 
that  part  of  the  street  while  it  was  undergoing  repair.    The 
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city  is  a  trustee  of  the  streets  for  the  public  use,  and  it  may 
have  been  largely  conducive  to  the  public  convenience  to 
permit  the  street  to  remain  open  while  it  was  being  re- 
paired. Appellant,  however,  had,  as  his  own  testimony 
shows,  ample  notice  that  the  roller  was  being  used  in  repair- 
ing the  street.  There  are  many  things  in  the  streets  of  a 
populous  city,  such  as  Chicago,  calculated  to  frighten 
horses,  in  respect  of  which  no  damages  can  be  recovered 
if  a  horse  is  frightened  by  any  of  them  and  runs  away,  caus- 
ing injury.  See  Keith  v.  Easton,  2  Allen,  552,  for  causes 
frightening  horses,  in  respect  of  which  there  can  be  no 
recovery. 

Appellant's  attorney  asked  the  witness  Sullivan  a  ques- 
tion as  to  what  the  effect  of  the  operation  of  a  steam  roller 
was  on  horses,  the  witness  having  stated  that  he  had  driven 
horses  in  Chicago  twenty-five  years.  The  court  ruled 
against  this  and  other  similar  questions,  as  we  think,  prop- 
erly. If  it  be  true  that  a  steam  roller  might  frighten 
horses,  ordinarily  gentle,  this  would  not  exclude  the  use  of 
such  rollers  by  the  city,  or  tend  to  prove  negligence  on  the 
part  of  the  city. 

The  judgment  will  be  affirmed. 


Mary  T.  Bourke  T.  The  Sanitary  District  of  Chicago  et  al. 

1.  Municipal  Corporations— Can  Exercise  Their  Powers  Only  in  the 
Manner  Authorized  by  the  Act  Creating  Them. — A  municipal  corpo- 
ration is  the  mere  creature  of  law  and  derives  its  powers  from  the  act 
creating  it.  It  is  incapable  of  exercising  its  powers  in  any  manner 
not  authorized  by  such  act. 

2.  Sanitary  District  of  Chicaoo— Poic^r  to  Fix  the  Salary  of  Its 
Engineer.— The  language  of  the  act  creating  the  Sanitaiy  District  of 
Chicago  is  plain  and  explicit  to  the  effect  that  the  engineer  shall  receive 
for  his  services  the  sum  of  ten  dollars  per  day,  and  this  excludes  the 
idea  that  he  can  receive  more. 

8.  Same— Ordinance  Fixing  the  Engineer's  Salary  Void.— The  ordi- 
nance of  the  Sanitary  District  of  Chicago  passed  June  2, 1899,  fixing  the 
salary  of  its  engineer  at  (1,500  per  month,  is  void,  for  want  of  power  in 
the  district  to  enact  it 
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4.  Chancehy  Fractice— Dismissal  of  a  Bill  for  Want  of  Equity,  a 
Final  Order, — The  dismissal  of  a  bill  out  of  court  for  want  of  equity, 
when  it  disposes  of  the  entire  case,  is  a  final  order,  and  as  such  is  appeal- 
able. 

Bill  for  an  Injnnction,— Appeal  from  the  Circuit  Court  of  Cook 
County.  Heard  in  this  court  at  the  March  term,  1900.  Reversed  and 
remanded.    Opinion  filed  December  6,  1900. 

James  A.  Brady,  attorney  for  appellant. 

Charles  C.  Gilbert,  attorney  for  appellees;  P.  C.  Haley, 
of  counseL 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant,  a  citizen,  property  owner  and  tax  payer  in 
the  Sanitary  District  of  Chicago,  by  her  bill  as  amended, 
brought  on  behalf  of  herself  and  of  all  other  tax  payers  and 
property  owners  within  said  district,  against  The  Sanitary 
District  of  Chicago,  a  body  corporate  and  politic  under  the 
laws  of  this  State,  The  Chicago  National  Bank,  and  Isaac 
Taylor,  Albert  Schoch  and  John  Lambert,  commissioners 
appointed  by  the  Governor  of  Illinois,  pursuant  to  the  27th 
section  of  the  act  of  the  legislature  of  Illinois  to  create 
sanitary  districts,  etc.,  in  force  July  1,  1889,  sought  to 
have  declared  null  and  void  a  certain  ordinance  passed 
June  3, 1899,  by  the  board  of  trustees  of  the  Sanitary  Dis- 
trict, and  to  enjoin  said  commissioners  from  drawing  or 
making  any  checks,  orders,  warrants  or  drafts  on  a  sum  of 
$25,000,  which  was  by  said  ordinance  placed  to  the  credit 
of  said  commissioners  in  the  Chicago  National  Bank; 
also  to  enjoin  the  bank  from  paying  any  such  checks, 
orders,  warrants  or  drafts,  and  to  enjoin  the  Sanitary  Dis- 
trict from  paying  or  transferring  from  its  treasury  to  said 
commissioners  any  other  sum  or  sums  of  money  to  be  used 
by  them  in  the  inspection  of  the  drainage  channel  con- 
structed by  said  Sanitary  District,  and  asked  general  relief. 

The  appellees,  the  Sanitary  District  and  the  Chicago 
National  Bank,  demurred  generally  to  the  bill  as  amended, 
which  demurrer  was  sustained  by  the  chancellor,  and  as  the 
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record  of  the  decree  shows,  the  bill  was,  on  November  20, 
1899,  dismissed  for  want  of  equity.  A  certificate  of  evi- 
dence, which  was  subsequently  made  and  signed  by  the 
chancellor,  shows  that  the  demurrer  was  sustained  to  the 
bill  as  amended  as  to  the  defendants,  the  Sanitary  District 
and  the  Chicago  National  Bank,  but  it  does  not  appear  that 
the  decree  of  the  court  was  in  any  respect  changed. 

After  the  cause  had  been  taken  upon  appellant's  briefs 
and  abstracts,  and  after  appellees  had  applied  to  this  court 
for  an  extension  of  time  in  which  to  file  their  briefs,  Avhich 
had  been  granted,  they  interposed  a  motion  to  dismiss  the 
appeal,  for  the  reason,  as  it  is  claimed,  that  the  appeal  was 
not  from  a  final  order,  the  cause  not  having  been  disposed 
of  as  to  said  commissioners. 

This  motion  must  be  flenied.  The  record  of  the  decree 
shows,  without  qualification,  that  the  bill  was  dismissed  out 
of  court  for  want  of  equity,  making  no  exception  as  to  the 
defendants,  the  commissioners.  The  certificate  of  evidence 
so-called,  can  not  change  the  decree  of  the  court,  which  dis- 
posed of  the  whole  cause,  is  final  and  appealable.  More- 
over, the  statement  in  the  certificate  of  evidence  that  the 
bill  was  dismissed  as  to  the  defendants,  the  Sanitary  Dis- 
trict and  the  Bank,  is  not  inconsistent' with  the  decree  dis- 
missing the  bill  out  of  court  for  want  of  equity. 

The  principal  point  for  consideration  is  as  to  the  validity 
of  the  ordinance  passed  by  the  trustees  of  the  Sanitary 
District.  The  bill,  after  setting  out  the  organization  of 
the  Sanitary  District  of  Chicago  under  the  act  of  the  Gen- 
eral Assembly  for  that  purpose,  the  names  of  the  trustees  and 
their  power  to  pass  all  necessary  ordinances  for  the  man- 
agement of  the  business  of  the  district,  and  their  power  to 
levy  and  collect  taxes  for  corporate  purposes,  alleges,  in 
substance,  that  pursuant  to  the  27th  section  of  the  Sani- 
tary District  act,  the  Governor  appointed  the  appellees, 
Taylor,  Schoch  and  Lambert,  commissioners  to  inspect  the 
drainage  channel  constructed  by  said  trustees;  that  said 
27th  section  provides  that  *'said  commissioners  shall, 
within  ten  days  after  such  appointment,  meet  at  the  city  of 
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Chicao:o,  and  shall  appoint  a  competent  civil  engineer,  and 
they  may  Employ  such  other  assistance  as  they  may  require 
to  expeditiously  perform  their  duties.  ♦  *  ♦  Such  com- 
missioners and  engineer  shall  receive  for  their  services  $10 
per  day  each,  and  their  reasonable  expenses  and  outlays  for 
the  time  by  them  necessarily  employed  in  the  discharge  of 
their  duties,  which  shall  be  paid  to  them  from  the  State 
treasury;  and  the  said  Sanitary  District  shall  reimburse  the 
State  for  ail  expenses  and  disbursements  on  account  of  said 
commission;  *  *  ♦ "  also,  that  said  commissioners  met 
about  June  3,  1899,  at  Chicago,  and  appointed  one  Desmond 
Fitzgerald  the  civil  engineer  of  the  said  commission  and 
fixed  his  salary  at  $1,500  per  month;  that  on  the  same  day 
the  trustees  of  said  district  passed  the  following  ordinance, 
to  wit : 

"  Whereas,  the  act  of  the  General  Assembly  of  Illinois, 
under  which  was  orgranized  the  Sanitary  District  of  Chi- 
cago, provides  that  the  compensation  and  expenses  of  the 
State  commission  and  engineer,  in  the  inspection  of  the 
drainage  channel  in  accordance  with  section  27  of  said  act, 
shall  be  paid  from  the  State  treasury,  and  the  State  reim- 
bursed therefor  by  the  Sanitary  District  of  Chicago;  and 

"  Whereas,  the  Forty-first  General  Assembly  of  the  State 
of  Illinois  failed  to  make  an  appropriation  for  the  payment 
of  the  commissioners  Vho  have  just  been  appointed  by  the  ■ 
Governor,  or  for  an  engineer,  and  other  services  and 
expenses  requisite  for  a  proper  inspection  of  the  drainage 
canal;  and 

"  Whereas,  the  necessity  for  immediate  inspection  and 
report  by  said  commissioners  is  of  paramount  importance 
to  the  Sanitary  District  of  Chicago,  the  Desplaines  and 
Illinois  valley,  and  the  inhabitants  thereof;  and 

"  Whereas^  the  salary  of  $10  per  day  fixed  by  the  statute 
is  inadequate  for  the  services  of  a  civil  engineer  of  such 
competence  and  experience  as  to  expeditiously  perform 
the  work  of  surveying  and  inspection,  within  the  time  neces- 
sary to  permit  the  opening  of  the  channel  to  its  usefulness 
on  the  date  at  present  contemplated;  and 

"  Whereas,  it  is  the  sense  of  the  board  of  trustees  of  the 
Sanitary  District  of  Chicago  that  the  State  commission 
aforesaid  will  find  it  necessary,  and  will  be  justified  in  pay- 
ing to  the  engineer  selected  by  them  and  provided  for  in 
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section  27  of  said  act,  a  salary  in  excess  of  that  contem- 
plated by  law;  therefore,  be  it 

"  Resolved,  that  in  order  to  meet  the  emergency  and  con- 
form with  the  necessities  set  forth  in  the  foregoing  pre- 
amble, the  sum  of  $25,000  be  and  the  same  is  hereby 
appropriated  from  the  treasury  of  the  Sanitary  District  of 
Chicago  for  the  use  of  the  State  commission  appointed  by 
the  Governor  of  Illinois,  in  accordance  with  section  27  of 
the  '  Act  to  create  sanitary  districts  and  remove  obstruc- 
tions in  the  Desplaines  and  Illinois  rivers,'  and  that  said 
amount  be  placed  to  the  credit  of  said  State  commission  in 
the  Chicao;o  National  Bank,  subject  to  the  order  and  war- 
rants of  said  commissioners,  on  the  approval  of  the  Governor 
of  the  State  of  Illinois,  to  meet  the  salaries  and  other 
expenses  to  be  incurred  by  said  commission  in  making  the 
inspection  of  said  drainage  channel  in  accordance  with  said 
act,  and  including  such  additional  sum  said  commission 
may  find  it  necessary  to  pay  for  the  services  of  a  competent 
engineer,  over  and  above  the  per  diem  of  $10,  provided  by 
the  statute." 

Also  that  pursuant  to  said  ordinance  said  trustees  took 
from  the  treasury  of  the  Sanitary  District  and  from  the 
funds  obtained  by  the  levy  and  collection  of  taxes  upon 
property  within  the  district  the  sum  of  $25,000,  and  placed 
it  in  said  bank  to  the  credit  of  said  commissioners  for  the 
purpose  of  making  the  illegal  payments  set  forth  in  the 
ordinance;  that  said  commissioners  and  engineer  and  some 
of  said  trustees  made  a  preliminary  inspection  of  said  drain- 
age channel  and  the  commissioners  avow  their  intention  to 
proceed  and  complete  the  inspection  thereof,  and  to  pay  out 
the  whole  of  said  $25,000,  and  such  other  sums  as  may  be 
tninsferred  and  appropriated  by  said  trustees  for  the  salaries 
of  said  commissioners,  the  necessary  expenses  of  said  inspec- 
tion and  the  salary  of  said  engineer  at  the  rate  of  $1,500  a 
month;  that  said  $25,000  will  be  totally  inadequate  to  meet 
and  make  the  payments  alleged  to  be  intended  to  be  made 
by  said  commissioners,  and  that  said  trustees  intend  and 
have  stated  their  intention  to  appropriate  and  transfer  to 
said  commissioners  such  other  and  further  sums  from  the 
funds  in  their  hands  as  such  trustees,  or  from  such  funds- as 
may  hereafter  be  received  by  them  from  the  levy  and  col- 

VoL.  XCll  22 


338  Appellate  Courts  of  Illinois. 

Vol.  92.]  Bourke  v.  Sanitary  District  of  Chicago. 

lection  of  taxes  upon  property  in  said  district,  as  may  be 
required. 

The  contention  of  appellant  is  that  said  ordinance  is  abso- 
lutely void;  that  the  placing  of  said  $25,000  to  the  credit  of 
said  commissioners  is  a  misappropriation  of  the  funds  of  the 
Sanitary  District  by  its  board  of  trustees,  and  is  illegal,  as 
is  also  the  fixing  of  the  salary  of  said  engineer  at  $1,500 
per  month;  but  appellees  claim  to  the  contrary. 

The  language  of  the  act  is  plain  and  explicit  to  the  effect 
that  the  engineer  shall  receive  for  his  services  ten  dollars 
per  day.  That  excludes  the  idea  that  he  should  receive 
more.  The  power  of  the  commissioners  in  this  regard  is 
conferred  by  the  statute  which  authorized  their  appoint- 
ment, and  by  that  only.  If  they  may  go  beyond  the  terras 
of  the  statute  in  fixing  his  salary,  there  is  no  limit  to  their 
power,  and  they  might,  had  they  seen  fit,  just  as  well  have 
fixed  his  salary  at  $1,500  a  day  as  at  $1,500  per  month. 
We  think  that  the  argument  of  counsel  for  appellees,  that 
because  the  statute  fails  to  fix  a  maximum  amount  to  be 
paid  to  the  engineer  for  his  services,  that  therefore  the 
commissioners  are  not  limited  as  to  the  amount  of  his  salary, 
is  not  tenable.  The  naming  of  ten  dollars  per  day  as  his 
compensation  is  the  exclusion  of  a  larger  compensation. 
Betts  V.  Menard,  Breese,  395;  Perry  v.  Kinnear,  42111.  161-4, 
and  cases  cited;  Adams  v.  Brenan,  177  III.  194-8,  and  cases 
cited;  15  Am.  &  E.  Enc.  Law,  1039  ei  seq.  and  cases  cited; 
1  Dillon  Mun.  Corp.,  145-6,  and  cases  cited. 

In  the  Betts  case,  aupra^  in  which  the  Supreme  Court 
had  under  consideration  the  power  of  the  county  commis- 
sioners of  Randolph  county  to  grant  a  ferry  license  to  a 
corporation,  and  the  power  of  the  latter  to  take  such  grant, 
the  court  say : 

''  A  corporate  body  can  act  only  in  the  manner  prescribed 
by  the  act  of  incorporation,  which  gives  it  existence.  It  is 
the  mere  creature  of  the  law,  andderives  all  its  powers 
from  the  act  of  incorporation,  and  is  incapable  of  exerting 
its  faculties  only  in  the  manner  that  act  authorizes.*' 

In  the  Perry  case,«w;?ra,  in  which  the  power  of  the  board 
of  supervisors  of  Woodford  county  to  appropriate  money 
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to  compensate  a  judge  of  the  Circuit  Court  in  addition  to 
the  salary  allowed  hira  by  law,  was  under  consideration,  an 
injunction  under  a  bill  by  citizens,  property  owners  and  tax 
payers  was  sustained  upon  the  principle  announced  in  the 
Betts  case,  which  the  court  say  "  has  been  fully  recognized 
and  applied  in  various  cases  "  that  are  cited. 

To  a  like  effect  is  the  Adams  case,  axipra^  in  which  it  was 
held  that  the  board  of  education  of  Chicago  should  be 
enjoined  at  the  suit  of  tax  payers,  the  owners  in  equity  of 
the  city  school  fund,  from  appropriating  such  fund  for  a 
purpose  not  warranted  by  law,  viz.,  expending  the  money 
of  such  fund  in  carrying  out  a  contract  for  work  to  be  done 
in  the  construction  of  school  buildings,  which  provided  that 
none  but  union  labor  should  be  employed  in  such  work. 

The  same  principle,  in  our  opinion,  applies  to  that  part 
of  the  ordinance  appropriating  funds  for  the  payment  of 
the  State  commissioners  and  their  engineer,  and  for  their 
reasonable  expenses  and  outlays  for  the  time  by  them  neces- 
sarily employed  in  the  discharge  of  their  duties. 

The  27th  section  of  the  Sanitary  District  act,  besides  the 
provisions  above  referred  to,  makes  it  the  duty  of  said  com- 
missioners, in  case  they  should  find  on  making  their  inspec- 
tion of  the  drainage  channel  that  it  was  constructed  in 
accordance  with  the  provisions  of  section  23  of  the  act,  to  so 
certify  to  the  Governor,  who  should  thereupon  authorize 
the  water  and  sewage  to  be  let  into  the  channel.  But  in 
case  they  should  find  that  the  channel  was  not  so  con-' 
structed,  then  it  was  made  their  duty  to  file  a  bill  in  chan- 
cery, in  any  court  of  competent  jurisdiction,  against  the 
Sanitary  District,  enjoining  it  from  admitting  water  or 
sewage  into  said  channel  until  the  provisions  of  the  act 
should  have  been  complied  with. 

It  is  apparent  from  these  provisions  that  it  was  the  inten- 
tion of  the  legislature  that  the  State  commissioners  should 
be  entirely  free,  in  the  performance  of  their  duties,  from 
any  control  of  or  obligation  to  th^  sanitary  trustees.  The 
honest  and  unbiased  performance  of  their  duties  is  a  matter 
of  the  gravest  importance  to  many  people  of  the  State  out- 
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side  the  limits  of  the  Sanitary  District,  and  in  order  to  secure 
that,  it  was,  no  doubt,  deemed  essential  that  no  possible 
influence  of  the  sanitary  trustees  should  be  exerted  over 
them,  as  would  naturally  be  the  case  if  they  were  required 
to  look  to  said  trustees  for  their  compensation,  expenses 
and  outlays.  Necessarily,  if  the  commissioners  are  paid 
from  the  State  treasury,  as  the  act  provides,  before  such 
payment  is  made,  the  proper  State  authorities  would  pass 
upon  the  questions  as  to  whether  the  expenses  and  outlays 
claimed  by  them  were  reasonable,  or  otherwise,  and  whether 
the  time  which  they  and  their  engineer  and  other  assist- 
ants might  employ,  was  necessarily  employed  in  the  dis- 
•  charge  of  their  duties.  The  determination  of  these  questions 
is  in  no  way  committed  by  the  provisions  of  the  act  to  the 
sanitary  trustees,  and  there  is  no  language  used  from  which 
it  could  be  implied,  as  is  the  case  with  reference  to  the 
State. 

The  act  plainly  providing,  as  it  does,  that  the  commis- 
sioners and  engineer  should  be  paid  for  their  services, 
expenses  and  outlays  from  the  State  treasury  in  the  first 
instance,  and  that  the  Sanitary  District  should  reimburse  the 
State  therefor,  and  no  other  mode  of  payment  being  pro- 
vided, we  think  it  follows  that  the  attempt  of  the  sanitary 
trustees  to  provide,  by  the  ordinance  in  question  and  their 
action  thereunder,  a  different  mode  of  payment,  is  without 
authority  or  sanction  of  law. 

Apply  the  Betts  case,  supra.  The  Sanitary  District  "  is 
incapable  of  exerting  its  faculties  only  in  the  manner  *that 
act  (Sanitary  District  act)  authorizes."  There  is  clearly  a 
lack  of  power  which  permits  to  be  done  what  the  sanitary 
trustees  have  attempted  to  do. 

The  argument  of  counsel  for  appellees,  that  because  the 
legislature  had  failed  to  make  an  appropriation  and  that 
the  necessity  of  immediate  inspection  of  the  drainage  chan- 
nel by  the  commissioners  was  of  paramount  importance  to 
the  Sanitary  District,  the  Desplaines  and  Illinois  valley  and 
the  inhabitants  thereof,  an  emergency  existed  which  justi- 
fied the  action  of  the  trustees  in  appropriating  monej'  for 
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the  payment  of  the  commissioners  and  engineer,  and  for 
their  expenses  and  outlays,  is  not  supported  by  authority 
which  is  applicable  to  the  question  here  presented.  They 
seem  to  rely  mainly  on  the  case  of  Canal  Commissioners  v. 
Sanitary  Dist,  184  111.  597,  which  holds,  in  effect,  that  the 
words,  "may"  and  "shall,'  when  used  in  a  statute,  will 
sometimes  be  read  interchangeably,  as  will  best  express  the 
legislative  intent.  We  are  unable  to  conceive  why  that 
case  should  control  the  decision  here.  The  court  in  that 
case  held  that  it  was  plain,  from  a  reading  of  the  context, 
that  the  intent  of  the  legislature,  when  it  used  the  word 
"  shall,"  was,  that  it  was  used  in  the  sense  of  "  may,"  and 
so  construed  it. 

In  this  case  nothing  has  been  called  to  our  attention,  nor 
have  we  been  able  to  discover  anything  from  which  it  can 
reasonably  be  held  that  the  word  "  shall "  in  the  clause  of 
the  27th  section  of  the  act  which  reads,  "which  shall  be 
paid  to  them  from  the  State  treasury,"  was  used  in  the 
sense  of  "  may."  In  fact,  we  believe,  for  the  considera- 
tions we  have  named,  such  a  construction  would  do  violence 
to  the  legislative  intent.  We  therefore  conclude  that  the 
whole  ordinance  in  question  is  void,  and  the  decree  sus- 
taining the  demurrer  to  and  dismissing  the  appellant's  bill, 
as  amended,  for  want  of  equity,  is  reversed,  and  the  cause 
remanded  for  •  further  proceedings  consistent  with  this 
opinion. 

Reversed  and  remanded. 


I  92      841 

Samuel  Davis  et  al.  v.  Rittenhouse  &  Embree  Co.  et  al.  |ai9is  872 

1.  Mechanics'  Liess— Right  to  the  Remedy  Based  upon  the  Statute.  — 
The  right  to  the  remedy  by  a  mechanic's  lien  is  based  upon  the  statute, 
and  its  provisions  must  be  complied  with  in  order  to  entitle  a  person  to 
such  remedy. 

2.  Sam'R— Requisites  of  the  Notice  of  a  Sub-Contractor's  Lien. — 
Under  section  25  of  chapter  82,  R.  S.,  entitled  *•  Liens,"  a  sub-contractor 
must,  within  sixty  days  after  completing  work  or  furnishing  materials, 
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cause  a  written  notice  of  his  claim,  or  a  copy  of  his  contract,  if  in 
writing,  to  be  served  on  the  owner,  architect  or  superintendent  in 
charge,  and  such  notice  must  state  the  amount  due  or  to  become  due  to 
such  sub-contractor  and  tlie  time  when  it  became^ue  or  will  become  due. 

8.  Chancery  Practice— 06/ec/io>i«  Not  Made  Before  the  Master,  Can 
Not  he  Made  in  the  Appellate  Courf. —The  objection  that  a  sub-con- 
tractor did  not  file  with  his  notice  for  a  lien,  a  copy  of  his  contract,  if 
not  presented  to  the  master  as  an  objection  to  his  report,  can  not  be 
raised  in  the  Appellate  Court. 

4.  Attorneys'  Fees — In  Proceedings  for  Mechanics^  Liens.— The 
statute  provides  for  the  allowance  of  attorneys*  fees  when  the  claim  for 
the  lien  is  defeated  and^not  when  it  is  abandoned  or  voluntarily  dismissed 
before  trial. 

Petition  for  a  Mechaiitc's  Lien.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1000.  Affirmed  in  part  and  reversed 
in  part    Opinion  filed  December  6,  1900.    Rehearing  denied. 

Statement. — This  suit  was  begun  by  a  petition  for  me- 
chanic's lien  filed  by  Rittenhouse  and  Embree  Companiy, 
one  of  appellees,  as  sub-contractor,  against  Samuel  Davis, 
the  owner  of  certain  property  in  the  city  of  Chicago,  and 
Ella  Davis,  his  wife,  James  B.  Galloway,  trustee,  and  others, 
for  the  sum  of  $527.19.  Intervening  petitions  were  filed 
by  James  R.  Scott,  the  original  contractor,  for  $2,486.50, 
and  by  William  E.  Palmer,  also  sub-contractor,  for  $1,775, 
and  Uphara  &  Stone,  a  sub-contractor  under  said  Palmer, 
for  $245.53;  also  by  the  Gould  Manufacturing  Company, 
a  sub  contractor,  for  $646.37. 

Proceedings  were  thereupon  had  whereby  said  petition 
and  intervening  petitions  were  put  at  issue  and  referred  to 
a  master  in  chancery  of  said  court,  who  heard  evidence 
upon  the  issues  presented.  The  master  in  his  report  found 
Rittenhouse  and  Embree  Company,  Upham  &  Stone,  and 
W.  E.  Palmer  entitled  to  their  respective  lien  claims  on  an 
equal  footing  with  each  other,  together  with  interest  and 
attorneys'  fees,  and  dismissed  the  claim  of  James  R.  Scott 
on  the  ground  that  he  had  signed  a  waiver  of  lien.  A  dis- 
missal had  been  had,  before  the  master's  report  was  made 
as  to  the  Gould  Manufacturing  Company.  The  present 
appeal  is  as  to  the  claims  of  Rittenhouse  and  Embree  Com- 
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pany,  Upham  &  Stone  and  W.  E.  Palmer,  which  appellants 
Samuel  Davis,  the  owner,  and  Ella  Davis,  his  wife,  contend 
ought  not  to  be  allowed.  Claim  is  also  made  by  said  appel- 
lants that  an  attorney's  fee  should  be  granted  on  account 
of  the  dismissal  by  the  Gould  Manufacturing  Company  of 
their  suit 

Israel  Cowen,  attorney  for  appellants. 

Francis  T.  Murphy  and  Thaddeus  S.  Alleb,  attorneys 
for  appellees. 

L.  A.  McDonald,  attorney  for  William  E.  Palmer,  appellee. 

Mr,  Justice  Sears  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  the  claim  of  the  Rittenhouse  and 
Embree  Company,  one  of  appellees,  to  a  mechanic's  lien, 
can  not  be  sustained.  The  statute  relied  upon  by  this 
appellee  to  maintain  its  lien  provides,  by  section  25,  chap- 
ter 82,  R.  S.,  that  the  sub-contractor  must,  within  sixty  days 
after  completing  work  or  furnishing  materials,  cause  written 
notice  of  claim,  or  sub-contract,  with  copy  thereof,  if  in 
writing,  to  be  personally  served  on  the  owner,  or  his  agent 
or  architect, or  superintendent  in  charge;  and  it  also  provides 
that  such  notice  shall  state  the  amount  due  or  to  become 
due  to  such  sub-contractor  and  the  time  when  it  became  or 
will  become  due.  The  notice  served  upon  appellant  Samuel 
Davis  by  Rittenhouse  and  Embree  Company  fails  to  indi- 
cate in  any  manner  the  amount  of  this  sub-contractor's  claim 
or  the  time  when  it  did  or  would  become  due.  It  is  sought 
by  counsel  for  this  appellee  to  avoid  the  necessity  of  this 
provision  of  the  statute  by  substituting  for  it  a  certain 
order,  which  was  accepted  by  the  owner,  and  which,  it  is 
contended,  gave  him  information  as  to  the  amount  due. 
There  is  evidence  to  show  that  an  order  by  Scott,  the  con- 
tractor, to  Davis,  the  owner,  to  pay  Rittenhouse  and  Embree 
Company  $527.19,  was  given  to  the  appellee  and  was  by  it 
presented  to  Davis.  This  order  can  not,  we  think,  be  per- 
mitted to  operate  as  a  substitute  for  the  requisite  statutory 
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notice.  If  it  could  be  said  that  because  this  order  had  been 
presented  to  the  owner  at  various  times  before  the  attempt 
to  give  the  statutory  notice,  therefore  the  owner  had  been 
furnished  with  all  the  information  which  the  statute  con- 
templated, and  a  sufficient  substitute  for  the  statutory  re- 
quirement was  thus  supplied,  then  it  would  result  that  any 
evidence  which  showed  the  owner  to  be  aware  of  the  essen- 
tials of  the  notice  would  obviate  the  necessity  of  the  notice. 
It  can  not  be  so  held.  The  right  to  the  remedy  is  based 
upon  the  statute,  and  the  requirements  of  the  statute  must 
bo  complied  with  to  entitle  one  to  the  remedy.  Campbell 
V.  Jacobson,  145  111.  389;  Freeman  v.  Einaker,  185  111.  172. 

The  former  decision  was  given  under  a  former  act,  but 
the  latter  case  arose  upon  the  act  here  in  question.  We 
are  of  opinion,  therefore,  that  the  court  erred  in  allowing 
the  claim  of  Eittenhouse  and  Embree  Company  to  a  lien. 

The  claims  of  William  E.  Palmer  and  Upham  &  Stone 
are  not  open  to  this  objection.  There  is  a  conflict  of  evi- 
dence as  to  the  quality  of  the  work  furnished  by  Palmer. 
After  a  careful  examination  of  it  all,  we  are  not  prepared 
to  bold  that  the  conclusion  of  the  master,  followed  by  the 
chancellor,  is  manifestly  against  the  weight  of  the  evidence. 
The  notice  served  upon  the  owner  by  Upham  &  Stone  was 
not  produced.  No  copy  of  it  was  preserved  by  the  appellee, 
and  upon  request,  the  owner,  upon  whom  it  was  served, 
failed  to  produce  it.  When  it  was  served  a  receipt  for  the 
notice  was  given  by  the  owner  to  the  sub-contractor.  It 
reads  as  follows : 

"  Deo.  19,  1895. 

I  have  this  day  been  notified  by  Upham  &  Stone  that 
they  have  a  claim  of  $245.53  for  lumber  used  on  my  build- 
ing^ ordered  by  W.  E.  Palmer. 

(Signed)     Samuel  Davis." 

This  receipt,  together  with  oral  testimony,  establishes 
that  the  missing  notice  did  state  the  amount  due,  and  that 
it  had  become  due  on  December  19,  1895. 

The  objection  urged  against  the  validity  of  the  Palmer 
lien  notice,  in  that  he  did  not  file  with  the  notice  a  copy  of 
his  sub-contract,  is  not  tenable.    The  provision  for  copy  of 
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sub-contract  does  not  here  apply,  and  if  it  did,  no  question 
could  be  raised  at  this  time,  for  the  reason  that  the  ground 
of  objection  is  not  specified  in  any  one  of  the  thirty-four 
several  objections  to  the  master's  report.  The  fact  that  this 
ground  of  objection  is  specified  in  the  thirty-sixth  of  the 
exceptions  to  the  master's  report  does  not  save  the  point  for 
consideration  here.  It  must  have  been  also  presented  as  an 
objection  before  the  master.  Hurd  v.  Goodrich,  59  111.  460; 
Prince  v.  Cutler,  69  111.  267;  Pennell  v.  Lamar  Ins.  Co.,  73 
111.  303;  M.  T.  S.  L.  &  B.  Ass'n  v.  F.  S.  Bank,  41  111.  App. 
32;  Kaegebein  v.  Higgie,  51  111.  App.  538. 

The  claim  of  appellants  for  attorneys'  fees  in  the  matter 
of  the  intervening  petition  of  Gould  can  not  be  allowed. 
The  claim  presented  by  this  intervening  lienor  was  dis- 
missed out  of  court  with  his  petition.  No  issue  presented 
by  petition  and  answer  thereto  was  ever  tried.  The  statute 
provides  for  an  allowance  of  attorney's  fees  when  the  claim 
of  the  lienor  is  "  defeated,"  not  when  it  is  abandoned  or 
dismissed  voluntarily  before  trial. 

The  question  presented  as  to  priority  between  trust  deed 
interests  and  liens,  is  one  which  the  appellants  are  not  in  a 
position  to  raise.  The  parties  in  interest  do  not  appeal. 
No  error  is  apparent  in  the  allowing  of  the  fees  of  the 
master  in  chancery. 

We  must  decline  to  go  through  the  remainder  of  the 
eighty  four  assignments  of  error.  We  have  endeavored  to 
give  consideration  to  such  as  seemed  to  present  any  ques- 
tion whatever.  It  is  enough  to  say  of  the  remainder  that 
in  our  opinion  they  present  no  ground  of  error. 

The  decree  will  be  affirmed  as  to  the  liens  of  Palmer  and 
Upham  &  Stone  and  reversed  as  to  the  claim  of  Rittenhouse 
and  Embree  Company.  The  appellants  are  allowed  the 
sum  of  twenty-five  dollars  as  attorneys'  fees  against  the 
Rittenhouse  and  Embree  Company.  In  the  awarding  of 
costs  in  the  Circuit  Court  the  Rittenhouse  and  Embree 
Company  will  pay  its  own  costs  there  and  one-fourth  of 
appellants'  costs  there,  and  in  this  court  one-fourth  of  the 
appellants'  costs  here  will  be  adjudged  against  the  Ritten- 


346  Appellate  Courts  of  Illinois. 

Vol.  92.]  Merrihew  v.  Chicago  City  Ry.  Co. 

house  and  Embree  Company,  together  with  the  Rittenhouse 
and  Embree  Company's  own  costs  in  this  court.  The  remain- 
der of  the  costs  here  will  be  adjudged  against  the  appellants. 
The  decree  is  affirmed  in  the  respects  above  indicated  and 
reversed  in  the  respects  indicated,  and  remanded. 
•    Affirmed  in  part  and  reversed  in  part. 


r-92 — 34^,  William  P.  Merrihew,  Executor,  etc.,  t,  Cliicago  City 

|i04   *ii8(  Ey.  Co. 

1.  Recovery— 0/  Damages  Intermediate  an  Injury  and  Death. — 
Where  the  death  of  an  injured  party,  pending  suit,  results  from  the 
injury  declared  upon,  there  can  be  no  recovery  by  his  personal  repre- 
sentatives on  account  of  damages  intermediate  the  injury  and  his  death. 

2.  Survival  op  Actions—  Under  the  Act  Relating  to  the  Administra- 
tion of  Estates, — The  right  of  action  which  survives  under  section  123, 
chapter  3,  R.  S..  relating  to  the  *'  Administration  of  Estates,"  is  that  for 
injuries  which  do  not  result  in  the  death  of  the  injured  party,  but  where 
his  death  Jesuits  from  other  causes. 

3.  Same—  Under  the  Act  of  February  IS,  1853— Injuries,— The  act  of 
February  12, 1853,  entitled  **  Injuries  "  (Laws  1853,  97),  giving  an  action 
to  the  personal  representatives  of  a  deceased  party  whose  death  has 
been  caused  by  the  wrongful  act,  neglect  or  default  of  another,  and  the 
act,  neglect  or  default  is  such  as,  if  death  had  not  ensued,  would  have 
entitled  the  injured  party  to  maintain  an  action  for  damages  in  respect 
thereof,  is  confined  to  cases  where  the  death  ensues  from  the  wrongful 
act,  etc.,  complained  of,  and  does  not  extend  to  cases  where  the  death 
ensues  from  other  causes. 

4.  Joinder  op  Actions— i'^or  Injuries,  c^c— There  can  not  be  a  union 
of  a  cause  of  action  commenced  by  a  deceased  pei-son  in  his  lifetime  for 
injuries  to  his  person,  which  survives  under  the  act  of  1872.  with  an 
action  given  by  the  statute  for  the  benefit  of  his  family. 

Action  on  the  Case.- Death  from  negligent  act.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Aflirmed. 
Opinion  filed  December  18,  1900. 

Cratty,  Jarvis  &  Clevkland,  attorneys  .for  plaintiff  in 
error,  contended  that  there  was  sufficient  evidence  upon 
the  question  of  the  defendant's  negligence  to  require  the 
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case  to  be  submitted  to  the  jury  on  that  issue.  North  Chi- 
cago Street  Ry.  Co.  v.  Zeiger,  78  111.  App.  463;  aflSrmed  by 
the  Supreme  Court,  182  111.  9. 

Whether  or  not  the  injury  to  Postens  was  the  proximate 
cause  of  his  death  was  a  question  of  fact  which  should 
have  been  submitted  to  the  jury  uJider  all  the  evidence. 
Modern  Woodmen  v.  Davis,  84  111.  App.  439;  East  St.  Louis, 
etc.,  R.  R.  Co.  V.  Dsvyer,  41  111.  App.  522;  Western  &  A. 
R  Co.  V.  Bass,  30  S.  E.  Rep.  87-1,  876;  Brashear  v.  Phila- 
delphia Traction  Co.,  36  AtL  Rep.  914, 916;  C.  &  E.  I.  R.  R. 
Co.  V.  Beatty,  40  N.  E.  Rep.  753,  754;  Purcell  v.  Laurer, 
43  N.  Y.  S.  9SS;  Hoehle  v.  Allegheny  Heating  Co.,  40  W. 
N.  C.  553,  557. 

If  Postens'  injury  was  not  the  cause  of  his  death,  the 
plaintiff  in  error  had  the  right,  as  Postens'  personal  repre- 
sentative, to  be  substituted  in  the  pending  suit,  and  to  con- 
tinue it  to  recover  damages  resulting  to  Postens  from  the 
injury.  Chicago  &  E.  I.  R.  R.  Co.  v.  O'Connor,  119  111.  586; 
Hurd's  Statutes,  Chap.  3,  Sec.  123,  and  Chap.  1,  Sec.  10. 

If  the  injury  was  the  cause  of  Postens'  death,  the  plaint- 
iff, as  his  personal  representative,  had  the  right  to  be  sub- 
stituted as  plaintiff  in  the  pending  action,  and  to  continue 
it  to  recover  the  damages  intermediate  the  injury  and  the 
death  for  the  benefit  of  his  estate  generally,  and  the  dam- 
ages resulting  from  his  death  for  the  benefit  of  the  next  of 
kin.  Hurd's  Statutes,  Chap.  1,  Sec.  10;  Chap.  3,  Sec.  123, 
and  Chap.  70;  Cooley  on  Torts,  2d  Ed.,  top  page  309,  star 
page  264;  Hoi  ton  v.  Daly,  106  111.  131;  Chicago  &  E.  I.  R. 
Co.  v.  O'Connor,  119  III.  586;  Brown  v.  Chicago  &  K  W. 
Ry.  Co.,  44  L.  R.  A.  579  (Wis.),  and  note;  Birch  v.  P.  C.  C. 
&  St.  L.  R.  R.  Co.,  30  Atl.  Rep.  (Pa.)  826;  Bowes  v.  City 
of  Boston  (Mass.),  29  N.  E.  Rep.  633;  Hill  v.  Pennsylvania 
R.  Co.  (Pa.),  35  L.  R.  A.  196,  and  note;  L.  &  N.  Ry.  Co.  v. 
McElwain,  34  L.  R.  A.  (Ky.),  788,  and  note;  Sweetland  v. 
Chicago  &  Gt.  T.  Ry.  Co.,  43  L.  R.  A.  568  (Mich.),  and  note; 
Lubrano  v.  Atlantic  Mills,  34  L.  R.  A.  797,  and  note. 

Although  the  injury  was  the  cause  of  Postens'  death,  and 
even  if  the  plaintiff  was  not  entitled  to  recover  the  damages 
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intermediate  his  injury  and  death,  still  he  had  the  right  to 
be  substituted  in  the  pending  action  and  continue  it  for  the 
purpose  of  recovering  the  damages  resulting  from  Postens' 
death  to  his  next  of  kin.  Kurd's  Statutes,  Chap.  1,  Sec. 
10;  Chap.  3,  Sec.  123,  and  Chap.  70;  Hoi  ton  v.  Daly,  106 
111.  131. 

The  question  whether  there  was  a  misjoinder  of  counts 
was  not  before  the  trial  court  and  is  not  before  this  court, 
because  there  was  no  demurrer  to  the  whole  declaration. 
1  Chitty  on  Pleading,  11th  Am.  Ed.  by  J.  C.  Perkins,  star 
page  206,  citing  Kingdon,  Executrix,  etc.,  v.  Nottle,  1 
Maule  &  Sel  win's  Keports,  355. 

If  that  question  were  before  the  court,  still  the  counts  of 
the  amended  declaration  were  properly  joined.  Ranney, 
Administrator,  v.  St.  J.  &  L.  C.  R.  R.  Co.,  64  Vt.  277;  Pres- 
ton, Adm'r,  v.  St.  J.  &  L.  C.  R.  R.  Co.,  64  Vt.  280;  Vermont 
Statutes,  1894,  Chap.  118,  Sees.  2451  and  2452,  and  Chap. 
65,  Sec.  1231;  Kurd's  Statutes,  Chap.  70,  and  Chap.  110, 
Sec.  58a  to  5S(?,  inclusive;  Clairain  v.  Western  Union  Tel- 
egraph Co.,  3  So.  Rep.  625,  626;  Curley  v.  Illinois  Central 
R.  R.  Co.,  6  So.  Rep.  103;  Williams  y".  Pope  Mfg.  Co.,  24 
So.  Rep.  779;  Ilelmuth  v.  Bell,  150  111.  263,  267;  Andrews' 
Stephen  on  Pleading,  Sees.  151,  153. 

It  is  immaterial  to  the  defendant  for  whose  use  or  benefit 
the  suit  is  brought.  The  only  question  which  concerns  him 
is  in  whom  the  legal  right  to  sue  is  vested.  Northrup  v. 
McGee,  20  111.  App.  108;  Morse  v.  Goetz,  51  111.  App.  485; 
Larson  v.  Laird,  36  111.  App.  402;  Tedrick  v.  Wells,  152 
111.  214,  217. 

The  court  should  have  submitted  to  the  jury  the  question 
whether  the  injury  was  the  cause  of  Postens'  death. 

There  can  be  no  doubt  that  if  the  injury  was  not  the 
proximate  cause  of  the  death,  the  plaintiff  was  entitled  to 
recover  the  damages  intermediate  the  injury  and  death,  and 
the  court  erred  in  directing  a  verdict  for  the  defendant 
Chicago  &  Eastern  HI.  R.  R.  Co.  v.  O'Connor,  119  111.  586. 

Whether  the  injury  was  the  proxinjate  cause  of  death  is 
a  question  of  fact  for  the  jury,  under  all  the  evidence. 
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As  whether  the  deceased  died  from  alcoholism,  although 
the  doctor  testified  that  was  the  cause  of  death.  Modern 
Woodmen  v.  Davis,  84  111.  App.  439. 

So  also  where  deceased  was  injured  by  a  jackscrew  and 
died  of  erysipelas.  East  St.  Louis,  etc.,  R.  JR.  Co.  v.  Dwyer, 
41  111.  App.  522. 

The  lapse  of  time  between  the  injury  and  the  death  is  a 
circumstance  to  be  considered  by  the  jury  in  connection 
with  the  other  evidence  in  the  case;  and  where  a  consider- 
able period  has  elapsed  between  the  injury  and  the  death 
the  proof  should  be  clear  and  strong  that  the  injury  was 
the  proximate  cause  of  the  death.  Western  &  A.  E.  Co.  v. 
Bass,  30  S.  E.  Rep.  874,  876. 

Wm.  J.  Hynes  and  Lawrkncb  A.  Young,  attorneys  for 
defendant  in  error.  Mason  B.  Starring,  of  counsel,  con- 
tended that  under  the  common  law  there  was  no  right  of 
action  vested  in  anybody  to  recover  damages  for  a  wrong- 
ful act,  default  or  miscarriage  resulting  in  the  death  of  the 
person  injured.  Louisville  Ry.  Co.  v.  McElwain,  34  L.  R. 
A.  788. 

In  England,  by  what  is  known  as  "  Lord  Campbell's  Act," 
such  a  right  of  action  was  created  by  act  of  parliament,  for 
the  benefit  of  the  widow  and  next  of  kin  of  the  deceased, 
whenever  the  wrongful  act,  neglect  or  default  is  such  as 
would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof.  In  this  State,  by  an  act  of  the  legislature, 
February  12,  1853,  "  Lord  Campbell's  Act  "was  substan- 
tially adopted  as  follows : 

"An  Act  requiring  compensation  for  causing  death  by 
wrongful  act,  neglect  or  default: 
"  Section  1.  Whenever  the  death  of  a  person  shall  be 
caused  by^  wrongful  act,  neglect  or  default,  and  the  act, 
neglect  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then  and  in  every  such 
case  the  person  who  or  company  or  corporation  which  would 
have  been  liable  if  death  had  not  ensued,  shall  be  liable  to 
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an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  althouorh  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  felony. 
Sec.  2.  Every  such  action  shall  be  brought  by  and  in 
the  names  of  the  personal  representatives  of  such  deceased 
person,  and  the  amount  recovered  in  every  such  action 
shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of 
kin  of  such  deceased  person,  and  shall  be  distributed  to  such 
widow  and  next  of  kin,  in  the  proportion  provided  by 
law  in  relation  to  the  distribution  of  personal  property  left 
by  persons  dying  intestate;  and  in  every  such  "action  the 
jury  may  give  such  damages  as  they  shall  deem  a  fair  and 
just  compensation,  with  reference  to  the  pecuniary  injuries 
resulting  from  such  death  to  the  wife  and  next  of  kin  of 
such  deceased  person,  not  exceeding  the  sum  of  $5,000; 
provided,  that  every  such  action  shall  be  commenced  within 
two  years  after  the  death  of  such  person."  (Hurd's  Statutes, 
1897,  Ch.  70.) 

This  right  of  action  created  by  statute  is  an  entirely 
separate  and  distinct  right  of  action  from  the  common  law 
right  of  action  in  the  person  injured  to  recover  damages 
for  the  personal  injuries;  although  both  rights  of  action 
arise  from  and  are  based  upon  the  same  ground  of  action, 
i,  ^.,  the  same  wrongful  act,  default,  or  miscarriage.  Leg- 
gott  V.  Great  Northern  Ry.  Co.,  1  Q.  B.  Div.  599;  Reed  v. 
Great  Eastern  Ry.  Co.,  L.  R.  3;  Q.  B.  555;  Seward  v.  The 
Vera  Cruz,  10  App.  Cases,  59;  Whitford  v.  The  Panama 
R.  R.  Co.,  23  N.  Y.  465;  Littlewood  v.  Mayor,  etc.,  89  N. 
Y.  24;  McCarthy  v.  Railroad  Co.,  18  Kan.  46;  Hulbert  v. 
City  of  Topeka,  34  Fed.  Rep.  510;  Russell  v.  Sunbury,  37 
Ohio  St.  372;  Needham  v.  Grand  Trunk  Ry.  Co.,  38  Vt. 
294;  Legg  v.  Briton,  64  Vt.  652;  Western  &  A.  R.  Co.  v. 
Bass  (Ga.),  30  S.  E.  Rep.  874;  Lake  Shore  Ry.  v.  Hessions, 
150  111.  546;  St.  Luke's  Hospital  v.  Foster,  86  111.  App.  282. 

At  common  law  all  rights  of  action  ex  delicto  became 
extinguished  by  death,  and  in  the  case  of  injuries  to  the 
person,  "  if  either  party,  who  received  or  committed  the 
injury,  die,  no  action  can  be  supported  either  by  or  against 
the  executors  or  other  personal  representative."  1  Chitty's 
Pleadings,  68;  Broom's  Legal  Maxims,  909. 

"Lord  Campbell's  Act"  above  mentioned,  in  nowise,  by 
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terms  of  implication,  professes  to  change  the  common  law 
in  respect  to  the  abatement,  by  death,  of  a  right  of  action 
in  the  injured  person  during  his  lifetime,  or  to  surviA^e  any 
right  of  action  vested  in  him,  and  which  he  might  have 
enforced  during  life.  Whitford  v.  The  Panama  Ey.  Co., 
23  K  T.  465;  Brown  v.  C.  &  N.  W.  Ry.  Co.  (Wis.),  44  L. 
R.  A.  579;  Seward  v.  The  Vera  Cruz,  10  Appeal  Cases,  r>9; 
Mason  v.  Union  Pac.  Ry.  Co.,  24  Pac.  Rep.  (Utah),  796; 
Hurst  V.  Detroit  City  Ry.  Co.,  84  Mich.  539;  Littlewood  v. 
Mayor,  etc.,  89  N.  T.  24;  Sweetland  v.  C.  &  G.  T.  Co. 
(Mich.),  43  L.  R.  A.  568;  McCarthy  v.  C,  R.  I.  &  P.  R.  R. 
Co.,  18  Kan.  46;  S.  E.  Rep.  26  Am.  Rep.  742;  Lubrano  v. 
Atlantic  Mills,  19  R.  I.  129;  Holton  v.  Daly,  106  111.  131; 
C.  &  E.  I.  R.  R.  Co.  V.  O'Connor,  119  111.  586;  Hulbert  v. 
City  of  Topeka,  34  Fed.  R.  510;  Louisville,  etc.,  Ry.  Co.  v. 
McElwain  (Ky.),  34  L.  R.  A.  788. 

By  an  act  of  the  legislature,  passed  in  1872  (Chap.  3, 
Sec.  123,  R.  S.),  it  was  enacted  that  ''in  addition  to  the 
actions  which  survive  by  common  law,  the  following  shall 
also  survive.  *  *  *  Actions  to  recover  damages  for  an 
injury  to  the  person."  It  is  under  and  by  virtue  of  this 
statute  only,  that  an  administrator  or  executor  of  a  deceased 
person's  estate  can  enforce  a  right  of  action  vested  in  the 
deceased  during  his  lifetime,  for  "an  injury  to  his  person." 
(Cases  above  cited.) 

The  foregoing  act  providing  for  the  survival  of  actions 
in  certain  cases  does  not  contemplate,  and  does  not  include 
actions  for  injuries  to  the  person  where  such  injuries  result 
in  death;  but  only  actions  for  injuries  where  the  person 
injured  dies  from  some  other  cause  than  the  injuries.  In 
such  case  his  right  of  action  for  damages  is  transmitted  by  ' 
the  statute  to  his  estate,  and  may  be  enforced  by  his  admin- 
istrator in  whom  is  vested  by  law  the  legal  title  to  his  per- 
sonal assets.  Holton  v.  Daly,  106  111.  131;  C.  &  E.  I.  R.  R. 
Co.  V.  O'Connor,  119  111.  586;  McCarthy  v.  C,  R.  I.  &  P.  R. 
R.  Co.,  18  Kan.  46;  Lubrano  v.  Atlantic  Mills,  19  R.  I.  129; 
Sweetland  v.  C.  &  G.  T.  Co.  (Mich.),  43  L.  R.  A.  568;  Per 
Ch.  J.  Long's  concurring  opinion.    Louisville,  etc.,  Ry.  Co. 
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V.  McElwain  (Ky.),  34  L.  R.  A.  78S;  Littlewood  v.  Mayor, 
etc.,  89  N.  T.  24;  Reed  v.  Great  Eastern  Ry.  Co.,  L.  R.  3; 
Q.  B.  555;  (Connor  v.  Paul,  12  Bush  (Ky.),  145;  Andrews  v. 
Hartford,  etc.,  Ry.  Co.,  34  Conn.  57;  Martin  v.  Mo.  P.  R.  R. 
Co.,  58  Kan.  475;  Hulbert  v.  City  of  Topeka,  34  Fed.  Rep. 
510. 

It  follows,  therefore,  that  in  case  the  person  injured  dies 
from  his  injuries,  whatever  right  of  action  he  had  to  recover 
damages  for  such  injuries,  dies  with  him,  and  the  common 
law  rule  obtains,  so  far  as  his  estate  is  concerned,  that  there 
is  no  right  of  action  for  a  wrongful  act  producing  death. 
(Cases  above  cited.) 

There  can  not  be  two  recoveries  for  the  same  wrongful 
act.  If  Postens  died  as  a  result  of  the  injuries,  the  act  of 
February  12,  1853,  exclusively  applies;  if  he  did  not  die  as 
a  result  of  the  injuries,  the  act  of  1872,  providing  for  the 
survival  of  actions,  applies.     (Cases  cited  above.) 

Defendant's  demurrers  to  the  counts  of  plaintiflTs  amended 
declaration,  which  alleged  that  Postens  died  as  a  result  of 
the  injuries,  were  properly  sustained  by  the  court.  Holton 
V.  Daly,  106  111.  131;  Hurst  v.  Detroit  City  Ry.,  84  Mich. 
539;  Mason  v.  Union  Pac.  Ry.  Co.  (Utah),  24  Pac.  Rep. 
796;  Hulbert  v.  City  of  Topeka,  34  Fed.  Rep.  510;  Gould  on 
Pleading;  Walker  v.  Sawyer,  13  N.  H.  191;  Willard  v. 
Stevens,  24  K  H.  276;  Leggott  v.  Great  Northern  Ry.  Co., 
1  Q.  B.  Div.  599;  1  Am.  &  Eng.  Ency.  of  Law  (1st  Ed.),  180. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Edward  Postens,  now  deceased,  began  a  suit  in  his  life- 
time, against  the  defendant  in  error,  to  recover  damages  for 
an  injury  received  by  him  on  August  22,  1895,  by  reason  of 
the  alleged  negligence  of  defendant  in  error.  April  9, 
1898,  Postens  died.  On  the  date  of  his  death  the  cause 
stood  with  a  plea  of  the  general  issue  to  the  declaration. 
Postens'  death  was  suggested,  and  the  plaintiff  in  error,  as 
executor  of  his  last  will  and  testament,  was  substituted  in 
his  place  as  plaintiff  in  the  case.    Afterward  the  plaintiff 
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in  error  filed  an  amended  declaration,  consistino^  of  twelve 
counts,  in  which  the  negligence  of  the  defendant  was  stated 
in  various  ways,  but  substantially  as  in  the  original  decla- 
ration filed  by  Postens. 

In  eight  of  the  counts,  claim  was  made  for  damages  on 
account  of  the  pain  and  suffering  of  Postens,  his  loss  of  time 
in  his  business,  his  expenses  for  medical  attendance,  etc., 
but  there  was  no  claim  made  in  those  counts  for  the  loss  to 
the  next  of  kin  of  Postens  resulting  from  his  death,  and  to 
those  eight  counts  the  defendant  pleaded  the  general  issue. 

In  the  four  remaining  counts,  claim  was  made  for  dam- 
ages to  the  next  of  kin  of  Postens  resulting  from  his  death, 
but  nothing  was  claimed  in  those  four  counts  on  account 
of  the  loss,  etc.,  claimed  in  the  eight  counts  first  spoken  of, 
and  to  these  four  counts  a  demurrer  w^as  sustained. 

The  case  thereupon  went  to  trial  on  the  said  ei^ht  counts 
to  which  the  defendant* had  pleaded  the  general  issue.  At 
the  close  of  the  plaintiff's  case  the  court,  on  motion  of  the 
defendant,  directed  a  verdict  for  the  defendant,  on  the 
ground  that  it  appeared  without  any  contradiction  that  the 
death  was  the  result  of  the  injuries  complained  of.  On  the 
other  question,  of  the  negligence  of  the  defendant,  a  fair 
case  may  be  said  to  have  been  made  out  for  the  jury  to  pass 
upon,  but  the  evidence  being  plain,  as  said,  that  Postens' 
death  was  the  result  of  the  injuries  declared  upon,  the  whole 
case  was  taken  from  the  jury.  The  real  question,  there- 
fore, before  us  for  review,  is,  had  the  plaintiff  the  right,  he 
having  been  substituted  in  the  pending  action,  to  continue 
the  suit  and  recover  therein  the  damages  intermediate  the 
injury  and  the  death,  for  the  benefit  of  Postens'  estate  gen- 
erally, and  the  damages  resulting  from  his  death,  for  the 
benefit  of  the  next  of  kin. 

If  the  injury  had  not  been  the  proximate  cause  of  Pos- 
tens' death  there  might  have  been  a  recovery  by  the  plaint- 
iff as  his  executor,  notwithstanding  Postens' death  pending 
the  suit,  for  the  same  injuries  that  Postens  might  himself 
have  recovered  for  had  he  lived.  This  was  so,  contrary  to 
the  common  law  rule,  because  of  section  123,  chapter  3,  of 
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the  act  of  1872,  entitled  "Administration  of  Estates," 
whereby  certain  actions  for  personal  injuries  are  made  to 
survive.  Chicago  and  Eastern  Illinois  Railroad  Co.  v. 
O'Connor,  119  111.  686. 

But  if  the  death  of  the  injured  party  has  resulted  from 
the  same  injury  that  is  declared  upon,  there  can  be  no  re- 
covery by  his  personal  representative  on  account  of  damages 
intermediate  the  injury  and  the  death.  Holton  v.  Daly, 
106  111.  131. 

The  right  of  action  that  survives  under  the  act  last  re- 
ferred to  is  for  injuries  that  do  not  result  in  the  death  of 
the  injured  party,  but  his  death  ensues  from  some  other 
cause.     Ibid. 

The  act  of  February  12,  1853  (Sees.  1  and  2,Ch.  70, 
entitled  Injuries),  giving  an  action  to  the  personal  repre- 
sentative of  a  deceased  person  whose  death  has  been  caused 
by  a  wrongful  act,  neglect  or  default  of  another,  and  the 
act,  neglect  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  injured  party  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  is  confined 
to  cases  where  the  death  ensues  from  the  wrongful  act,  etc., 
complained  of,  and  does  not  extend  to  cases  where  the 
death  ensues  from  other  causes.  It  is  a  right  of  action 
that  was  not  known  to  the  common  law,  but  was  created 
by  the  statute  for  securing  to  the  widow  and  next  of  kin 
*'  compensation  for  causing  death  by  wrongful  act,"  etc.,  as 
expressed  in  the  title  of  the  act;  and  the  measure  of  dam- 
ages that  the  wife  and  next  of  kin  may  recover  is  the 
pecuniary  injuries  resulting  to  them  from  the  death,  and 
not  for  the  injuries  personal  to  the  injured  party.  The 
Supreme  Court  has,  in  its  opinion  in  the  last  cited  case, 
reviewed  both  acts  referred  to,  and  we  regard  the  question 
as  settled  by  that  case,  notwithstanding  the  argument  of 
the  plaintiff  in  error  to  the  contrary. 

Here,  upon  clear  and  uncontradicted  evidence  to  the  effect 
that  Postens'  death  resulted  from  the  wrongful  act  com- 
plained of,  the  court  directed  a  verdict  for  the  defendant, 
and  in   our  opinion  acted   rightly  in  that  respect.     This 
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determined  the  question  of  whether  Postens'  death  was  the 
result  of  the  injuries  he  had  sued  for,  and  substantially 
ended  the  case.  The  ground  for  this  is  that  when,  in  the 
action,  that  survived  under  the  act  of  1872,  it  is  established 
that  the  death  has  resulted  from  the  injuries  declared  upon 
in  that  suit,  the  entire  right  of  recovery  is  included  in  the 
action  for  the  death,  given  by  the  act  of  1853  for  the  bene- 
fit of  the  family. 

There  could  not  be  a  union  of  the  cause  of  action  begun 
by  Postens  for  injuries  personal  to  himself,  and  which 
under  the  act  of  1872  survived,  with  the  cause  of  action 
given  by  the  statute  for  the  benefit  of  his  family.  As  said 
in  Holton  v.  Daly,  supra^  "  It  is  not  to  be  presumed  it 
was  intended  (by^the  acts  referred  to)  there  should  be  two 
causes  of  action,  in  distinct  and  different  rights,  by  the  same 
party  plaintiff  for  the  same  wrongful  act,  neglect  or  de- 
fault." If  the  rule  announced  in  Holton  v.  Daly  is  to  be 
modified  in  any  respect  it  is  for  the  Supreme  Court,  and 
not  for  us,  to  do.  The  judgment  of  the  Circuit  Court  will 
be  affirmed. 


National  Union  t.  Sarah  M.  Shipley.  99   i^s 
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1.  BENEFiciiLRY  Associations— P>'oo/ 0/  Service  of  Assessment  JVo- 
tices» — Evidence  of  the  secretary  of  a  beneficiary  association,  whose 
duty  it  was  to  make  and  mail  notices  of  assessments,  as  to  his  methods 
in  preparing  and  sending  the  notices,  is  competent  for  the  purpose  of 
proving  the  service  of  such  notices,  although  he  may  have  no  distinct 
recollection  of  sending  the  particular  notice  in  question. 

2.  Baku— Authority  to  Make  Assessments. — Section  5  of  the  act  of 
June  22, 1893,  relating  to  assessment  companies  (Laws  1893,  119)  permits 
the  persons  designated  in  the  by-laws  of  such  associations  to  make  calls 
for  assessments  upon  members  of  jthe  association  and  to  fix  the  time 
and  manner  for  the  payment  of  the  same. 

3.  Sams— Effect  of  a  Failure  to  Pay  an  Assessment, ^The  failure  by 
a  member  of  a  beneficiary  association  to  pay  an  assessment  legally 
made  upon  him,  is,  ipso  facto,  a  forfeiture  of  his  rights  in  the  associa- 
tion. 

Assmnpsii,  on  a  beneficiary  certificate.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridor  Hanbcy,  Judge,  presiding. 
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Heard  in  this  court  at  the  March  term.  1900.  Reversed,  and  judj^rment 
in  this  court.  Opinion  filed  October  29,  1900.  Rehearing  denied  De- 
cember 24,  1900. 

Statement. — July  9, 1885,  one  Joseph  E.  Shipley,  being 
a  member  of  Stephen  A.  Douglas  Council  No.  66,  which  is 
a  beneficiary  society  incorporated  under  the  laws  of  the 
State  of  Ohio,  received  from  said  society  on  that  day  a  cer- 
tificate of  insurance  executed  by  the  proper  oiBcers  and 
under  the  corporate  seal,  which,  after  the  formal  com- 
inencement  and  conclusion  is  as  folfows : 

"  This  certificate  is  granted  upon  the  express  condition 
that  all  statements  and  representations  made  by  said  friend 
in  the  application  to  procure  membership  in  said  council, 
and  statements  made  to  the  medical  examiner  now  on  file 
in  the  office  of  the  secretary  of  the  senate  are  true,  and 
that  the  same  are  made  a  part  of  this  contract,  and  upon 
further  consideration  that  this  friend  strictly  complies  in 
the  future  with  the  laws,  rules  and  regulations  controlling 
said  benefit  fund,  or  that  shall  hereafter  be  enacted  by  the 
senate,  to  govern  said  council  and  fund.  If  these  condi- 
tions are  laithfully  complied  with,  the  senate  of  the  Na- 
tional Union  hereby  promises  and  agrees  to  pay  out  of  its 
benefit  fund  to  Sarah  M.  Shipley,  wife,  $6,000,  pursuant  to 
the  provisions  of  the  laws  of  this  order  governing  such 
fund,  upon  sufficient  proof  of  the  death  of  said  friend,  and 
upon  the  surrender  of  this  certificate.  Provided  always 
that  the  said  friend  shall  be  in  good  standing  in  this  order 
at  the  time  of  his  death." 

He  paid  his  dues  and  assessments  from  the  date  of  the 
certificate  up  to  assessments  135  and  136,  notice  of  which 
was  sent  to  him  under  date  October  10, 1893.  He  failed  to 
pay  these  assessments  or  any  subsequent  ones,  and  died 
November  27,  1894. 

His  wife,  the  appellee  herein,  brought  an  action  of  cov- 
enant against  appellant  to  recover  the  amount  of  said  insur- 
ance certificate,  which  was  defended  by  appellant  upon  the 
ground  that  said  Joseph  E.  Shipley,  upon  due  notice  of  said 
assessments  being  given  him,  failed  to  pay  them  or  either 
of  them,  and  by  reason  of  such  failure  he  became  and  was 
suspended  from  said  council  and  said  order  of  the  National 
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Union,  and  thereby  forfeited  all  rights  of  himself,  his  fam- 
ily and  beneficiary,  and  he  was  never  thereafter  reinstated 
as  a  member  of  appellant. 

A  trial  of  the  cause  before  the  court  and  a  jury  resulted 
in  a  verdict  for  appellant,  but  a  new  trial  was  awarded, 
and  upon  a  second  trial  before  the  court,  a  jury  being 
waived,  the  court  found  for  appellee,  assessed  her  damages 
at  $5,957.50,  and  rendered  judgment  thereon  in  her  favor 
against  appellant,  from  which  this  appeal  is  taken. 

Among  other  by-laws  of  the  appellant  society  material 
to  be  considered  are  the  following : 

"  Law  1. 

BODIES. 

Section  1.  The  governing  and  legislative  body  of  the 
National  Union  shall  be  the  senate  of  the  National  Union, 
with  powers  of  self-government,  to  make  laws  for  the  gov- 
ernment of  the  order,  to  elect  oiBcers,  defining  and  pre- 
scribing their  powers  and  duties.  The  senate  shall  be  the 
body  to  which  final  appeals  shall  be  made,  as  it  may  direct 
or  permit.  The  senate  shall  have  general  control  and  super- 
vision of  the  order  in  all  of  its  branches." 

"Law  10, 

DUTIES   OF   THE  PRESIDENT  OF   THE   SENATE. 

Section  1.  The  president  of  the  senate  shall  preside  at 
all  meetings  of  the  senate  and  enforce  all  laws  thereof; 
shall  have  the  general  superintendence  and  control  of  the 
order  while  the  senate  is  not  in  session;  shall  sign  all  orders 
on  the  treasury  drawn  in  accordance  with  the  laws  of  the 
order,  and  shall  sign  all  documents  and  papers  that  require 
such  signature  to  properly  authenticate  them.  His  cor- 
respondence with  councils  and  cabinets,  when  practicable, 
shall  be  carried  on  through  the  secretary  of  the  senate, 
with  the  senate  seal  attached. 

Sec.  2.  It  shall  be  the  duty  of,  and  the  president  of 
the  senate  shall  have  authority  to,  decide  upon  the  intent, 
purport  or  interpretation  of  any  law  or  rule  of  the  order; 
decide  upon  the  authority  of  any  body,  oflicer  of  any  body, 
or  member  of  the  order;  decide  upon  the  legality  of  any 
act  of  any  body,  officer  of  any  body,  or  member  of  the 
order.  Such  decisions  of  the  president  of  the  senate  shall 
be  binding  upon  all  officers,  bodies,  officers  of  bodies,  and 
members  of  the  order,  and  shall  be  final,  subject  only  to  an 
appeal  to  the  senate,  as  provided  b\^  the  laws  of  the  order." 
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''  Law  41. 
benefit  fund. 

Section  1.  All  persons,  before  becoming  beneficiary 
members  of  the  National  Union,  shall  pay  to  the  financial 
secretary  a  sum  corresponding  vAath  the  age  they  have  com- 
pleted, or  may  complete,  during  the  calendar  year  in  which 
they  are  initiated,  in  accordance  with  the  following  table 
of  rates,  and  shall  pay  the  same  sum  on  each  assessment 
call  issued  prior  to  the  succeeding  first  day  of  January;  and 
on  assessments  called  during  each  succeeding  year  there- 
after they  shall  pay  a  sum  corresponding  with  their  ages 
during  each  year,  until  they  reach  the  age  'Of  sixty-live 
years,  and  thereafter  shall  pay  a  sum  corresponding  with 
the  rate  for  that  age  while  remaining  members  of  this  order 
in  good  standing,  until  they  reach  the  age  of  eighty  years, 
when  no  further  assessments  shall  be  collected  from  them, 
but  the  benefit  certificate  of  members  in  good  standing  who 
reach  that  age  shall  bo  deemed  fully  paid  up  and  continued 
in  force  so  long  as  said  members  keep  their  council  dues 
paid.     The  table  of  assessments  is  as  follows : " 

(Here  follows  a  table  showing  ages  and  five  rates  of 
assessment,  according  to  the  amount  of  the  certificate 
issued  and  the  age  of  the  member  to  whom  issued,  the 
assessment  of  Mr.  Shipley  being  $3.15,  he  being  of  the  age 
of  fifty-one  years  and  his  certificate  $5,000.) 

"Law  4:2. 

collection  of  assessments. 

Section  1.  On  the  tenth  day  of  each  month  the  secretary 
of  the  senate  shall  notify  every  council  to  forward  immedi- 
ately to  the  treasurer  of  the  senate  the  assessment  due  from 
every  member  initiated  before  the  date  of  said  call,  in  accortl- 
ance  with  a  form  prescribed  by  the  senate,  which  shall  in- 
clude a  list  of  all  aeaths  that  have  occurred  subsequent  to 
the  last  assessment,  and  direct  that  an  assessment  be  col- 
lected from  the  members.  Whenever  the  demands  of  the 
treasury  require  more  frequent  assessments,  the  notice  issued 
on  the  tenth  day  of  the  month  shall  call  for  two  or  more 
assessments;  provided,  that  only  the  assessment  bearing  the 
last  number  on  any  such  notice  shall  be  collected  in  advance 
from  new  members  previous  to  initiation. 

Sec.  2.  Upon  the  receipt  of  a  call  for  an  assessment,  the 
secretary  of  the  council  shall  acknowledge  the  same  to  the 
secretary  of  the  senate  and  immediately  notify  the  financial 
secretary  of  the  facts  set  forth  in  the  call.    *    *    « 
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See.  8.  The  council  having  been  notified  by  the  secre- 
tary of  the  senate  that  an  assessment  has  been  laid,  it  shall 
be  the  duty  of  the  financial  secretary  to  at  once  notify  every 
member  liable  to  an  assessment.  This  notice  may  be  by 
postal  card,  or  in  any  other  form  satisfactory  to  the  coun- 
cil, unless  otherwise  provided  b}'^  the  secretary  of  the  senate. 
This  notice  may  be  mailed  to  or  left  at  the  last  known  post- 
office  address  or  residence  of  a  member,  or  handed  to  him 
in  person.  Each  member  shall  notify  the  jBnancial  secre- 
tary of  any  change  ot  the  address  to  which  such  notice  shall 
be  forwarded.  If  the  notice  is  left  at  or  mailed  to  the  last 
given  or  known  address  of  a  member,  it  shall  be  sutHcient 
notice  to  him.  Each  member  shall  pay  the  amount  due  from 
him  within  one  month  from  the  date  of  such  notice. 

Law  43. 

suspension  of  mkmbers  for  failure  to  pay  assessment. 

Section  1.  If  any  member  shall  fail  to  pay  to  the  finan- 
cial secretary  of  his  council  the  amount  due  from  him 
upon  assessment  within  one  month  from  the  date  of  the 
notice,  as  provided  by  law,  he  shall  stand  suspended  from 
the  council. 

Sec.  2.  The  financial  secretary  shall  immediately  notify 
the  president  of  the  council  of  the  date  of  the  suspension 
of  a  member,  and  the  president  of  the  council  may  announce 
the  suspension  at  the  next  meeting  of  the  council  for  the 
information  of  the  members  of  the  council.  The  failure, 
however,  of  the  financial  secretary  to  notify  the  president 
of  the  council  of  the  date  of  the  suspeij§ion  of  a  member,  or 
the  failure  of  the  president  to  announce  the  suspension  at 
the  next  meeting  of  the  council,  shall  in  nowise  affect  the 
suspension  of  a  member,  but  he  shall  stand  suspended  upon 
his  failure  to  pay  the  assessment,  as  provided  in  the  last 
preceding  section. 

Law  44. 

reinstatement  of  members. 
Section  1.  Any  member  who  has  become  suspended  for 
non-payment  of  assessments,  dues  or  fines,  may  re-instate 
himself  at  any  time  within  one  month  on  payment  of  all 
amounts  due,  together  Avith  a  fine  of  twenty-five  cents, 
which  fine  shall  go  to  the  general  fund  of  the  council.  The  ' 
secretary  shall  at  once  notify  the  senate  secretary  of  all 
such  re-instatements;  provided,  that  under  no  circumstances 
shall  the  council  receive  assessments  or  dues  for  any 
deceased  member  who  was  under  suspension  at  the  time  of 
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his  death,  nor  shall  the  receiving  of  any  such  assessment  or 
clues  by  the  council  render  the  benefit  certificate  of  such 
deceased  member  valid,  nor  shall  it  create  any  liability 
thereon  on  the  part  of  the  order. 

Sec.  2.  Members  who  have  remained  suspended  for  more 
than  one  month  must  make  application  on  a  blank  pre- 
scribed by  the  senate  secretary  on  which  a  ballot  shall  be 
taken,  and  a  majority  vote  shall  be  sufficient  to  re-instate. 
If  beneficiary  members,  they  must  also  be  re-examined  by 
the  medical  examiner  and  approved  by  the  medical  director. 
If  they  have  passed  the  age  of  fifty-four  and  have  remained 
suspended  for  more  than  three  consecutive  months  they 
shall  not  be  re-instated.  All  amounts  due  at  the  date  of 
suspension  and  all  quarterly  dues  accruing  since  that  time, 
must  be  paid  at  the  time  of  making  application,  and  in  case 
of  rejection  the  money  shall  be  returned.  The  secretary 
shall  forward  the  application  and  examination  to  the  sen- 
ate secretary,  and  tne  benefit  certificates  of  such  members 
shall  ao^ain  become  valid  at  the  date  of  the  approval  of  the 
medical  director. 

Sec.  3.  The  names  of  members  remaining  suspended  for 
more  than  six  months  shall  be  stricken  from  the  bookstand 
their  membership  shall  cease;  they  may  rejoin  the  order  as 
new  members,  but  must  pay  all  indebtedness  to  their  oricr- 
inal  council  that  existed  at  the  time  of  suspension." 

Mr.  Shipley  made  application  to  become  a  member  of 
the  Union  April  26,  1885,  which  is  signed  by  him  and  con- 
tains, among  other  things,  the  following: 

''I  do  hereby  consent  and  agree  that  any  untrue  or 
fraudulent  statement  made  above,  or  to  the  medical  exam- 
iner, or  any  concealment  of  facts  by  me  in  this  application, 
or  my  suspension,  or  expulsion  from,  or  voluntary  severing 
my  connection  with  the  order,  shall  forfeit  the'  rights  of 
myself  and  my  family,  or  beneficiary,  to  all  benefits  and 
privileges  therein.  1  "agree  to  make  punctual  payment  of 
all  dues  and  assessments  for  which  1  may  become  liable, 
and  to  conform  in  all  respects  to  the  laws,  rules  and  usages 
of  the  order  now  in  force,  or  which  may  hereafter  be 
adopted  by  the  same/' 

Chas.  J.  Kavanaoh  and  Peck,  Miller  &  Starr,  attor- 
neys for  appellant. 

Clark  Vaenum,  attorney  for  appellee. 
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Mr.  JusncE  Windes  delivered  the  opinion  of  the  court. 

Two  principal  contentions  are  made  for  appellant,  viz.: 
First,  that  the  court  erred  in  the  exclusion  of  certain  evi- 
dence tending  to  show  notice  of  assessments  to  Mr.  Ship- 
ley; and,  second,  that  the  court  erred  in  not  finding  for 
appellant,  because  it  is  claimed  that  the  record  shows  that 
Mr.  Shipley  had  ceased  to  be  a  member  of  appellant  in 
good  standing,  thereby  suspending  himself  by  operation  of 
the  by-laws,  and  that  he  died  while  so  suspended. 

The  evidence  excluded  was  a  part  of  the  testimony  of  the 
witness  Fred  C.  liehm,  who  was  the  assistant  of  the  finan- 
cial secretary  of  the  appellant  during  the  time  when  it  is 
claimed  that  notices  of  the  assessments  which  Mr.  Shipley 
failed  to  pay  were  sent  to  him,  and  whose  duty  it  was  to 
mail  such  notices.  After  the  witness  testified  as  to  his 
knowledge  of  making  out  the  notices  and  his  duty  as  to 
mailing,  he  was  asked  the  following  question,  viz.:  "Now, 
you  may  describe  the  methods  used  in  making  out  and  fill- 
ing up  and  preparing  for  sending  these  notices  of  assess- 
ments," to  which  the  court  sustained  an  objection,  and  said: 
"  It  is  not  the  method  that  he  adopted  in  other  cases  or 
generally  that  would  control  in  this,  but  what  he  did  in 
this;"  whereupon  counsel  for  appellant  offered  proof  of  the 
uniform  method  in  that  regard,  which  the  court  refused  to 
receive,  and  also  asked  the  following  question  of  the  wit- 
ness, viz.:  *'  Well,  you  may  tell  us  what  he  did  in  this  case 
in  the  matter  of  filling  out  the  notices?"  which  was 
objected  to,  the  objection  sustained  and  an  exception  pre- 
served to  both  the  rulings  of  the  court. 

We  are  of  opinion  that  the  learned  trial  judge  was  in 
error  in  these  rulings.  1st  Greenleaf  on  Evid.,  Sees.  38  and 
40;  1st  Taylor  on  Evid.,  Sec.  181-2;  2nd  Daniel  on  Nego. 
Instruments,  Sec.  1054;  Knickerbocker,  etc.,  Co.  v.  Pendle- 
ton, 115  U.  S.,  339-47;  Goetz  v.  Bank  of  Kansas  City,  119 
U.  S.  551-60;  Equitable  Life,  etc.,  v.  Frommhold,  75  111. 
App.  43-54. 

But  it  is  said  that  this  excluded  evidence  is  as  to  the 
method  or  custom  of  a  private  individual,  and  that  the  rule 
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applied  to  banks  or  public  offices  is  not  applicable.  The 
rule  is  applied  to  the  usual  course  of  business  of  private 
individuals  in  their  offices  and  business.  1st  Greeuleaf  on 
Evid.,  Sec.  40,  and  cases  cited,  including  Dana  v.  Kemble, 
19  Pick.  112;  1st  Jones  on  Evid.,  Sec.  46;  see,  also,  cases 
cited  in  the  Pendleton  case,  eujjra^  pp.  345-6;  1st  Taylor 
on  Evid.,  Sec.  181. 

We  are,  however,  of  opinion  that  this  cause  need  not  be 
reversed  and  remanded  for  the  error  in  excluding  this  evi- 
dence, as  the  evidence  in  the  record,  in  our  opinion,  clearly 
preponderates  in  favor  of  appellant  that  Mr.  Shipley  received 
notice  of  the  assessments  in  question.  The  financial  secre- 
tary of  appellant,  George  E.  Rehm,  testified  that  he  sent 
notices  of  these  assessments  to  Mr.  Shipley  and  gave  in 
detail  the  method  pursued  by  him  in  making  out  and  send- 
ing the  assessment  notices  to  members,  and  said  that  it  was 
his  uniform  practice,  after  the  notices  were  made  out  seri- 
atim from  the  membership  roll  in  regular  order,  and  the 
envelopes  addressed  in  the  same  way,  to  place  the  notices 
in  the  envelo|>es,  after  which  they  were  sealed,  stamped  and 
mailed,  and  that  he  did  this  with  assessments  Xos.  135  and 
136,  and  that  these  assessment  notices  contained  in  an 
envelope  were  addressed  to  Joseph  E.  Shipley,  1499  Wash- 
ington Boulevard,  Chicago,  III.,  duly  stamped  and  mailed, 
and  that  they  had  never  been  returned  to  him.  On  cross- 
examination  he  admitted  that  he  had  no  personal  recollec- 
tion of  each  individual  assessment  notice  sent  out,  and  that 
his  testimony  regarding  sending  the  notice  in  question  to 
Mr.  Shipley  Avas  based  entirely  upon  his  custom  and  not 
upon  any  distinct  or  independent  recollection  of  his  own, 
and  that  he  thought  in  the  majority  of  cases  he  didn't  per- 
sonally see  the  letters  or  envelopes  containing  the  notices 
put  in  the  letter  box  or  post-office,  but  that  they  were  turned 
over  to  his  clerk  for  mailing.  He  also  testified  that  he 
heard  from  other  members  of  the  council  as  to  assessments 
Nos.  135  and  136,  w'ho  came  in  and  paid  the  same  to  him. 

The  witness  Fred  C.  Rehm  corroborated  his  brother  as 
to  the  general  custom  of  making  out  and  mailing  notices, 
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bat  said  that  he  did  not  have  a  distinct  recollection  as  to 
notices  made  out  in  October,  1893. 

The  witness  Ryce  testified  to  a  conversation  which  he  had 
with  Mr.  Shipley  between  the  meetings  of  Council  66,  in 
December,  1S93,  and  January,  1894,  in  which  the  witness 
said  that  Mr.  Shipley  told  him,  in  response  to  an  inquiry  by 
witness  as  to  whether  he  would  be  at  the  following  meet- 
ing of  the  council,  that  he,  Shipley,  had  been  suspended, 
and  when  asked  with  regard  to  his  re-instatement,  Shipley 
said,  "I  received  notice  from  Rehm  if  I  didn't  go  to  the  doc- 
tor by  a  certain  time  that  1  would  be  dropped;  I  must  go 
and  be  examined  to  get  in  now,'"  and  when  the  witness  spoke 
further  with  Mr.  Shipley  about  his  re-instatement  and  com- 
ing to  the  meeting,  and  that  he  did  not  like  to  see  old  mem- 
bers drop  out,  Shipley  replied:  "  I  don't  know — I  can't 
keep  it  up.    I'm  going  to  drop  it." 

The  only  evidence  as  against  what  is  above  recited  on 
behalf  of  appellant,  is  that  of  appellee,  who  testified  that 
there  was  a  private  mail  box,  which  was  locked,  on  the  back 
of  her  residence  where  letters  that  were  sent  to  the  house 
were  delivered;  that  the  mail  was  always  delivered  there; 
that  she  usually  took  the  mail  out  of  the  box;  that  Mr. 
Shipley  usually  left  before  the  mail  came  in  the  morning, 
and  that  when  he  came  home  at  night  it  would  be  after  the 
last  delivery  of  the  mail;  that  the  mail  was  taken  out  of  the 
box  probably  as  soon  as  it  came,  and  that  she  did  not  remem-' 
ber  seeing  any  mail  or  a  letter  like  the  one  claimed  to  have 
been  sent  with  the  assessment  notice.  In  view  of  this  evi- 
dence, we  think  there  is  no  reasonable  doubt  but  that  Mr. 
Shipley  received  the  assessment  notice  in  question.  More- 
over, it  was  suflBcient  if  the  notice  was  mailed  to  Shipley 
at  his  last  known  address,  as  provided  by  the  by-laws, 
which  was  done. 

The  only  remaining  question  to  be  considered  is  as  to 
x\'hether  he  was  in  good  standing  and  not  rightfully  sus- 
pended at  the  time  of  his  death. 

It  is  claimed  for  appellee  that  the  assessment  was  not 
regularly  levied  by  the  proper  officers  of  the  appellant,  but 
this  is  not  tenable. 
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As  we  have  seen,  when  Mr.  Shipley  made  application  to 
become  a  member,  he  agreed  that  his  suspension  or  expul- 
sion from,  or  voluntary  severing  his  connection  with  the 
order  should  forfeit  his  rights  and  those  of  his  beneficiary 
to  all  benefits  and  privileges  therein,  and  that  he  would 
conform  in  all  respects  to  the  laws,  rules  and  usages  of  the 
order  then  in  force  and  which  might  thereafter  be  adopted 
by  the  same.  The  certificate  which  he  received  provides 
that  the  statements  and  represei\tations  made  in  his  appli- 
cation are  made  a  part  of  that  contract,  and  in  addition 
requires  that  he  should  comply  with  the  laws,  rules  and 
regulations  controlling  the  benefit  fund  of  appellant,  or  that 
should  thereafter  be  enacted  by  the  senate,  which  is  the 
governing  body  of  appellant. 

By  law  41,  section  1,  Mr.  Shipley  was  required  to  pay  at 
each  assessment  the  sum  of  $3.15.  By  law  42  the  secre- 
tary of  the  senate  was  required  to  notify  each  council  on 
the  tenth  day  of  each  month  to  forward  to  the  treasurer 
immediately  the  assessment  of  every  member  due  before 
the  date  of  such  call,  and  direct  that  an  assessment  be  col- 
lected from  the  members  and  that ''  whenever  the  demands 
of  the  treasury  require  more  frequent  assessments,  the 
notice  issued  on  the  tenth  day  of  the  month  shall  call  for 
two  or  more  assessments."  Section  2  provides  that  on 
receipt  of  a  call  for  an  assessment  the  secretary  of  the 
council  shall  acknowledge  the  same  to  the  secretary  of  the 
senate,  and  immediately  notify  the  financial  secretary  of  the 
facts  set  forth  in  the  call;  and  section  8  makes  it  the  duty 
of  the  financial  secretary  to  at  once  notify  everj'^  member 
liable  to  an  assessment,  which  notice  may  be  by  postal  card 
or  any  other  manner  satisfactory  to  the  council,  unless  other- 
wise provided  by  the  secretarj^  of  the  senate,  and  '•  may^  be 
mailed  to  or  left  at  the  last  known  post-office  address  or 
residence  of  a  member  or  handed  to  him  in  person.  *  * 
If  the  notice  is  left  at  or  mailed  to,  the  last  given  or  known 
address  of  a  member,  it  shall  be  sufficient  notice  to  him. 
Each  member  shall  {my  the  amount  due  from  him  within 
one  month  from  the  date  of  such  notice." 
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Law  43,  section  1,  is  as  follows  : 

"  If  any  member  shall  fail  to  pay  to  the  financial  secre- 
tary of  his  council  the  amount  diie  from  him  upon  assess- 
ment within  one  month  from  the  date  of  the  notice,  as  pro- 
vided by  law,  he  shall  stand  suspended  from   the  council." 

Law  44  provides  as  to  the  method  of  re-instatement  of 
members  who  have  become  suspended,  and  provides  that  as 
to  members  remaining  suspended  for  more  than  six  months 
their  membership  shall  cease. 

The  evidence  fully  establishes  that  notices  of  assessments 
135  and  136  were  sent  out,  as  provided  by  these  by-laws, 
and  as  we  have  seen,  such  notice  was  received  by  Mr.  Ship- 
ley. It  either  reached  him  through  the  mail  or  in  some 
other  way,  and  he  knew  that  because  he  had  failed  to  pay 
the  assessments  thereby  called  for,  which  is  also  clearly 
established  by  the  evidence,  he  was  suspended.  This  suspen- 
sion lasted  for  more  than  six  months  after  he  failed  to  pay 
the  assessments,  and  under  law  43  he  stood  suspended 
within  one  month  from  the  date  of  the  notice,  October 
10,  1893,  and  under  law  44,  his  membership  in  the  order 
ceased,  and  he  thereby,  under  the  terms  of  his  application 
and  his  certificate,  forfeited  all  his  rights  and  those  of  his 
beneficiary  in  the  benefit  fund  of  appellant.  By  his  failure 
to  pay  these  assessments,  he  was  ipso  facto  suspended. 
Hanson  v.  Supreme  Lodge,  etc.,  40  111.  App.  219,  and 
aflBrmed  in  140  111.  306;  Royal  League  v.  Moerschbaecher, 
88  111.  App.  89,  and  cases  cited;  Ry.  Passenger,  etc.,  Assn.  v. 
Leonard,  82  Id.  214;  Bridges  v.  National  Union,  76  N.  W. 
Rep.  270. 

But  it  is  said  that  the  assessments  were  irregular;  that 
there  was  no  authority  in  the  by-laws  by  which  two  assess- 
ments could  be  called  at  once.  This  contention  is  fully  an- 
swered by  bj''-law  42,  which  allows  two  or  more  assessments 
to  be  called  when  the  demands  of  the  treasury  require  more 
frequent  than  monthly  assessments,  and  b}*^  the  evidence, 
which  clearly  establishes  that  the  demands  of  the  treasury 
on  account  of  death  losses,  required  that  t\\o  assessments 
be  made. 

It  is  further  claimed  that  the  secretary  of  the  senate  had 
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no  right  to  call  any  assessment,  and  laws  1  and  10  are 
referred  to  as  establishing  this  contention.  Law  1  empow- 
ers the  senate  of  the  National  Union  to  make  laws  for  the 
government  of  the  order.  The  statute  of  this  State  with 
regard  to  beneficiary  societies,  section  5,  act  of  June  22, 
1893,  Kev.  Stat.  Chap.  73,  permits  this  to  be  done.  The 
by-laws  of  the  order  made  pursuant  to  this  power  authorizes 
the  secretary  of  the  senate  to  make  the  call  of  assessments 
that  was  made.    Bridges  case,  supra. 

Being  of  opinion  that  the  evidence  in  the  record  clearly 
shows  that  appellee  is  not  entitled  to  recover,  the  judg- 
ment of  the  Circuit  Court  is  reyersed  and  judgment  will  be 
entered  in  this  court  in  favor  of  appellant  for  its  costs  in 
this  and  in  the  Circuit  Court.  Keversed,  and  judgment  in 
this  court  for  appellant. 


|si90s  404     Chicago  Trust  &  Savings  Bank  y.  Chicago  Title  and 
'  Trust  Co.,  Trustee,  ^et  al. 

1.  PttOMissoRY  Notes— rime  of  Payment  to  he  Unconditional.— Vo 
contract  or  agreement  is  a  promissory  note,  either  negotiable  or  non- 
negotiable,  which  does  not  provide  for  the  payment  absolutely  and 
unconditionally.  If  the  payment  depends  upon  a  contingency  which 
may  never  happen  it  is  not  a  promissory  note. 

2.  Same— Vr^ere  the  Time  of  Payment  is  Not  Fixed^Re-Issue. — A 
contract  stating  that  on  or  before  one  year  after  the  date  of  the  "  com- 
pletion of  the  piling  and  filling "  of  certain  premises  according  to  the 
requirements  of  a  certain  agreement  of  even  date  therewith,  the  date 
of  which  said  completion  of  piling  and  filling  to  be  determined  by  the 
Board  of  Commissioners  of  Lincoln  Park  and  evidenced  by  the  certificate 
and  notice  in  writing  served  on  the  payor,  who,  for  value  received,  prom- 
ises to  pay  to  the  order  of  M.  A. ,  $7,500,  is  not  a  promissoiy  note,  and 
can  not  be  re-issued  by  the  maker  thereof  in  the  sense  or  in  the  mode 
that  a  promissory  note  then  due.  may  be  re-issued . 

3.  SaUE— Assignability  and  Negotiability.— There  is  a  marked  differ- 
ence between  the  assignability  and  negotiability  of  a  promissory  note. 
The  mere  indorsement  does  not  operate  to  transfer  or  assign  a  non-nego- 
tiable instrument.  The  title  to  such  an  instrument  does  not  pass  by 
mere  delivery. 
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4.  Contracts— Con«fntc ton  Where  Ttoo  Instruments  Are  Executed 
as  a  Part  of  the  Same  Transaction. — Where  two  instruments  are  executed 
as  a  part  of  the  same  transaction  and  agreement,  whether  at  the  same 
or  different  times,  they  will  be  taken  and  construed  together. 

Bill  to  Yncate  a  Release  Deed,— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  tiie  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  December  18,  1900. 

Statement  by  Mr.  Justice  Horton. — To  the  amended  bill 
of  complaint  filed  in  this  case  by  the  appellant  demurrers 
by  the  several  appellees  were  sustained  and  said  amended 
bill  was  dismissed  for  want  of  equity.  Chronologically 
stated  the  facts  as  alleged  in  said  amended  bill  are  sub- 
stantially as  follows : 

The  16th  day  of  October,  1S91,  Henry  N.  Cooper,  one 
of  the  defendants,  executed  and  delivered  to  co-defendant 
Minna  Allmendinger,  three  certain  agreements  in  writing 
which  are  identical  in  form.  One  of  them  reads  as  follows, 
viz: 

"  $7,500.  Chicago,  Illinois,  October  16th,  1891. 

On  or  *  before  one  year  after  the  date  of  the  completion 
of  the  piling  and  filling  of  the  premises  described  in  a 
certain"  trust  deed  of  even  date  herewith,  which  trust  deed 
is  executed  by  the  undersigned  payor  to  E.  H\intington 
Pratt,  trustee,  said  completion  of  piling  and  filling  to  be 
according  to  the  requirements  of  a  certain  agreement  of 
even  date  herewith  made  by  Minna  Allmendinger,  the 
payee  herein,  with  Samuel  E.  Bradt,  E.  C.  Lott,  George  M. 
Graves  and  Henry  N.  Cooper,  the  date  of  said  completion 
of  piling  and  filling  to  be  determined  by  the  Board  of  Com- 
missioners of  Lincoln  Park,  and  evidenced  by  their  certifi- 
cate in  writing,  to  be  filed  with  E.  Huntington  Pratt, 
trustee,  and  notice  in  writing  served  on  the  payor  herein, 
for  value  received  I  promise  to  pay  to  the  order  of  Minna 
Allmendinger  the  sum  of  seventy-five  hundred  dollars 
($7,500),  at  the  First  National  Bank  in  Chicago,  with 
interest  thereon  at  the  rate  of  six  per  centum  per  annum, 
payable  annually  from  and  after  the  date  of  the  completion 
of  the  piling  and  filling  of  the  premises  described  in  the 
trust  deed  given  to  secure  this  note,  which  date  is  to  be 
determined  as  hereinbefore   provided    for.     This  note  is 
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secured  by  a  trust  deed  to  E.  Huntington  Pratt,  trustee, 
of  even  date  herewith,  on  real  estate  in  the  city  of  Chi- 
cago, Cook  county,  Illinois.  IIenby  N.  Coopeb." 

Indorsed  as  follows : 

^*  Without  recourse. 

Minna  Allmendinger." 

The  same  day  the  said  Minna  Allmendinger  executed 
and  delivered  to  Cooj^er  a  certain  contract  setting  out  when 
and  how  the  *'  piling  and  filling "  referred  to  was  to  be 
performed.  That  contract  is  not  attached  to  the  bill  of  com- 
plaint, but  is  referred  to  in  the  above  agreement  and  in  the 
trust  deed  mentioned  below  and  in  appellant's  amended  bill. 

The  same  day  Cooper  and  others  executed  and  delivered 
to  Minna  Allmendinger  a  trust  deed  upon  lots  described  in 
the  bill  to  secure  the  money  agreed  to  be  paid  by  the  agree- 
ments, a  copy  of  one  of  which  is  given  above. 

The  recital  as  to  indebtedness  contained  in  said  trust 
deed  is  as  follows  : 

"  The  said  Henry  N.  Cooper,  the  grantor  herein,  is  justly 
indebted  unto  the  legal  holder  of  the  principal  promissory 
note,  hereinafter  described,  in  the  principal  sum  of  twenty- 
two  thousand  and  five  hundred  ($22,500)  dollars,  being  part 
of  the  purchase  money  for  the  premises  hereby  conveyed, 
secured  to  be  paid  by  three  certain  principal  "proniissory 
notes  of  the  said  Henry  N.  Cooper,  bearing  even  date  here- 
with, made  to  the  order  of  Minna  Allmendinger,  with 
interest  at  the  rate  of  —  per  cent  per  annum,  payable 
semi-annually,  both  principal  and  interest  being  payable  at 
the  First  National  Bank  of  Chicago,  Illinois.  Said  notes 
which  will  be  due  are  for  the  priticipal  sum  of  seventy- 
five  hundred  ($7,500)  dollars  each,  and  will  be  payable 
respectively  on  or  before  one  (1),  two  (2)  and  three  (3) 
years  after  the  date  of  the  completion  of  the  piling  and  fill- 
ing of  the  above  described  property  by  the  said  Minna  All- 
mendinger, according  to  the  requirements  of  an  agreement 
of  even  date  herewith,  made  by  the  said  Minna  Allmen- 
dinger with  Samuel  E.  Bradt,  E.  C.  Lott,  George  M.  Graves 
and  Henry  N.  Cooper,  the  date  of  said  completion  of  piling 
and  filling  to  be  determined  by  the  commissioners  of  Lin- 
coln Park,  and  evidenced  by  their  certificate  in  writing,  to 
be  filed  with  the  trustee  herein,  and  notice  in  writing 
served  on  the  grantor  herein,  with  interest  at  six  per  centum 
per  annum,  payable  annually." 
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January  20,  1892,  Cooper  conveyed  the  premises  de- 
scribed in  the  trust  deed  by  warranty  deed  to  the  Chicago 
Title  and  Trust  Company,  in  trust  for  certain  purposes, 
subject  to  the  trust  deed  above  named. 

After  January  20,  1802,  and  prior  to  July  25,  1893, 
Minna  Allmendinger  surrendered  said  agreements  and  trust 
deed  to  said  Cooper,  with  an  indorsement  on  the  back  of 
the  agreements  "Without  recourse.  Minna  AUmendino^er." 
The  Allmendinger  contract  given  to  Cooper,  providing  for 
the  "  piling  and  filling,"  is  not  set  out. 

July  25,  1893,  Cooper,  being  indebted  to  appellant  in  a 
sum  of  $15,000,  delivered  to  it  two  of  the  contracts  or 
agreements  for  $7,500  each,  together  with  the  trust  deed. 
The  bill  states  that  "Cooper  never  paid  said  notes,  but 
acquired  them  back  from  said  Minna  Allmendinger  by  pur- 
chasing the  same  as  above  alleged." 

January  25,  189-^,  the  lands  were  subdivided  into  Lake 
Shore  Drive  Addition  to  Chicago. 

February  14, 1894,  E.  Huntington  Pratt  released  the  trust 
deed  given  by  Cooper.  Minna  Allmendinger  also  signed 
the  release  deed,  as  the  legal  holder  of  the  Cooper  contract. 

February  15. 1894,  the  Chicago  Title  and  Trust  Company 
executed  and  delivered  to  the  Northern  Trust  Company, 
trustee,  four  trust  deeds,  to  secure  four  notes  aggregating 
$102,500,  and  the  unknown  holders  of  these  notes  are  also 
made  defendants. 

The  bill  prays  that  the  release  deed  to  Chicago  Title  and 
Trust  Company  by  Pratt  may  be  set  aside,  vacated  and 
declared  null  and  void;  that  the  Cooper- Allmendinger  trust 
deed  be  decreed  to  be  a  valid  and  first  lien  and  that  the 
four  trust  deeds  from  the  Chicago  Title  and  Trust  Company 
to  the  Northern  Trust  Company  be  declared  subject  and 
subordinate  to  lien  of  appellant. 

Johnson  &  Morrill,  attorneys  for  appellant. 

John  G.  Henderson,  attorney  for  appellees;  Frank  G. 
Gardner  and  Lackner,  Bqtz  &  Miller,  of  counsel. 

Vol.  XCn  M 
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Mr.  Justice  IIortox  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  contended  and  argue  with  great 
force  that  the  agreements  (which  we  shall,  for  certainty, 
refer  to  as  "  note-contracts  ")  held  by  appellant,  having  been 
purchased  and  not  paid  by  Mr.  Cooper,  who  signed  them, 
he  had  a  right  to  reissue  them  and  that  the  re-issue  thereof 
is  valid.  Whether  that  be  so  depends  upon  whether  the 
instruments  in  question  are  promissory  notes.  Counsel  con- 
cedes that  they  are  not  negotiable  promissory  notes  but 
contends  that  they  are  of  the  class  of  instruments  known 
in  our  law  as  non-neo:otiable  promissory  notes. 

No  contract  or  agreement  is  a  promissory  note,  either 
negotiable  or  non-negotiable,  which  does  not  provide  for 
payment  absolutely  and  unconditionally.  If  payment  de- 
pends upon  a  contingency  which  may  never  happen,  it  is 
not  a  promissory  note.  Kelley  v.  Hemmingway,  13  111.  605; 
Smalley  v.  Edey,  15  111.  325;  Baird  v.  Underwood,  74  111. 
177;  Husband  v.  Epling,  81  111.  174. 

We  do  not  understand  counsel  for  appellant  to  contend 
that  a  valid  '•  re-issue  "  can  be  made  of  contracts  other  than 
promissory  notes. 

A  contract  for  the  payment  of  a  certain  sum  when  the 
payee  ''  is  twenty-one  years  old  "  is  not  a  promissory  note. 
(Kelley  v.  Hemmingway,  ante,)  *'  The  fact  that  the  payee 
lived  until  he  was  twenty-one  years  old  makes  no  differenee. 
It  was  not  a  promissory  note  when  made."  A  promise  to 
pay  a  detinite  sum  of  money  "  on  the  death  of  a  particular 
individual"  is  a  good  promissory  note,  for  the  event  on 
which  the  payment  is  made  to  depend  will  certainly  trans- 
pire.    (Ibid.) 

A  contract  or  agreement  in  writing  to  pay  a  definite  sum 
of  money  six  months  after  date  "  on  condition  said  amount 
is  not  provided  as  agreed  by  J.  U.,"  is  not  a  promissory 
note.     Baird  v.  Underwood,  ante. 

An  agreement  in  writing  to  pay  a  definite  sum  of  money 
"  when  the  estate  of  the  said  T.  M.  is  settled  up,"  is  not  a 
promissory  note.     Husband  v.  Epling,  ante. 

Although  it  may  not  be  known  in  advance  when  the  time 
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may  be,  yet  "  it  must  be  absolutely  certain  that  it  will  be 
some  time."     Bank  v.  MeCrea,  106  111.  281,  292. 

The  note-contracts  now  here  in  question,  called  by  the 
appellant  promissory  notes  and  by  the  appellees  contracts, 
state  that  "  on  or  before  one  year  (two  years  in  one  of  them) 
after  the  date  of  the  completion  of  the  piling  and  filling"  of 
certain  premises  **  according  to  the  requirements  of  a  cer- 
tain agreement  of  oven  date  therewith,  the  date  of  said 
completion  of  piling  and  filling  to  be  determined  by  the 
Board  of  Commissioners  of  Lincoln  Park,  and  evidenced  by 
their  certificate  in  writing  *  *  *  and  notice  in  writing 
served  on  the  payor,"  for  value  received  the  payor  promises 
to  pay  to  the  order  of  Minna  Allmendinger  $7,500.  It  can 
not  be  said  that  it  is  absolutely  certain  that  the  piling  and 
filling  will  ever  be  done,  or  that  it  will  be  done  according 
to  the  requirements  of  the  agreement  referred  to,  or  that 
the  Lincoln  Park  Commissioners  will  ever  make  the  certifi- 
cate indicated,  or  that  such  a  certificate  will  ever  be  filed 
with  the  trustee  named. 

Said  note-contracts  being  for  the  payment  of  money  only 
upon  the  happening  of  the  contingent  and  uncertain  events 
mentioned,  not  being  promissory  notes,  can  not  be  "  re- 
issued" by  the  maker  thereof  in  the  sense  or  in  the  mode 
that  a  promissory  note  not  then  due,  may  be  re-issued. 
They  are  payable  to  the  order  of  Minna  Allmendinger.  It 
was  therefore  necessary  that  there  should  be  a  valid  trans- 
fer thereof  to  vest  the  title  to  the  same  in  any  other  person. 
It  is  not  charged  that  she  made  any  transfer  otherwise  than 
by  simple  indorsement.  That  was  not  a- transfer  or  assign- 
ment of  said  agreements.  (Husband  v.  Epling,  ante^  81  111. 
174.)  There  is  a  marked  difference  between  assignability 
and  negotiability.  That  Minna  Allmendinger  might  have 
assigned  said  note-contracts  does  not  change  the  matter. 
The  fact  is  she  did  not  do  so.  A  mere  indorsement  does 
not  operate  to  transfer  or  assign  a  non-negotiable  instru- 
ment. The  title  to  such  an  instrument  thus  indorsed  does 
not  pass  by  mere  delivery.  Sard  note-contracts  do  not  come 
within  that  class  of  contracts  which,  although  not  nego- 
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tiable  at  common  law,  are  made  so  by  the  statute  of  this 
State. 

The  same  contingent  and  uncertain  events  mentioned  in 
the  note-contracts,  upon  the  happening  of  which,  and  in 
which  case  only,  the  money  should  become  payable,  are 
recited  in  the  trust  deed,  given  to  secure  the  payment  of 
any  money  that  might  become  due  upon  said  note-contracts, 
and  delivered  to  the  appellant  therewith.  The  condition 
precedent  to  the  contingent  liability  to  pay  any  money 
upon  said  note-contracts  is  the  performance  on  the  part  of 
said  AUmendinger  of  the  provisions  of  the  contract  men- 
tioned in  said  note-contracts.  That  contract  is  not  set  out 
in  the  bill  of  complaint  filed  by  appellant,  neither  is  a  copy 
thereof  attached  to  said  bill.  For  aught  that  here  appears 
that  contract  was  canceled  by  the  parties  thereto. 

No  recovery  can  ever  be  had  upon  said  note-contracts 
without  averring  and  proving  that  the  piling  and  filling 
referred  to,  had  been  completed  "  according  to  the  require- 
ments" of  the  agreement  therein  mentioned.  But  that 
agreement  is  not  before  us.  It  is  a  part  of  the  note-con- 
tracts as  effectually  as  though  written  therein.  The  note- 
contracts  form  but  a  part  of  the  written  agreement  between 
the  parties.  In  Stacey  v.  Randall,  17  111.  467,  it  is  said  that 
"  Where  two  instruments  are  executed  as  part  of  the  same 
transaction  and  agreement,  whether  at  the  same  or  differ- 
ent times,  they  will  be  taken  and  construed  together." 

In  Gardt  v.  Brown,  113  111.  478,  the  late  Mr.  Justice 
"Walker,  speaking  for  the  court,  says : 

"  No  rule  of  interpretation  is  more  familiar,  than,  when 
two  instruments  are  executed  as  the  evidence  of  one  trans- 
action, they  shall  be  read  and  construed  as  one  instrument." 

And  in  Wilson  v.  Roots,  119  III.  379,  the  court  says: 

"  The  rule  is  familiar,  and  of  frequent  application  in  cases 
before  this  court,  that  where  different  instruments  are  exe- 
cuted as  the  evidence  of  one  transaction,  or  agreement, 
they  are  to  be  read  and  construed  as  constituting  but  a  single 
instrument." 

That  is  a  rule  of  construction  very  generally,  if  not  uni- 
versally, adopted  by  courts  of  justice. 
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It  does  not  appear  that  said  piling  and  filling  contract 
was  ever  assigned  to  appellant  or  that  icever  had  any  inter- 
est therein.  As  before  stated  it  does  not  appear  that  that 
contract  was  ever  completed  or  is  now  in  existence,  or  that 
performance  thereof  can  be  enforced.  If  not,  then  no 
recovery  can  be  had  upon  said  note-contracts.  It  devolves 
upon  the  appellant  to  show  affirmatively  and  as  a  part  of 
the  requisites  necessary  to  the  maintenance  of  its  bill,  that 
it  has  some  interest  in  the  subject-matter  of  this  litigation 
and  has  legal  and  equitable  rights  which  it  ma}%  in  this 
proceeding,  protect  and  enforce.  It  has  not  done  so,  and 
the  court  below  did  not  err  in  dismissing  the  bill  of  com- 
plaint for  want  of  equity. 

As  the  appellant  does  not,  by  its  amended  bill,  state  a 
case  that  shows  a  right  of  recovery,  it  is  not  in  a  position 
to  invoke  the  rule  of  subrogation  presented  by  counsel.  It 
is,  therefore,  quite  unnecessary  to  discuss  that  rule  or  the 
cases  in  which  it  may  be  applied. 

The  decree  of  the  Circuit  Court,  dismissing  said  amended 
bill  for  want  of  equity,  is  affirmed. 


Frank  Klajda  et  al.  v.  August  Wilandt. 

1.  Costs— W/iere  the  Question  of  Re-taxation  Can  Not  he  Raised 
in  the  Appellate  Cour^— Where  there  has  been  no  effort  to  have  the 
costs  retaxed  in  the  court  below,  the  question  of  re- taxation  can  not  be 
raised  in  the  AppeUate  Cnurt. 

Bill  for  a  General  Settlement,  under  the  mechanic's  lien  law. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Arthur  H. 
Chetlain,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1900.    Affirmed.     Opinion  filed  December  IS,  1900. 

Elmer  H.  Adams,  attorney  for  appellants. 

J.  S.  Dudley,  attorney  for  appellee. 

Mb.  Justice  IIorton  delivered  the  opinion  of  the  court. 
In  this  case  appellee,  as  owner  of  certain  premises,  filed 
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a  bill  for  general  settlement  under  the   provisions  of   the 
mechanic's  lien  statute  in  force  July  1,  1895. 

By  agreement  between  the  appellee  and  the  appellant 
Klajda,  the  latter  was  to  erect  a  dwelling  house  for  the 
former.  There  were  two  contracts,  one  for  $4,460,  and  one 
for  $140,  making  $4,600  as  the  contract  price.  By  the 
master's  report  Klajda  (appellant)  was  allowed  $24.50  for 
extras,  on  account  of  which  appellee  had  paid  $5,  leaving 
$19.50,  which,  added  to  the  contract  price,  makes  $4,619.50, 
the  total  amount  allowed  to  appellant  by  the  master  in 
stating  the  account.  Appellee  had  made  payments  amount- 
ing to  $4,026.25,  which,  being  deducted  from  the  total 
amount  allowed  to  appellant,  leaves  a  balance  of  $593.25. 
Appellee  claimed  damages  by  reason  of  the  failure  of 
appellant  to  properly  perform  his  contract,  and  the  master 
allowed  such  damages,  to  the  amount  of  $316.65.  This 
being  deducted  from  the  balance  shown  above,  leaves 
$276.60  still  due  from  appellee. 

Appellant  contends  that  the  master  should  have  allowed 
to  him  in  the  accounting  $435.05  more  than  was  allowed 
for  extras,  and  that  no  part  of  said  sum  of  $316.65  should 
have  been  allowed  to  appellee  as  damages.  Thus  the 
difference  between  the  parties  is  $751.70. 

It  is  not  deemed  necessary  to  enlarge  this  opinion  to  the 
extent  which  it  would  require  if  the  testimony  as  to  each 
one  of  the  numerous  items  claimed  as  either  extras  or  dam- 
ages be  reviewed  in  detail.  We  have  carefully  examined 
the  abstract  and  briefs  of  counsel  as  to  these  items  and  are 
of  opinion  that  the  finding  of  the  master  is  supported  by 
the  testimony.  It  does  not  appear  from  the  abstract  that 
there  was  any  objection  to  the  admission  of  any  of  the  tes- 
timony introduced  before  the  master.  There  is,  therefore, 
no  question  of  law  preserved  as  to  that,  and  none  is  claimed 
in  briefs. 

The  only  other  error  claimed  or  argued  by  counsel  for 
appellant  in  his  brief  is  that  it  was  error  to  order  or  decree 
the  payment  of  all  the  costs  in  this  case  out  of  the  amount 
found  to  be  due  from  appellee.    Assuming  that  such  is  the 
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decree  it  is  not  for  that  reason  erroneous.  There  was  no 
effort  to  have  the  costs  retaxed  in  the  trial  court  and  there 
is  therefore  no  question  before  this  court  as  to  the  amount 
of  costs. 

There  is  no  decree  abstracted  or  even  mentioned  or 
referred  to  in  the  abstract.  We  might  for  that  reason  have 
dismissed  the  appeal.  It  appears  from  allegations  in  the 
bill  that  there  were  a  considerable  number  of  sub-contract- 
ors who  had  obtained  judgments  against  appellee,  but  there 
is  no  argument  as  to  their  claims,  neither  is  there  any  tes- 
timony shown  in  the  abstract  to  sustain,  or  presenting  any 
such  claims  or  judgment  therefor.  What  the  alleged  decree 
may  provide  as  to  them,  if  anything,  is  not  shown  by  the 
abstract  of  record.  A  preliminary  injunction  was  ordered 
against  the  defendants  and  that  is  all.  It  is  in  effect  con- 
ceded by  both  parties  that  a  decree  was  entered  and  no 
error  is  shown  in  it  or  in  entering  it. 

The  decree  of  the  Circuit  Court  is  affirmed. 


People,  etc.^  use  of^  ete.^  t.  William  Haag  et  al. 

1 .  Judgments— Form  o/,  Where  the  Debt  ia  for  Wages— Exemptions, 
— Where  a  judgment  is  for  the  wageaof  a  laborer  or  servant  a  statement 
in  the  record  that  such  judgment  is  for  **  work  and  labor"  is  not  suffi- 
cient under  the  statute  providing  that  no  personal  propert}'  shall  be 
exempted  from  levy  of  attachment  or  execution  when  the  judgment  ia 
for  the  wages  of  any  laborer  or  servant. 

Debt,  on  a  constable's  bond.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridqb  Hanecy,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Reversed  ^nd 
remanded.    Opinion  filed  December  18,  1000. 

Jaevis  a.  Blumb,  attorney  for  plaintiff  in  error. 

No  appearance  by  defendants  in  error. 

Mr.  Justiob  Hortost  delivered  the  opinion  of  the  court. 
There  is  no  appearance  by  the  defendants  in  error  in  this 
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court.  A  judgment  was  obtained  in  a  justice  of  the  peace 
court  against  the  usee,  Carl  Strum.  Upon  that  judgment 
an  execution  was  issued  and  placed  in  the  hands  of  defend- 
ant in  error  William  Haag,  who  was  a  constable  and  who 
levied  upon  property  of  the  usee  which  was  exempt,  unless 
made  liable  to  levy  under  the  provisions  of  the  statute 
quoted  below.  This  suit  was  brought  before  a  justice  of 
tlie  peace  against  the  constable  and  the  sureties  upon  his 
official  bond  under  Sec.  17,  Ch.  52,  Kurd's  Statute  of  111.,  to 
recover  for  double  the  value  of  the  property  levied  upon 
and  taken  by  the  constable  upon  said  execution.  A  judg- 
ment was  recovered  by  the  usee  for  $60,  before  the  justice 
of  the  peace.  From  that  judgment  an  appeal  was  taken  to 
the  Circuit  Court  by  the  defendants  in  error.  Upon  the 
trial  in  that  court  the  jury  was  instructed  to  return  a  ver- 
dict in  favor  of  defendants  in  error,  which  was  done,  and  a 
judgment  entered  against  plaintiff  in  error  for  costs.  To 
reverse  that  judgment  the  case  is  brought  to  this  court. 
Sec.  15,  Ch.  52,  Kurd's  Stat.,  is  as  follows,  viz.: 

"  No  personal  property  shall  be  excepted  from  levy  of 
attachment  or  execution  when  the  debt  or  judgment  is  for 
the  wages  of  any  laborer  or  servant;  provided,  the  court 
rendering  judgment  shall  find  that  the  demand  so  sued  for 
is  for  wages  due  such  person  as  laborer  or  servant;  which 
finding  shall  be  expressed  in  the  record  of  said  judgment 
and  indorsed  upon  the  execution  when  issued." 

The  finding  of  the  justice  of  the  peace  expressed  in  the 
record  of  the  judgment  against  the  usee  is  "  that  the  plaint- 
iff have  and  recover  of  the  defendants  judgment  for  work 
and  labor  for  the  sum  of"  $19.90.  In  the  body  of  the  exe- 
cution issued  upon  that  judgment,  but  not  indorsed  thereon, 
that  being  the  execution  levied,  as  aforesaid,  upon  the  prop- 
erty of  the  usee,  the  judgment  is  mentioned  as  a  "  judgment 
for  work  and  labor."  Neither  in  the  record  of  said  judg- 
ment nor  in,  nor  indorsed  upon  said  execution,  is  there  any 
other  or  further  statement  or  reference  to  said  judgment 
being  for  work  or  labor.  That  is  not  sufficient  to  justify 
the  levy  upon  property  otherwise  exempt. 

The  precise  question  here  presented  was  before  the  Ap- 
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pellate  Court  of  this  district  in  Hughes  v.  Melville,  reported 
in  60  111.  App.  419.  In  that  case  the  court  says  (p.  423) : 
"To  enter  up  that  a  judgment  is  for  'work  and  labor'  is 
not,  as  provided  by  the  statute,  to  express  in  the  record 
that  the  demand  sued  for  is  for  wa^es,  due  such  person  as 
laborer  or  servant."  The  same  may  be  said  as  to  the  state- 
ment in  the  execution. 

That  opinion,  in  which  we  fully  concur,  is  conclusive  in 
the  case  at  bar.  The  statute  is  in  the  interest  of  the  servant 
and  laborer.  For  aught  that  appears  in  this  record,  the 
claim  against  the  usee  may  have  been  for  work  or  labor 
furnished  by  a  manufacturer  or  contractor. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and 
the  cause  remanded^ 


I  92    m 
Francis  Bartlett^  Trustee  of  Caroline  Bartlett^  under  latooa   15 

the  will  of  John  F.  Slater^  v.  Franz  Amberg^  Receiver 

of  the  German  Opera  House  Co. 

1.  Real  Estate— iZigTite  of  Purchasers  at  Masters'  Sales,— The  pur- 
chaser of  real  estate  at  a  master's  sale  in  foreclosure  proceedings 
acquires  only  a  lien  upon  such  real  estate  and  is  not  entitled  to  posses- 
sion until  he  receives  a  deed  of  conveyance  from  the  master  making 
the  sale. 

2.  S/Ly[E— Master's  Sale  Does  Not  Pass  the  7Y«e.— The  legal  title  of 
land  sold  at  a  master's  sale  in  foreclosure  proceedings  does  not  pass  by 
such  sale;  the  purchaser  acquires  the  right  to  a  conveyance  of  the  title 
only  in  case  the  premises  are  not  redeemed  and  no  new  title  vests  until 
the  period  of  redemption  has  expired. 

8.  Same— Possession  During  tJie  Period  of  Redemption.— The  ovrner 
of  a  leasehold  estate  in  premises  sold  at  a  master's  sale  in  foreclosure 
proceedings  is  entitled  as  against  the  purchaser  at  such  sale  to  the  pos- 
sesbion  and  the  rent,  issues  and  profits,  pending  the  running  of  the 
period  of  redemption. 

4.  Lease — Liability  of  an  Assignee  for  the  Rent. — Until  a  lease  of 
real  estate  is  assigned  or  so  transferred  that  a  privity  of  estate  is  created 
between  the  original  lessor  and  the  assignee,  such  assignee  is  not  liable 
to  the  lessor  for  the  rent. 

5.  Receivee — Liabil'iiy  for  Rents.— A  receiver  is  liable  for  the  rent 


378  Appellate  Courts  of  Illinois. 

Vol.  92.]  Bartlett  v.  Amberg. 

of  premises  occupied  by  him  as  a  part  of  tlie  costs  of  his  administra- 
tion, for  the  period  during  which  he  is  in  possession,  receiving  tlie  bene- 
fits and  enjoying  the  advantages  of  the  demise. 

Bill  of  Foreclosnre.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons.  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  December  18,  1900. 

Wilson,  Moore  &  McIlvaine,  attorneys  for  appellant. 

Knight  &  Brown,  attorneys  for  appellee;  Lackner,  Bctz 
&  Miller,  of  counsel. 

Mr.  Justice  IIorton  delivered  the  opinion  of  the  court. 

The  appellant  is  lessor  and  the  German  Opera  Company 
is  lessee  in  a  ninety-nine  year  ground  lease  of  lots  on  Ran- 
dolph street,  Chica^^o,  whereon  the  Schiller  building  is 
erected.  Upon  a  judgment  against  said  Opera  House  Com- 
pany, a  creditor's  bill  was  filed,  and  in  pursuance  of  the 
praA^er  thereof  appellee  was  appointed  receiver.  As  such 
receiver  he  entered  into  possession  of  the  leasehold  estate, 
which  he  has  ever  since  retained.  After  appellee  was 
a])pointed  receiver,  a  bill  in  chancery  was  filed  to  foreclose 
a  mortgage  upon  said  leasehold  estate,  in  which  proceeding 
a  decree  was  entered,  and  in  pursuance  thereof  a  sale  of 
said  leasehold  estate  was  made  by  a  master  in  chancery, 
and  his  certificate  of  sale  issued  to  Allen  B.  Forbes.  Appel- 
lee, as  receiver,  paid  the  ground  rent  up  to  the  time  of  the 
master's  sale,  but  declined  to  pay  such  rent  due  to  appellant 
after  the  date  of  such  sale,  as  required  by  appellant's  lease, 
although  he  claimed  the  right  to  retain  possession  of  the 
premises  until  the  expiration  of  the  time  for  redemption 
from  the  master's  sale.  That  time  had  not  expired  when 
the  decree  appealed  from  was  entered,  and  appellee  still 
retained  possession  and  collected  the  rents  for  said  building. 

The  controlling  question  on  this  appeal  is  whether  appel- 
lee should  pay  the  ground  rent  due  to  appellant  from  and 
after  the  time  of  the  master's  sale. 

On  behalf  of  appellee  it  is  contended  that  he  should  not 
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be  required  to  pay  such  ground  rent.  This  contention  is 
based  upon  the  theory  that  by  operation  of  law  the  lease- 
hold estate  was  assigned  to  said  Forbes  by  the  master's 
sale  and  the  certificate  thereof.  That  position  is  not  ten- 
able. The  purchaser  of  real  estate  at  a  master's  sale  is  not 
entitled  to  possession  until  he  receives  a  deed.  (Myers  v. 
Manny,  63  111.  211,  215.)  The  legal  title  to  the  land  does 
not  pass  by  the  master's  sale.  The  purchaser  acquired  a 
right  to  a  conveyance  of  the  title  if  the  premises  be  not 
redeemed.  (Wedgbury  v.  Cassell,  164  111.  622,  625.)  He 
acquired  only  a  lien.  No  new  title  vests  until  the  period 
of  redemption  has  passed.  Stevens  v.  Ill  Mut.  F.  Ins.  Co., 
43  111.  327,  331;  Rockwell  v.  Servant,  63  111.  424. 

The  appellee  was  entitled,  as  against  the  purchaser  at 
the  master's  sale,  to  the  possession  and  the  rents,  issues  and 
profits  of  the  premises  in  question,  pending  the  running  of 
the  period  of  redemption.  (Davis  v.  Dale,  150  111.  239, 244.) 
Until  the  lease  is  assigned  or  so  transferred  that  a  privity 
of  estate  is  created  between  the  original  lessor  and  the 
assignee,  the  assignee  is  not  liable  to  the  lessor  for  the  rent. 

It  is  contended  by  counsel  for  appellant  that  the  appellee 
elected  to  adopt  the  ground  lease  made  by  appellant;  that 
a  privity  of  estate  was  thereby  created  and  that  the  appel- 
lee became  liable  upon  the  co,venants  of  that  lease  to  |)ay 
rent.  If  that  contention  be,  that  the  appellee  assumed  and 
became  liable  for  the  remainder  of  the  ninety-nine  year 
term,  as  counsel  for  appellee  seem  to  construe  it,  it  can  not 
be  sustained.  If  the  contention  be,  and  the  court  so  under- 
stands the  brief  of  counsel  for  appellant,  that  the  appellee 
is  liable  for  the  rent  due  to  the  appellant  for  the  time  he 
remains  in  possession,  receiving  the  rents,  issues  and  profits, 
it  should  be  sustained. 

A  receiver  must  pay  the  rent,  as  part  of  the  costs  of 
administration,  for  the  period  during  which  he  is  in  posses- 
sion, occupying  and  receiving  the  benefits  and  enjojn'ngthe 
advantages  of  the  lease.  (Smith  v.  Goodman,  149  111.  75, 
84;  DeWolf  v.  Koyal  Trust  Co.,  173  111.  435;  Link  Belt 
Machinery  Co.  v.  Hughes,  174  111.  155.)    The  appellee,  as 
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receiver,  is  in  possession  of  the  lands  of  appellant,  holding 
such  possession  under  and  by  virtue  of  said  ground  lease. 
He  is  collecting  the  rents,  issues  and  profits  and  is  liable  to 
appellant  for  the  ground  rent.  It  is  conceded^  by  appellee 
that  he  wks  liable  for  such  ground  rent  and  he  paid  it  up  to 
the  time  of  the  master's  sale.  As  we  have  seen,  the  title  to 
the  leasehold  estate  did  not  pass  by  the  master's  sale  and 
the  appellee  was  entitled  to  and  did  continue  in  possession. 
The  purchaser  at  such  sale  has  only  a  lien  up  to  the  time  he 
shall  receive  a  deed. 

Unless  and  until  the  claim  and  lien  of  such  purchaser 
shall  ripen  into  a  title,  appellant  has  no  valid  and  legal 
claim  against  such  purchaser  for  the  ground  rent.  The 
appellee  is  liable  and  should  pay  the  rent  due  to  appellant 
so  long  as  he  is  entitled  to,  and  shall  continue  in,  the  posses- 
sion of  said  lands. 

The  fact  that  Mr.  Forbes,  the  purchaser  at  the  master's 
sale,  was  willing  to  pay  the  ground  rent  due  to  appellant 
rather  than  to  have  appellant  terminate  his  lease  and  for- 
feit the  building  upon  said  lands,  does  not  operate  to  release 
appellee  from  his  liability. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  such  further  and  other  orders  and  proceed- 
ings as  may  be  proper  in  this  cause  and  as  are  in  harmony 
with  the  views  here  expressed.    Eeversed  and  remanded. 


E.  L.  Barber,  Claimant  and  Interpleader,  Fred  Gries- 
heiraer.  Garnishee,  v.  iEtna  Fuel  €o.,  for  the  use  of 
National  Chemical  Worlds. 

1.  Consideration— Di/igrencc  of  a  Creditor  Not  Evidence  of  the 
Want  of.— The  fact  that  a  creditor  of  a  pei-son  in  financial  difficulty  is 
diligent  in  securing  the  payment  of  the  amount  due  him,  is  not  evidence 
that  an  order  to  secure  such  claim,  given  him  by  his  debtor  upon  a  third 
person,  is  without  a  valuable  consideration  to  support  it. 

Garnishment  Proceedings,  etc. — Appeal  from  the  Circuit  C'ourt  of 
Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding.    Heard 
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in  the  Branch  Appellate  Court  at  the  March  term,  1900.     Reversed  and 
remanded  with  directions.    Opinion  filed  December  18,  1900. 

John  M.  Curran  and  B.  M.  Shaffneb,  attorneys  for  appel- 
lant; E.  S.  Habtman,  of  counsel. 

Alden,  Latham  &  Young,  attorneys  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

In  this  matter  there  were  two  appeals  to  this  court,  one 
by  Fred  Griesheimer  and  one  hy  E.  L.  Barber.  The  Gries- 
heimer  appeal  was  consolidated  with  this. 

This  suit  was  originally  commenced  before  a  justice  of 
the  peace  against  said  Griesheimer  as  garnishee  in  the  name 
of  the  ^tna  Fuel  Company,  for  the  use  of  the  National 
Chemical  Works,  a  judgment  creditor  of  the  ^tna  Com- 
pany. The  appellant  appeared  before  the  justice  of  the 
peace  and  claimed  the  fund  in  the  hands  of  the  garnishee 
and  was  there  successful,  and  a  judgment  was  entered  dis- 
charging the  garnishee.  The  usee  appealed  from  that  jtidg- 
ment  to  the  Circuit  Court.  Upon  the  trial  in  that  court  the 
jury  rendered  a  verdict  in  favor  of  appellee  for  $184,  and 
judgment  was  entered  against  said  Griesheimer  thereon. 
It  is  from  that  judgment  that  the  two  appeals  were  taken 
to  this  court. 

Said  garnishee  was  indebted  to  the  ^tna  Company  in 
the  sum  of  |563.  Prior  to  the  commencement  of  this  suit 
before  the  justice  of  the  peace,  that  company  assigned  its 
claim  against  said  garnishee  to  the  claimant,  E.  L.  Barber, 
who  presented  it  to  the  garnishee,  by  whom  it  was  accepted, 
and  who  paid  to  Barber  $100  in  part  payment  of  such 
claim.  It  is  contended  by  the  usee  that  said  assignment 
was  without  consideration,  and  fraudulent  and  void  as 
against  it. 

The  court  below  submitted  two  special  interrogatories  to 
the  jury,  which  they  returned  with  answers  as  follows : 

1.  Do  the  jury  find  from  the  evidence  that  the  order 
offered  in  evidence  was  accepted  by  Griesheimer  and  $100 
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paid  thereon  by  him  prior  to  the  service  of  garnishee  proc- 
ess on  Griesheiraer?     Answer.     Yes. 

3.  Was  the  order  offered  in  evidence  given  to  the  inter- 
pleader, E.  L.  Barber,  by  the  JEtna  Fuel  Company,  for  good 
and  valuable  consideration  ?    A.     No. 

Upon  the  testimony  in  this  record  it  can  not  be  ques- 
tioned but  that  said  assignment  or  order  was  executed  and 
delivered  and  accepted  before  this  suit  was  commenced. 
The  only  question  to  be  considered  is  whether  there  was  a 
good  and  valuable  consideration  for  the  giving  of  that 
order.  If  there  was,  the  judgment  of  the  trial  court  must 
be  reversed. 

The  claimant  is  an  attorney.  He  had  an  account  against 
the  ^tna  Company  for  professional  services.  At  the  sug- 
gestion of  counsel  for  appellee  in  their  brief  the  w^riter  has 
read  his  testimony  in  full  in  the  transcript  of  the  record. 
It  there  appears  that  the  appellant.  Barber,  and  the  officers 
of  the  -<Etna  Company  had  an  accounting  together  and  set- 
tled and  agreed  as  to  the  amount  due  from  that  company 
to  said  Barber,  and  that  the  order  in  question  was  then 
given  to  said  Barber  and  by  him  taken  to  said  Ciriesheimer, 
who  accepted  it,  all  prior  to  the  commencement  of  this  suit. 
We  see  no  testimony  in  conflict  with  this.  There  is  no 
doubt  but  that  the  ^tna  Company  was  indebted  to  said 
Barber  and  there  is  no  testimony  fairly  tending  to  impeach 
the  account  stated  and  to  pay  which  the  ord^r  was  given. 

In  the  brief  of  counsel  for  appellee  it  is  said  that  it  is 
"  strange  that  Mr.  Barber  should  have  gotten  in  such  a 
hurry  all  at  once  for  the  money  due  him,"  etc.  Not  so. 
It  appears  that  the  -^Etna  Company  was  in  financial  diffi- 
culty, that  an  attachment  against  it  had  been  that  day  dis- 
solved, and  it  is  not  at  all  strange  that  Mr.  Barber  should 
have  sought  to  secure  the  payment  of  the  amount  due 
him.     He  had  a  legal  right  to  do  so. 

There  is  absolutely  no  ground  in  the  testimony  to  sup- 
port the  special  finding  of  the  jury  that  said  order  was  not 
given  for  good  and  valuable  consideration  or  to  support  the 
general  verdict. 
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The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  directions  to  dismiss  said  garnishee 
proceeding  at  the  cost  of  appellee, 

Reversed  and  remanded  with  directions. 


Henry  G.  Baston  t.  John  Knefel  et  al. 

1.  Decrees— W/*«n  Manifestly  Excessive^  to  he  Reversed.-- A.  decree 
in  a  foreclosure  proceeding  which  is  for  an  amount  manifestly  exces- 
sive, and  in  its  nature  usurious,  must  be  reversed. 

Bill  of  Poreclosnre.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Opinion  filed  December  18, 
1900. 

Henry  C.  Ruston  and  Louis  Karoher,  attorneys  for 
plaintiff  in  error. 

Edward  J.  Phillips,  attorney  for  defendants  in  error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  bill  was  filed  by  the  defendant  in  error,  John 
Knefel,  in  his  own  name,  to  foreclose  a  certain  trust  deed 
in  the  nature  of  a  mortgage,  made  to  him  as  trustee,  to 
secure  a  promissory  note  for  $2,500,  made  by  the  plaintiff 
in  error,  Henry  C.  Ruston,  payable  to  his  own  order  and  by 
him  indorsed.  One  Albert  Sonnberg  was,  with  other  par- 
ties beside  the  plaintiff  in  error,  made  a  party  defendant. 

The  allegations  as  to  Sonnberg's  interest  are  that  when 
Kuston  signed  and  indorsed  the  note  he  then  and  there 
delivered  it  to  Sonnberg,  and  that  Sonnberg  was  at  the 
time  of  filing  the  bill  the  lawful  owner  and  holder  thereof, 
and  that  there  remains  due  and  owing  to  Sonnberg,  on 
account  of  said  note,  the  sum  of  twenty-five  hundred  dol- 
lars principal,  and  blank  dollars  interest. 
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The  prayer  of  the  bill,  among  other  things,  is  for  an 
accounting  between  said  Kuston  and  the  holder  and  owner 
of  said  indebtedness  and  the  complainant,  and  that  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  to  be 
decreed,  may  "  be  applied  in  satisfaction  of  any  indebted- 
ness found  upon  such  accounting  to  be  due  either  to  your 
orator  or  to  said  Albert  Sonnberg,  or  other  holder  or  owner 
of  said  indebtedness." 

The  proof  is  not  at  all  clear  as  to  what  the  interest  of 
Sonnberg  is  in  the  note. .  It  is  certain  that  he  did  not,  as 
alleged,  acquire  it  at  the  time  it  was  made.  The  complain- 
ant himself  testifies  that  after  receiving  the  note  from  Rus- 
ton, he  sold  it  to  one  of  his  customers,  named  Seifert. 
Afterward  he  seems  to  have  taken  it  back  from  Seifert,  and 
then,  in  May  or  June,  1892,  he  says  he  sold  and  delivered  it 
to  Sonnberg. 

Sonnberg  swore  positively  that  he  never  saw  the  note 
until  it  was  shown  to  him  in  the  master's  office  at  the  time 
his  testimony  in  the  case"  was  given.  But  it  may  be  the 
note  was  never  in  fact  delivered  to  him  and  that  com- 
plainant, as  his  agent,  kept  it  for  him.  He  testified  through 
an  interpreter,  and  perhaps  did  not  comprehend  the  deal- 
ings had  between  himself  and  the  complainant,  and  more- 
over he  testified,  later,  that  he  paid  Knefel  $2,500  for  the 
note. 

The  decree,  however,  seems  to  be  manifestly  wrong  in 
amount.  The  master  reported,  and  the  decree  found,  that 
there  was  due  to  Sonnberg  on  account  of  the  principal  of 
the  note,  $2,500,  and  for  interest  on  the  same  $626.75;  a 
total  of  $3,126.75  for  principal  and  interest.  The  note  bore 
interest  at  six  per  cent  per  annum. 

Sonnberg  testified  that  he  claimed  interest  for  one  and  a 
half  years  only,  which  would  amount  to  $225.  The  excess 
of  interest  allowed  was  therefore  about  $400. 

It  is  true  that  Knefel,  the  complainant,  testified  that 
during  a  part  of  the  time  after  he  sold  the  note  to  Sonnberg 
he  paid  two  and  a  half  years'  interest  to  Sonnberg,  because 
Euston  did  not  pay  it,  and  took  Sonnberg's  note  for  the 
amount  and  sold  it. 
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Sonnberg  does  not  corroborate  Knefel's  testimony  in  such 
respect,  and  the  bill  is  not  framed  upon  any  theory  that 
would  support  relief  respecting  such  payments  by  Knefel. 
Knefel  does  not  file  the  bill  on  the  ground  or  theory  that 
he  has  any  interest  in  the  case  except  that  of  a  mere  trustee, 
and  holder  of  the  legal  title  to  the  premises,  for  the  use  of 
Sonnberg.  The  decree  was,  therefore,  for  the  amount  mani- 
festly excessive,  and  in  its  nature  usurious.  And  for  such 
error  the  decree  must  be  reversed  and  the  cause  remanded 
to  the  Circuit  Court,  where,  upon  proper  application,  leave 
should  be  given  to  amend  the  bill,  if  so  desired.  In  all 
other  respects  we  think  the  facts  were  correctly  found  by 
the  decree. 

It  is  the  better  practice  in  a  foreclosure  suit,  where  the 
parties  are  not  numerous,  to  make  the  holder  of  the  notes 
secured  by  the  trust  deed  a  party  complainant,  although  the 
legal  title  may  be  in  the  trustee;  but  as  the  case  is  to  be 
remanded  we  omit  to  decide  what  can  so  easily  be  reme- 
died, the  alleged  note  holder  being  already  in  the  case  as  a 
defendant. 

Ercversed  and  remanded. 


Supreme  Lodge  of  Bohemian  Slavonian  Knights,  etc.^  t. 
Bohumil  Matejowsky  et  ah 

1.  Life  Insurance— Btirden  of  Proving  Statements  to  h^  FaZse.— If 
the  insurer  knows  or  believes  any  of  the  statements  of  the  insured  in  his 
application  for  insurance  to  be  false,  the  burden  is  upon  him  to  furnish 
the  evidence  upon  which  his  knowledge  or  belief  rests. 

Assmnpsit,  upon  a  beneficiary  certificate.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  court  at  the  March  term,  1900.  Af- 
firmed.    Opinion  filed  December  18,  1900. 

WicKERSHAM  &  Hayner,  attomeys  for  plaintiff  in  error. 
JoNKs  &  LusK,  attorneys  for  defendants  in  error, 

Vou  XCII » 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  defendants  in  error  to 
recover  a  certificate  of  membership  issued  by  plaintiff  in 
error  to  one  Frantiska  Matejowsky,  wife  of  defendant  in 
error  Bohumil  Matejowsky,  and  mother  of  Frank  Mate- 
jowsky. By  provisions  of  said  certificate  the  said  Fran- 
tiska is  entitled  "  to  participate  in  the  beneficiary  fund  of 
the  order  to  the  amount  of  one  thousand  dollars,  which  sum 
shall  at  her  death  (to  be  proven  as  required  by  the  by-laws 
of  said  order)  be  paid  to  Bohumil  (husband)  $500,  Frank 
(son)  $500."  Suit  was  brought  and  a  verdict  rendered  in 
favor  of  defendants  in  error  as  joint  plaintiffs,  and  from  the 
judgment  rendered  accordingly  this  writ  of  error  is  prose- 
cuted. So  far  as  we  can  discover  no  meritorious  defense  to 
the  claim  of  defendants  in  error  under  the  certificate  in 
question,  is  suggested.  The  objections  urged  are  purely 
technical.  ' 

It  is  urged  that  defendants  in  error  did  not  undertake  to 
prove  at  the  trial  that  the  deceased  had  in  all  respects  com- 
plied, in  her  lifetime,  with  all  the  rules  and  by-laws  govern- 
ing the  society,  nor  that  the  statements  made  and  questions 
answered  in  the  application  for  membership  were  true. 
Plaintiff  in  error  does  not  claim  that  the  said  member  had 
failed  to  so  comply  in  any  respect,  or  that  her  said  state- 
ments and  answers  were  not  true;  but  insists  this  proof  was 
nevertheless  material  and  necessary  to  make  out  the  plaint- 
iff's case.  It  was  not  so  necessary.  If  plaintiff  in  error  knew 
of  any  material  failure  in  those  respects,  it  "was  at  liberty 
to  set  up  and  prove  it  as  a  matter  of  defense.  Continental 
Life  Ins.  Co.  v.  Eogers,  119  111.  474;  Phenix  Ins.  Co.  v. 
Stocks,  149  111.  319  (325-6).  In  the  first  of  the  above 
cases,  the  language  of  the  U.  S.  Supreme  Court  is  quoted 
and  concurred  in,  where  it  is  said  : 

''  It  is  no- hardship,  that  if  the  insurer  knows  or  believes 
any  of  the  statements  to  be  false,  he  shall  furnish  the  evi- 
dence on  which  that  knowledge  or  belief  rests.  He  can 
thus  single  out  the  answer  whose  truth  he  proposes  to  con- 
test; and  if  he  has  any  reasonable  {^rounds  to  make  such  an 
issue,  he  can  show  the  facts  on  which  it  is  founded." 
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The  same  principle  applies  to  the  requirement  of  the  cer- 
tificate "that  the  said  sister  shall  in  every  particular,  while 
a  member  of  said  order,  comply  with  all  the  rules  thereof, 
which  are  hereby  made  a  part  of  this  certificate."  This 
compliance  is  not  one  of  the  conditions  precedent  of  the 
contract,  which  the  plaintifl"  was  bound  to  aver  and  prove 
upon  the  trial.  (See  Continental  Life  Ins.  Co.  v.  Rogers, 
supra,  on  p.  486.)  The  law  does  not  require  that  the  burden 
shall  Le  assumed  by  the  plaintiff  in  such  cases  of  proving 
affirmatively  every  detail  of  compliance  through  a  course 
of  years  of  membership  in  such  a  so-called  mutual  benefit 
association,  where,  as  here,  such  compliance  is  not  ques- 
tioned. It  is  not  necessary  in  such  case  to  prove  the  aver- 
ment to  that  effect  in  the  declaration.  If  plaintiff  in  error 
had  knowledge  of  any  failure,  it  should  so  prove.  Other- 
wise the  averment  is  taken  as  true.  Greenleaf  on  Evidence, 
Vol.  1,  Sec.  79. 

It  is  said  defendants  in  error  failed  to  prove  notice  to 
plaintiff  in  error  of  the  death  of  the  member.  It  is  not 
denied  that  notice  was  given  and  received,  but  only  that 
the  fact  is  sufficiently  proven.  We  regard  the  evidence  as 
making  prima  facie  proof  both  of  notice  and  that  the  per- 
son upon  whom  it  was  served  was  secretary  of  the  lodge. 

It  is  further  objected  that  the  cause  of  action  in  this 
case  is  several  and  not  joint,  and  therefore  a  joint  judg- 
ment can  not  be  sustained.  Whether  this  objection  is  well 
taken  or  not  we  can  not  consider,  it  appearing  that  error  is 
not  assigned  as  to  the  action  of  the  Circuit  Court  in  over- 
ruling the  motion  for  a  new  trial  nor  in  the  entry  of  judg- 
ment. It  has  been  repeatedly  held  that  no  errors  will  be 
considered  but  such  as  are  assigned  upon  the  record.  Ditch 
V.  Sennott,  116  III.  288;  Jesse  French  Piano  &  Organ  Co. 
V.  Meehan,  77  111.  App.  677.    The  judgment  is  affirmed. 
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Mathias  Laner  y.  Lilly  T.  Grifflth. 

1.  SVRETlEa— Obligations  Not  To  Be  Extended.^The  obligation  of  a 
surety  can  not  be  extended  beyond  the  strict  limits  of  his  obligation. 

2.  Sake— What  Discharges  the  Sureties. — The  parties  to  a  suit  pend- 
ing in  the  Ck)unty  Court  on  appeal  from  a  justice  of  the  peace,  entered 
into  a  stipulation  that  the  County  Court  might  enter  judgment  in  favor 
of  the  plaintiff  for  whatever  sum  might  be  found  due  him,  although 
such  sum  might  exceed  the  pecuniary  jurisdiction  of  the  court,  and 
afterward  a  judgment  was  entered  in  favor  of  the  plaintifif  for  the  sum 
of  $400.  It  was  held  that  the  stipulation  operated  to  make  the  suit  in 
the  County  Court,  a  new  suit,  and  to  discharge  the  sureties  upon  tlie 
appeal  bond. 

Debt  on  an  Appeal  Bond.— Error  to  the  County  Court  of  Cook 
County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard  in  tlie 
Branch  Appellate  Court  at  the  March  term,  1900.  Reversed  and  re- 
manded.   Opiition  filed  December  18,  1900. 

Charles  Werno,  attorney  for  plaintiff  in  error. 

C.  B.  Simons  and  Samuel  B.  King,  attorneys  for  defend- 
ant in  error, 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

One  James  Lauer  was  sued  by  the  defendant  in  error 
before  a  justice  of  the  peace  and  a  judgment  for  $200  was 
obtained  against  him.  From  such  judgment  he  appealed 
to  the  County  Court,  and  the  plaintiff  in  error,  Mathias 
Lauer,  joined  him  in  his  appeal  bond  in  the  penal  sum  of 
$400.  The  condition  of  the  appeal  bond  was  in  substance 
the  form  prescribed  by  the  statute  (Sec.  115,  Chap.  79),  as 
follows : 

"  Now,  if  the  said  James  A.  Lauer  shall  prosecute  his 
appeal  with  effect,  and  shall  pay  whatever  judgment  may 
be  rendered  against  him  by  the  court,  upon  the  trial  of  said 
appeal,  or  by  consent,  or  in  case  the  appeal  is  dismissed,  or 
in  case  the  matter  in  controversy  is  settled  between  the 
parties  to  the  suit  without  a  triaf  by  the  court  appealed  to, 
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will  pay  the  judgment  rendered  against  him  by  said  justice 
and  all  costs  that  have  been  made  before  the  justice,  and 
all  costs  occasioned  by  said  appeal,  then  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  eflfect." 

Aft^r  the  appeal  was  pending  in  the  County  Court  a 
stipulation  was  entered  into  in  that  court  by  the  plaintiff 
and  defendant,  the  said  James  A.  Lauer,  "  that  said  County 
Court  might  enter  judgment  in  favor  of  the  plaintiff  for 
whatever  sum"  might  be  found  due  to  the  plaintiff,  although 
such  sum  might  exceed  the  pecuniary  jurisdiction  of  said 
court. 

Afterward  a  judgment  by  said  County  Court  was  entered 
in  favor  of  the  plaintiff  and  against  the  said  James  A. 
Lauer  for  the  sum  of  four  hundred  dollars. 

This  suit  was  then  begun,  in  debt,  upon  Baid  bond,  and  a 
judgment  for  $472.50  was  recovered  against  said  James  A. 
Lauer  and  this  plaintiff  in  error,  and  this  writ  of  error  now 
calls  in  question  the  correctness  of  that  judgment,  as  to  the 
surety.  The  plaintiff  in  error,  the  surety  on  the  appeal 
bond,  was  not  a  party  to  the  stipulation  referred,  to,  and  it 
does  not  appear  that  he  ever  gave  consent  to  or  had  knowl- 
edge of  it. 

To  the  declaration,  the  plaintiff  in  error  filed  a  general 
issue,  which  being  overruled,  the  judgment  for  want  of 
plea  was  entered  by  default  against  the  parties.  We  do  not 
know  of  any  decision  by  our  Supreme  or  Appellate  Courts 
that  cover  the  exact  point,  b«it  general  principles  forbid  the 
recovery  that  was  had  against  the  surety,  plaintiff  in  error. 
The  general  doctrine  that  the  obligation  of  a  surety  can  not 
be  extended  bej'^ond  the  strict  limits  of  his  contract,  requires 
no  citation  of  authorities. 

The  condition  of  the  bond  to  pay  whatever  judgment 
might  be  rendered  against  James  A.  Lauer  by  the  court, 
upon  the  trial  of  the  appeal,  or  by  James  A.  Lauer's  con- 
sent, must,  so  far  as  the  surety  is  concerned,  be  held  to 
mean  such  a  judgment  as  is  within  the  jurisdiction  of  the 
justice.  That  was  the  extent  of  the  condition  as  applied  to 
the  surety.    Nothing  more  can  be  held  to  be  within  the 
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meaning  of  the  bond  or  within  the  contemplation  of  the 
parties. 

The  consent  or  stipulation  that  was  entered  into  between 
the  plaintiff  and  James  A.  Lauer  in  the  appeal  court,  could 
not  bind  the  surety.  It  is  opposed  to  every  principle  of 
law  applicable  to  sureties  that  we  are  familiar  with,  to  hold 
that  a  surety  upon  an  appeal  bond  in  a  suit  begun  before  a 
justice  should  be  mulcted  in  a  sum  larger  than  the  justice's 
jurisdiction  simply  because  of  an  agreement  of  the  parties 
to  the  suit  to  submit  to  the  jurisdiction  of  the  appellate 
tribunal. 

It  might  be  competent  for  the  parties  to  the  appeal, 
themselves,  to  stipulate  to  increase  the  limit  of  the  County 
Court's  jurisdiction  beyond  that  of  the  justice  of  the  peace, 
but  not  as  to  the  surety. 

To  do  so  as  to  the  surety  would  be  in  effect  a  fraud  upon 
him,  by  adding  a  liability  that  he  never  contracted  for  or 
in  any  way  consented  to. 

As  said  by  Judge  Cooley  in  Evers  v.  Sager,  28  Mich.  47: 

"  The  defendant,  by  his  consent  to  the  amendment,  could 
not  bind  the  sureties  on  the  appeal. 

They  undertook  by  their  recognizance  to  abide  the  result 
of  the  case  which  was  appealed,  and  any  radical  change  in 
the  case,  made  without  their  consent,  would  discharge  tnem. 
If  the  court  had  possessed  power  to  order  or  allow  such 
amendment,  irrespective  of  the  stipulations  of  the  parties, 
the  sureties  would  have  been  bound  by  its  action,  because 
their  obligation  must  be  understood  as  contemplating  the 
possible  exercise  of  such  power;  but  it  could  not  be  under- 
stood as  making  them  responsible  for  such  acts  of  their 
principal  as  are  not  contemplated  by  the  statute,  and  such 
as  could  only  bind  him  personally  on  the  principle  of 
estoppel. 

The  undertaking  of  the  sureties  is  strictissimi  jurtSy  and 
is  not  to  be  enlarged  by  a  proceeding  of  this  nature,  prob- 
ably had  without  their  knowledge,  and  which  would  operate 
as  a  fraud  upon  them  if  it  could  bind  them." 

That  was  a  case  where,  on  appeal  from  a  justice's  judg- 
ment in  trespass,  the  parties  by  consent  amended  their 
pleading  by  increasing  the  ad  damnum  to  a  sum  beyond  the 
jurisdiction  of  the  justice;  and  it  was  held  that  the  amend- 


First  District — October  Term,  1899.      391 

I.  C.  R  R.  Co.  V.  Foulks. 

nient  operated  to  make  the  suit  in  the  Circuit  Court  a  new 
suit,  and  to  discharge  the  sureties  on  the  appeal,  as  to 
whom  the  judgment  was  reversed. 

See,  also,  Cross  v.  Eaton,  48  Mich.  184. 

The  cases  of  Allen  v.  Belcher,  3  Gil.  594,  and  Birks  v. 
Houston,  63  111.  77,.  cited  by  defendant  in  error,  have  no 
application.  They  were  cases  of  appeals  as  between  the 
parties.  No  question  as  to  sureties  was  involved  in  either 
case. 

We  have  examined  all  the  cases  cited  by  defendant  in 
error,  with  the  result  that  they  are  not  applicable,  or,  as  in 
Wisconsin,  are  affected  by  the  statute  of  that  State. 

The  judgment  is  reversed  and  the  cause  remanded. 


Illinois  Central  Railroad  Co.  v.  John  R.  Foulks  et  al. 

1.  Common  CAKftiEBS— Liability  for  Mistakes  of  Employes  in  Billing 
Consignments  of  Freight. — Where  several  railroad  companies  are  oper- 
ating parts  of  a  continuous  line  for  their  joint  benefit,  each  for  itself  as 
well  as  for  the  others,  as  carriers  of  freight,  under  a  contract  providing 
that  what  they  do  for  each  other  is  to  be  done  under  the  contract  and 
not  as  agents  or  servants,  each  company  is  responsible  for  the  mistakes 
of  its  own  employes  in  billing  consignments  of  freight. 

2.  New  Trials— 7n  Actions  Ex  Delicto.— The  liability  in  actions  of 
tort  is  joint  and  several,  and  a  new  trial  can  be  granted  as  to  some  of  the 
defendants  w^ithout  being  awarded  as  to  others. 

8.  PRAcyriCK— Judgments  in  Actiofis  Ex  Delicto,— Where  a  verdict  is 
returned  against  several  defendants  in  an  action  of  tort  and  judgment 
is  rendered  against  Ihem,  it  must  be  for  the  fuU  amount  against  all,  but 
the  plaintiff  may  dismiss  as  to  part  and  take  judgment  against  the 
remaining  defendants  upon  the  verdict  of  guilty  against  each. 

4.  Same — Wliere  a  Party  Desires  to  Take  Advantage  of  a  Variance. — 
A  party  desiring  to  take  advantage  of  a  variance  between  the  declara- 
tion and  the  evidence,  should  object  to  the  evidence  when  offered  and 
point  out  wherein  the  variance  consists. 
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Action  on  the  Case,  for  damages  to  a  consignment  of  freight. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  W. 
Clifford,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1899.    Affirmed.    Opinion  filed  December  18,  1900. 


392  Appellate  Courts  of  Illinois. 

Vol.  92.]  L  C.  R.  R.  Co.  v.  Foulks. 

John  G.  Deennan,  attorney  for  appellant;  J.  M.  Dickin- 
son, of  counsel. 

For  a  mere  non-feasance  an  agent  is  not  liable  to  any  one 
but  the  master.  Before  the  agent  can  be  made  legally 
liable  to  a  third  party,  the  act  of  the  agent  must  amount 
to  positive  misfeasance.  Am.  &  Eng.  Ency.  of  Law,  2d 
Ed.,  Vol.  1,  pp.  1133-4,  and  notes. 

An  agent  is  not  liable  to  any  one  but  his  principal  for 
the  acts  of  his  (the  agent's)  servants  or  those  employed  by 
him  in  the  service  of  his  principal.  Stone  v.  Cartwright, 
6  T.  R.  411;  Story  on  Agency,  8th  Ed.,  Sec.  217a. 

A  servant  or  agent  is  not  liable  to  a  third  person  for  a 
failure  to  perform  the  master's  or  principal's  obligations  to 
such  third  person.  Am.  &  Eng.  Ency.  of  Law,  Vol.  14,  p. 
*  873  and  citations  in  note  5. 

A  railroad  company  may  act  as  an  agent  in  the  line  of 
railroad  business.  Thompson's  Commentaries  on  Corpora- 
tions, Vol.  5,  Sec.  6833. 

"In  an  action  of  tort  against  several  defendants,  if  the 
jury  return  a  joint  verdict  against  them,  judgment  should 
be  rendered  against  them  jointly."  Am.  &  Eng.  P.  &  P., 
Vol.  II,  p.  857. 

A  joint  verdict,  not  supported  by  evidence  as  to  one, 
must  be  set  aside  as  to  all.  Sperry  v.  Dickinson,  82  Ind. 
138;  Graham  v.  Henderson,  35  Ind.  195. 

A  judgment  of  court  must  follow  and  correspond  with 
and  be  only  the  legal  result  of  the  facts  found  in  the  ver- 
dict. The  verdict  is  the  basis  of  the  judgment.  Thomp- 
son V.  Albright,  14  S.  E.  Rep.  1120;  Mayfield  v.  Stale,  40 
Texas,  290;  Freeman  on  Judgments,  4th  Ed.,  Vol.  1,  Sec. 
50  d. 

The  court  can  not  look  to  the  evidence  to  determine  what 
judgment  it  will  render,  but  must  look  to  the  verdict  alone. 
The  judgment,  if  any  is  rendered,  must  follow  the  verdict. 
Akin  V.  Jefiferson,  65  Texas,  137-141;  Fields  v.  Williams, 
91  Ala.  506;  Eams  v.  Stevens,  26  N.  H.  123. 

If  perishable  goods  are  injured  while  in  transit  on  account 
of  their  own  intrinsic  qualities,  the  railway  company  is  not 
liable.     Hutchinson  on  Carriers,  2d  Ed.,  Sec.  220. 
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A  connecting  carrier,  who  has  completed  the  transporta- 
tion and  delivered  the  goods  to  the  consignee  in  a  damaged 
condition  or  deficient  in  quantity,  will  be  held  liable  in  an 
action  for  the  damage  or  deficiency,  without  proof  that  it 
was  occasioned  by  his  fault,  unless  he  can  show  that  he 
received  them  in  the  condition  in  which  he  has  delivered 
them.  The  condition  and  quantity  of  the  goods  when 
they  were  delivered  to  the  first  of  the  connecting  carriers 
being  shown,  the  jury  has  the  right  to  infer  that  they  con- 
tinued in  that  condition  down  to  the  time  of  their  delivery 
to  the  carrier  completing  the  transportation  and  making 
the  delivery  to  the  consignee,  and  that  the  injury  or  loss 
occurred  while  they  were  in  his  possession.  Hutchinson 
on  Carriers,  Sec.  761. 

John  M.  Zane  and  W.  H.  Wilkins,  attorneys  for  appel- 
lees. 

Where  two  railroads  have  a  continuous  line  dividing  the 
freight  between  them,  each  railroad  remains  liable  for  neg- 
lio:ence  upon  its  own  line.  Ellsworth  v.  Tartt,  26  Ala.  733; 
Irvin  V.  Railway  Co.,  92  111.  103;  Peterson  v.  Railway  Co., 
80  Iowa,  92;  Hart  v.  Railway  Co.,  8  N.  Y.  37;  C,  H.  &  D. 
Ry.  Co.  v.  Spratt,  2  Duv.  4;  Hill  Mfg.  Co.  v.  Boston  & 
Lowell  Ky.,  104  Mass.  122;  Wyman  v.  R.  R.  Co.,  4  Mo. 
App.  35;  insurance  Co.  v.  R.  R.  Co.,  104  U.  S.  146. 

If  an  agent  is  an  independent  contractor,  he  is  liable  to 
the  party  injured  by  the  negligent  act  of  his  employe. 
Hilliard  v.  Richardson,  3  Gray,  349;  Scammon  v.  Chicago, 
25  111.  424;  Pfau  v.  Williamson,  63  111.  16;  Kepperly  v. 
Ramsden,  83  111.  354;  Hale  v.  Johnson,  80  111.  185. 

An  independent  contractor  is  responsible  for  its  sub- 
employes.     Blake  v.  Ferris,  5  N.  Y.  48. 

If  two  railway  companies  are  partners,  each  is  liable  for 
itself  as  well  as  for  the  other.  Bostwick  v.  Champion,  11 
Wend.  571;  18  Wend.  175;  Carter  v.  Peck,  4  Sneed,  203. 

A  mistake  in  misbilling  that  causes  delay  renders  the 
railroad  liable.     C.  &  E.  I.  Ry.  v,  Neimann,  84  111.  App.  272. 

If  an  agent  is  guilty  of  misfeasance,  as  distinguished 


394  Appellate  Courts  of  Illinois. 

Vol.  92.]  L  C.  R  R.  Co.  v.  Foulks. 

from  nonfeasance,  the  agent  is  liable  to  a  third  partj^  injured 
by  the  act.  Bell  v.  Josselyn,  3  Gray,  309;  1  Am.  &  Eng. 
Eno.  of  Law,  2d  Ed.,  1131,  1135,  where  the  authorities  are 
fully  collected. 

The  plaintiflF  in  action  in  tort  can  take  judgment  against 
as  many  defendants  as  he  pleases,  and  may  dismiss  as  to 
other  defendants  served,  at  any  time  before  final  judgment. 
Stainbrook  y.  Duncan,  45  111.  App.  344;  Boston  v.  Simmons, 
150  Mass.  461;  6  L.  R.  A.  629  and  note;  Matthews  v.  D.  L. 
&  W.  R.  R.,  56  N.  J.  Law,  34. 

In  actions  of  tort  the  court  may  enter  judgment  as  to 
one  without  disposing  of  the  case  as  to  others.  The  defend- 
ant against  whom  judgment  is  taken  can  not  assign  the 
fact  as  error.     Davis  v.  Taylor,  41  111.  405. 

The  court  may  grant  a  new  trial  as  to  certain  defendants 
found  guilty  of  tort  by  the  verdict,  and  enter  judgment  as 
to  the  others.  Albright  v.  McTighe,  49  Fed.  Rep.  817; 
Houston  V.  Bruner,  39  Ind.  376;  Lee  v.  Fletcher,  46  Minn. 
49;  Smith  v.  Foster,  3  Cold.  147;  Terpenning  v.  Gallup,  8 
la.  75;  Ileffner  v.  Moyst,  40  Ohip  St.  112,  113;  Hay  den  v. 
Woods,  16  Neb.  306,  and  see  Bicknell  v.  Dorin,  16  Pick. 
478,  for  a  full  examination  of  authorities  by  Chief  Justice 
Shaw. 

In  actions  of  tort  there  can  be  no  variance  where  a  joint 
tort  is  charged,  and  the  proof  shows  one  or  more  of  the 
defendants  guilty.  Swift  &  Co.  v.  Rutkowski,  182  111.  18; 
Frink  v.  Potter,  17  111.  411;  Baker  v.  R.  R.  Co.,  42  111.  73; 
L  &  St.  L.  R.  R.  v.  Hackethal;  72  111.  612;  see,  also,  McCall 
V.  Forsyth,  4  Watts  &  S.  179;  Smith  v.  Seward,  3  Barr.  342; 
Wyld  V.  Pickford,  6  M.  &  W.  222. 

Objection  to  evidence  on  the  ground  of  variance  mpst  be 
made  when  the  evidence  is  offered.  It  is  too  late  to  object 
after  the  evidence  is  in.  Swift  &  Co.  v.  Rutkowski,  182 
111.  18. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  by  appellees  agrainst 
appellant,  together  with  the  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Ry.  Co.,  the  Chesapeake  and   Ohio  Ry.  Co., 
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the  Richmond  and  Danville  Railroad  Company  and  the 
Pennsylvania  Railroad  Company.  The  jury  before  whom 
the  case  was  tried  brought  in  a  verdict  of  guilty  against 
the  Chesapeake  &  Ohio  Ry.  Co.,  the  Pennsylvania  Railroad 
Company,  and  the  appellant,  and  assessed  the  plaintiff's 
damages  at  $1,913.31.  At  a  former  trial  a  jury  had  found 
the  C,  C,  C.  &  St.  L.  Railroad  Company  not  guilty,  and 
service  of  process  was  never  had  against  the  Richmond 
and  Danville  Railroad  Co.  The  verdict  of  the  jury  in  the 
present  case,  therefore,  found  all  the  remaining  defendants 
guilty.  A  motion  for  a  new  trial  was  granted  as  to  the 
others,  and  the  suit  dismissed  as  to  them,  but  the  motion 
was  overruled  as  to  appellant.  The  Circuit  Court  denied 
a  motion  in  arrest  and  entered  judgment  for  the  full  amount 
of  the  verdict  against  appellant  alone. 

The  material  facts  are  that  in  April,  1890,  appellees,  who 
were  doing  business  at  Malvern,  Iowa,  shipped  a  quantity 
of  potatoes  to  Philadelphia.  It  appears  the  route  chosen 
was  not  the  most  direct.  But  the  agent  of  the  O.  &  St.  L. 
Ry.  Co.  at  Malvern  induced  appellees  to  ship  over  the  latter 
road,  promising,  it  is  said,  to  get  the  potatoes  to  Philadel- 
phia within  five  days.  They  were  billed  by  the  agent  of 
O.  &  St.  L.  Ry.  at  Malvern,  Iowa,  to  go  by  "  Kanawha 
Dispatch"  from  East  Dubuque,  Iowa.  The  "Kanawha 
Dispatch  "  is  said  by  appellant's  counsel  to  be  "a  combina- 
tion of  divers  roads  for  the  transmission  of  freight  from 
western  and  eastern  points,"  and  it  is  stated  that  the  appel- 
lant is  not  a  member  of  that  combination.  It  is  conceded, 
however,  that  "  the  freight  agent  of  the  I.  C.  R.  R.  Co.,  and 
his  corps  of  clerks,  transact  all  the  routine  business  of  the 
C,  C,  C.  <fe  St.  L.  R.  R.  Co.  and  the  Kanawha  Dispatch  at 
Chicago,"  but  it  is  insisted  that  they  get  all  their  instruc- 
tions, orders,  etc.,  in  relation  to  such  business  from  the  gen- 
eral agent  of  the  so-called  "  Big  Four"  Company,  and  from 
the  "  Kanawha  Dispatch  "  offices,'  and  not  any  from  ap- 
pellant. The  two  carloads  of  potatoes  in  question  came  to 
the  appellant's  yards  in  Chicago  in  due  course,  and  were  im- 
mediately transferred  as  directed  by  the  transfer  slips,  and 
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forwarded  by  appellant  over  its  own  line  to  Kankakee  the 
same  day.  It  is  not  disputed  that  there  was  no  delay  in 
transit,  while  the  potatoes  were  on  appellant's  tracks.  But 
there  is  some  evidence  tending  to  show  unnecessary  delay 
on  the  part  of  thfe  Chesapeake  &  Ohio,  and  of  the  Penn- 
sylvania Companies.  The  claim  against  appellant  is  that  a 
mistake  was  made  by  its  employes  at  Chicago,  in  billing, 
bj'  which  the  potatoes  were  caused  to  be  shipped  via  the 
Clyde  line  of  steamers,  instead  of  being  forwarded  all  rail. 
The  way  bills  were  made  out  by  appellant,  and  were  erro- 
neous. They  were  made  to  read,  "  Over  the  Illinois  Central 
and  Chesapeake  &  Ohio  to  Richmond,  for  Philadelphia  via 
Clyde  line  of  steamers."  They  should  have  been  billed  "  to 
Charlottesville,  Alexandria,  all  rail  to  Philadelphia."  The 
error  occurred  through  a  mistake,  inadvertently  commit- 
ted by  the  agent  or  employe  at  Chicago,  who  made  out  the 
bills.  The  result  was  that,  upon  arrival  at  Richmond,  the 
potatoes,  which  were  in  bulk,  were  refused  by  the  Clyde 
line  of  steamers,  because,  as  the  published  tariff  of  rates  of 
the  "  Kanawha  Dispatch  "  specifically  states,  bulk  freight 
is  not  taken  on  the  Clyde  line.  At  Richmond  the  way  bills 
were  corrected,  and  the  potatoes  at  length  forwarded  to 
Philadelphia.  There  they  were  refused  by  the  consignee 
on  account  of  their  condition,  caused,  it  is  said,  by  continued 
exposure  to  warm  weather  while  delated  en  route.  There 
is  evidence  tending  to  show  that  the  cars,  while  in  actual 
transit,  made  "  fair  average  timcj"  and  that  the  delay  was 
caused  by  the  misbilling. 

It  is  contended  by  appellant  that  the  act  of  "billing" 
w^as  the  act  of  the  servants  of  the  C,  C,  C.  &  St.  L.  Rail- 
road Company;  that  while  the  billing  was  done  by  the  Illi- 
nois Central  Railroad  Company,  yet,  that  in  so  doing,  and 
in  transmitting  the  freight  over  its  tracks  to  Kankakee,  the 
said  company  was  acting  merely  as  agent  and  servant  of  the 
so-called  '*  Big  Four."  A  contract  between  the  two  com- 
panies was  introduced  in  evidence,  which,  it  is  chiimed,  bears 
.this  construction.  It  provides  that  the  "Big  Four"  shall  do 
all  its  business,  so  far  as  practicable,  over  the  road  of  appel- 
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lant  between  Kankakee  and  Chicago;  that  the  traffic  with 
Chicago  and  points  beyond  shall  be  managed  by  that  com- 
pany, its  cars  between  Kankakee  and  Chicago  and  in  the 
yards  at  the  latter  place,  to  be  moved  and  handled  by  appel- 
lant's engines  and  men.  These  are  the  provisions  upon 
which  appellant  relies  to  sustain  its  claim  of  mere  agency. 
But  the  contract  contains  other  provisions,  and  it  is  clear 
that  it  bears  no  such  narrow  construction.  It  states  that 
it  is  made  for  the  purpose  of  insuring  greater  convenience 
to  the  public  in  the  dispatch  of  business  upon  a  continuous 
line  of  railroad,  of  which  the  respective  ''  parties  hereto  own 
and  operate  parts."  It  provides  that  the  freight  earnings 
shall  be  divided  between  the  two  roads,  each  to  receive  a 
certain  fixed  percentage,  and  passenger  earnings  on  a  mile- 
age basis;  that  neither  party  shall  solicit  business  to  or 
between  certain  points  on  the  lines  of  the  other,  to  be  car- 
ried over  lines  of  other  railroads,  and  that  all  costs  and 
damages  on  account  of  loss  or  injury  of  freight  shall  be 
adjusted  according  to  the  general  rules,  usages  and  customs 
prevailing  between  railroads  of  the  United  States.  Under 
this  contract,  no  matter  which  company  was  responsible 
for  any  particular  part  of  the  business,  each  received  its 
portion  of  the  profits,  and  provision  was  made  for  the 
adjustment  between  them  of  losses  on  account  of  freight. 
Under  this  arrangement,  whether  appellant  be  considered 
responsible  for  mistakes  of  the  other  party  to  the  contract 
or  not,  it  was  clearly  responsible  for  its  own  conduct.  Both 
were  operating  parts  of  a  continuous  line,  for  their  joint 
benefit,  each  for  itself  as  well  as  for  the  other.  What  they 
did  for  each  other  was  done  under  the  contract,  and  not  as 
agents  or  servants.  See  Hale  v.  Johnson,  30  111.  185,  and 
authorities  there  cited. 

It  is  further  contended  that  the  Circuit  Court  erred  in 
rendering  judgment  on  the  verdict  against  appellant  after 
having  set  aside  the  verdict  as  to  its  co-defendants.  The 
verdict  as  returned  by  the  jury  was  as  before  stated  against 
three  defendants.  As  to  the  other  two  their  respective 
motions  for  a  new  trial  were  granted  and  the  suit  dismissed 
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against  them.  The  liability  in  an  action  of  this  kind  is  joint 
and  several,  and  a  new  trial  can  be  granted  as  to  some  of  the 
defendants,  without  being  awarded  as  to  others.  Albright 
V.  M.  Tighe,  49th  Fed.  Rep.  817,  and  cases  there  cited.  This 
is  an  action  of  tort,  and  "  there  is  no  contribution  among 
wrongdoers."  In  actions  ex  delicto  a  judgment  may  be 
taken  against  part  of  the  defendants,  and  the  case  dismissed 
as  to  the  others.  (Davis  v.  Taylor,  41  111.  405,  p.  408.)  If  a 
verdict  is  returned  against  several  defendants  in  such  action 
and  judgment  is  rendered  acyainst  them,  it  must  be  for  the 
full  amount  against  all.  But  it  is  not  error  to  dismiss  as  to 
a  part  and  take  judgment  against  the  remaining  defendant 
upon  a  verdict  of  guilty  against  each.  "  It  was  not  neces- 
sary to  sue  all  or  recover  against  all.  (Stainbrook  v.  Dun- 
can, 45  111.  App.  344.)  It  is  urged  that  appellant  was  preju- 
diced by  evidence  which  was  only  competent  against  its 
co-defendants  who  have  escaped  liability;  that  appellant  was 
entitled  to  have  the  case  tried  upon  evidence  admissible  as 
to  itself  alone.  It  does  not,  however,  appear  that  appellant 
was  thus  prejudiced,  there  being  evidence  to  support  the 
verdict  against  itself.  Apparently  no  objection  was  made 
in  its  behalf  to  the  admission  of  the  evidence  now  com- 
plained of  and  to  its  consideration  by  the  jury  as  against 
any  but  its  co-defendants  and  it  was  certainly  admissible 
against  them. 

It  is  contended  that  there  was  a  variance  between  the 
evidence  and  the  declaration,  and  that  the  trial  court  erred 
in  refusing  to  exclude  such  evidence  upon  motion  to  that 
end  made  at  the  close  of  the  plaintiff's  evidence,  and  again 
afttir  all  the  evidence  was  in.  In  Swift  v.  Rutkowski,  183 
III.  IS,  where  a  similar  motion  was  made  at  the  close  of 
plaintiff's  evidence  (p.  22).  the  court  said:  "It  is  a  well 
settled  rule  that  a  party  desiring  to  take  advantage  of  a 
variance  between  the  declaration  and  the  evidence,  should 
object  to  the  evidence  when  offered  and  point  out  wherein 
the  variance  consists,  so  that  the  other  party  may  amend 
the  declaration  and  thus  avoid  the  objection.  If  this  course 
is  not  pursued  the  objection  to  the  evidence  will  be  regarded 
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as  waived."  If  the  objection  was  so  made  in  the  present 
case  our  attention  has  not  been  called  to  it.  It  appears  only 
to  have  been  made  after  the  plaintiffs  had  closed  their  evi- 
dence, when  the  right  to  make  it  had  been  waived.  But 
aside  from  the  waiver,  we  do  not  regard  the  objection  as 
well  taken.  The  proof  substantially  sustains  the  declara- 
tion as  to  the  material  averments  and  as  .to  particulars 
essential  to  recovery. 

It  is  claimed  that  the  jury  were  erroneously  instructed 
in  behalf  of  appellee.  The  objection  to  the  first  instruction 
is  that  it  enumerates  a  number  of  facts  in  favor  of  appel- 
lee, and  ignores  the  defense  of  appellant  that  the  mistake 
in  billing  was  the  mistake,  not  of  appellant  acting  for  itself, 
but  as  agent  of  the  "  Big  Four  "  and  the  "  Kanawha  Dis- 
patch." But  as  we  have  above  said,  appellant  was  under 
its  contract  acting  for  itself  as  well  as  for  the  others,  and  is 
answerable  for  its  own  conduct.  If  there  is  any  material 
error  in  the  instructions  complained  of  it  is  not  pointed  out. 

Complaint  is  made  of  the  admission  of  improper  evi- 
dence, contained  in  a  deposition  taken  upon  notice.  But 
the  fact  that  the  potatoes  arrived  at  Philadelphia  *'in  bad 
condition "  is  not  denied.  The  objection  is  that  the  wit- 
ness who  so  testified,  stated  a  mere  conclusion,  and  did  not 
tell  how  he  knew  the  condition.  Whether  they  were  in 
good  or  bad  condition  was  a  question  of  fact.  Appellant 
was  not  precluded  from  cross-examination  nor  from  prov- 
ing the  contrary  had  it  so  desired.  No  motion  was  made 
to  suppress  the  deposition. 

There  was  evidence  which  apparently  supported  the  ver- 
dict as  against  at  least  one  of  the  appellant's  co-defendants, 
as  to  whom  the  suit  was  dismissed,  tending  to  show  negli- 
gence and  unreasonable  delay  at  Philadelphia  after  the 
arrival  of  the  potatoes  there.  But  this  can  not  relieve 
appellant  of  responsibility  for  damages  caused  by  its  own 
mistake.  We  find  no  substantial  error  in  the  judgment  and 
it  will  have  to  be  affirmed. 
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Isadore  Berkenfield  y.  The  People  of  the  State  of  Illinois. 

1.  Criminal  Trocedxtkk— Sufficiency  of  the  Record  of  Impaneling  the 
Grand  Jury. — Where  the  record  of  a  criminal  proceeding  shows  affirm- 
atively that  the  grand  jury  was  called,  impaneled  and  sworn,  and  a  fore- 
man appointed,  the  necessary  intendment  is  that  the  grand  jury  was 
properly  organized. 

2.  Same— Commitments  Until  Both  Fine  and  Costs  Are  Paid,— 
Where  the  punishment  provided  by  a  statute  for  an  offense  is  both  fine 
and  imprisonment,  the  court  may,  upon  conviction,  order  as  a  part  of 
the  judgment,  a  commitment  until  both  fine  and  costs  are  fully  paid. 

3.  Same— -A  Defendant  Can  i\'o^  Complain  of  Errors  Favorable  to 
Himself. — A  party  can  not  complain  of  errors  favorable  to  himself  and 
by  which  he  is  not  injured. 

4.  Criminal  "Law— Obtaining  Credit  by  False  Statements  by  a  Mem- 
ber of  a  Firm.— A  false  representation  in  writing  by  a  partner  of  the 
financial  standing  of  his  firm  is  in  effect  a  representation  of  his  own 
standing. 

5.  Penal  Statutes— TTTiere  the  Rule  of  Construction  is  Not  Vio- 
lated.—-The  rule  that  a  penal  statute  must  be  strictly  construed  is  not 
violated  by  giving  to  its  words  a  reasonable  meaning,  according  to  the 
sense  in  which  they  were  intended. 

Indictment  for  Obtaining  Credit  by  False  Pretense^.— Error  to 

the  Criminal  Court  of  Cook  County;  the  Hon.  Arba  N.  Waterman, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1900.    Affirmed.    Opinion  filed  December  18, 1900. 

James  K.  Ward,  attorney  for  plaintiff  in  error. 

Charles  S.  Denekn,  State's  Attorney,  for  defendant  in 
error;  Moritz  Rosenthal  and  Joseph  A.  Griffin,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted  and  convicted  of  obtaining 
credit  by  means  of  false  and  fraudulent  statements  and  rep- 
resentations as  to  the  financial  standing  of  the  firm  of  S, 
Levy  &  Co.  of  which  he  was  a  member,  and  thereby  obtain- 
ing considerable  sums  of  money. 

The  first  ground  upon  which  it  is  sought  to  reverse  the 
conviction  is  that  the  indictment  was  not  returned  by  a 
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legally  constituted  grand  jury.  It  is  said  by  counsel  for 
pluintiflf  in  error  that  the  record  shows  the  Criminal 
Court  "  ordered  the  jury  commissioners  of  Cook  county 
'  to  select  fifty  persons,'  and  directed  that  the  jury  commis- 
sioners within  five  days  after  such  selection  should  certify 
the  names  of  the  persons  so  selected  as  grand  jurors  to  the 
clerk  of  the  court,  and  the  clerk  of  the  court  was  directed 
to  issue  and  deliver  to  the  slieriff,  at  least  ten  days  before 
the  next  term  of  the  court  thereafter,  a  summons  command- 
ing the  sheriff '  to  summon  the  persons  so  selected '  to  appear 
on  the  fourth  Monday  of  the  next  term  of  court '  and  con- 
stitute a  grand  jury  for  said  term.'  "  It  is  urged  that  this 
affirmatively  shows  the  grand  jury  which  returned  the 
indictment  was  not  drawn  by  the  clerk  from  the  grand  jury- 
box,  as  required  by  statute,  and  that  fifty  persons  were 
selected  by  the  jury  commissioners  and  certified  to  the 
court,  whereas  it  is  claimed  that  a  grand  jury  under  the 
statute  means  a  body  composed  of  not  less  than  sixteen 
nor  more  than  twenty-three  persons;  that  the  order  of  court 
to  select  fifty  persons  was  in  excess  of  its  power.  It 
appears,  however,  that  in  the  motion  made  to  quash  the 
indictment  herein,  this  objection  was  not  made  in  the  court 
below,  nor  was  it  raised  in  any  form,  either  upon  the  motion 
for  a  new  trial,  nor  in  arrest  of  judgment,  nor  in  any  other 
way.  It  is  raised  for  the  first  time  after  the  record  has 
been  filed  in  this  court,  not  in  the  original  assignment  of 
errors,  but  in  an  additional  assignment  subsequently  made 
by  leave  of  court  here.  It  has  been  held  in  this  State  that 
such  a  question  should  have  been  presented  "  either  on  a 
challenge  to  the  array  of  the  grand  jury  or  on  a  motion  to 
have  quashed  the  indictment,  for  the  reason  that  the  indict- 
ment was  found  by  a  body  not  legally  assembled."  Stone 
V.  The  People,  2  Scam.  326  (334).'  To  the  same  eflFect  is 
Barron  v.  The  People,  73  111.  256  (258),  where  nineteen 
instead  of  twenty-three  persons,  as  required  by  statute, 
were  summoned  as  grand  jurors,  and  it  was  held  too  late 
to  make  the  objection  on  appeal,  no  such  objection  hav-- 
ing  been  made  in  the  court  below.     In  Williams  v.  The 
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People,  54  III.  423,  where  objection  was  made  that  the 
record  did  not  show  aiBrraatively  a  proper  organization 
of  the  grand  jury,  it  was  held  sufficient  that  it  recited 
that  such  jury  ''  was  called,  impaneled  and  sworn,  and  a 
foreman  appointed.  The  necessary  intendment  is  that  a 
grand  jury  so  sworn  was  properly  organized."  See  also, 
Sullivan  v.  *The  People,  156  111.  94  (95).  These  facts  are 
recited  in  the  record  before  us. 

Does  it,  however,  appear  upon  the  face  of  this  record  that 
the  grand  jury  was  not  selected  in  tlie  manner  provided  by 
law,  as  contended  by  counsel  for  plaintiff  in  error?  AVe 
think  not.  The  act  authorizing  the  appointment  of  jury 
commissioners  (R.  S.,  Chap.  78,  Sec.  26  et  seq.)  requires  said 
commibsioners  to  prepare  a  list  of  electors  possessing  the 
necessary  legal  qualifications,  and  to  '*  select  the  necessary 
number  of  names  from  said  jury  list"  to  be  written  on 
separate  tickets  and  placed  in  a  grand  jury  box.  In  the 
case  of  grand  jurors  the  statute  fixes  the  number  of  names 
required,  whether  the  judge  so  certifies  or  not.  The  clerk 
is  then  required  to  repair  to  the  office  of  the  jury  commis- 
sioners and  draw  at  random  the  necessary  number  of  names, 
and  certify  them  to  the  sheriflf  to  be  summoned.  The 
order  of  court  in  question  literally  directed  the  jury  com- 
missioners to  do  what  the  statute  requires  of  them,  viz., 
select  a  number  of  persons  qualified,  whose  names  by  the 
statute  are  required  to  go  into  the  box  from  which  the 
names  of  the  grand  jurors  are  to  be  drawn.  The  number 
of  these  was  erroneously  stated  in  the  order,  but  the  num- 
ber necessary  to  constitute  a  grand  jury  is  fixed  by  the  stat- 
ute at  twenty-three.  (R.  S.,  Sec.  16,  Chap.  7S.)  The  order 
does  not  specifically  require  the  clerk  to  repair  to  the  office 
of  the  jury  commissioners  and  draw  the  necessary  number 
of  names,  but  the  statute  makes  it  his  duty  so  to  do,  and  no 
such  order  of  court  is,  by  the  statute,  made  essential.  The 
part  of  the  order  requiring  the  commissioners  to  certify  to 
the  clerk  the  names  so  selected,  is  not  necessary,  but  there 
can  be  no  harm  in  the  jury  commissioners  furnishing  the 
clerk  such  a  list  of  the  names  drawn  by  him.    The  order 
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further  requires  the  clerk  to  issue  a  summons  commandincr 
the  sheriff  to  summon  the  persons  so  selected.  The  record 
shows  twenty-three  persons  were  in  fact  so  selected,  and 
summoned.  The  order  in  question  is  inaccurately  worded 
no  doubt,  but  it  does  not  show,  as  is  contended  by  counsel 
for  plaintiff  in  error,  that  the  grand  jury  was  not  drawn  as 
the  statute  requires. 

It  is  contended  that  the  indictment  does  not  state  any 
offense  under  the  law. 

The  97th  section  of  chapter  38,  R.  S.,  provides  that 
whoever,  by  any  false  representation  in  writing,  signed 
by  hira,  of  his  own  respectability,  wealth  or  mercantile 
correspondence  or  connections,  obtains  credit  and  thereby 
defrauds  any  person  of  money,  goods,  chattels  or  any  valu- 
able thing  *  *  *  shall  be  fined  not  exceeding  $2,000, 
and  confined  in  the  county  jail  not  exceeding  one  year." 
It  is  urged  that  in  the  case  at  bar  the  plaintiff  in  error  is 
not  charged  and  is,  by  the  evidence,  not  shown  to  have 
made  the  representations  complained  of  concerning  "his 
own  "  wealth,  but  that  the  representations  were  made  by  the 
firm  of  S.  Levy  &  Co.,  of  which  plaintiff  in  error  was  a 
member,  of  its  financial  standing.  The  statement  in  ques- 
tion is  signed  '*  S.  Levy  &  Co.,  by  I.  Berkenfield,  July  31, 
1897."  That  it  was  a  false  statement  of  the  financial  con- 
dition of  the  firm,  and  that  it  was  accepted  by  the  bank  to 
which  it  was  given,  and  that  thereby  the  members  of  the 
firm  obtained  credit  and  mone}^  and  defrauded  the  bank,  is 
scarcely  disputed,  or,  at  all  events,  is  sufficiently  shown  by 
the  evidence.  It  is  urged  that  the  words  "  his  own "  are 
not  applicable  to  a  statement  made  by  a  firm;  that  these 
words  relate  exclusively  to  that  which  is  his,  not  his  in  con- 
nection with  others.  There  can,  however,  be  no  serious 
question,  we  believe,  but  that  a  false  representation  in 
writing  of  the  financial  standing  of  a  firm  by  a  member  of 
such  firm,  is,  in  fact,  a  representation  of  such  member's  own 
standing  or  wealth.  It  is,  we  think,  true,  that  credit 
extended  or  money  paid  to  a  firm  is  extended  and  paid  to 
them  as  individuals  as  well  as  jointly.     In  Meadowcroft-v. 
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The  People,  163  111.  56,  on  page  73,  discussing  an  objection 
that  an  indictment  did  not  charge  insolvency  of  a  partner- 
ship, it  is  said :  "  This  claim  is  based  upon  the  theory 
that  a  partnership  is  a  legal  entity,  distinct  from  and  inde- 
pendent of  the  persons  composing  it.  Whatever  may  be 
the  law  of  other  States,  such  is  not  the  law  of  this  State.'' 
And  again :  "  The  fact  that  they  did  their  banking  business 
under  the  name  of  '  Meadowcroft  Bros.,'  did  not  make  that 
mere  name  a  legal  entity  and  endow  it  with  a  pereonal  exist- 
ence distinct  from  and  independent  of  themselves.  *  *  * 
If  they  were  solvent,  then  Meadowcroft  Bros,  was  solvent; 
and  if  they  were  insolvent  then  Meadowcroft  Bros,  was 
insolvent;  for  there  was  no  such  person,  either  natural  or 
artificial,  in  existence,  as  Meadowcroft  Bros.,  distinguished 
from  Charles  J.  Meadowcroft  and  Frank  R.  Meadowcroft." 
And  in  the  same  case  (p.  71),  in  answer  to  the  objection 
that  a  penal  statute  must  be  strictly  construed,  it  is  held 
that  this  rule  is  not  violated  by  giving  the  words  of  a 
statute  a  reasonable  meaning  according  to  the  sense  in 
which  they  were  intended. 

It  is  further  urged  that  the  judgment  and  sentence  are 
improper,  because  not  proportioned  to  the  nature  of  the 
offense,  and  in  providing  that  "  at  the  expiration  of  "  a  term 
of  imprisonment  for  one  year,  the  prisoner  shall  be  confined 
to  the  county  jail  "  until  the  fine  and  costs  are  fully  paid  or 
satisfied  at  the  rate  of  $1.50  per  day."  We  agree  with  the 
state's  attorney  that  in  effect  the  only  offense  charged  was 
that  of  obtaining  credit  by  false  written  pretenses  in  viola- 
tion of  section  97  above  quoted.  By  agreement  of  counsel 
and  court,  those  counts  of  the  indictment  based  upon  any 
other  section  of  the  statute  were  considered  as  eliminated. 
The  general  verdict  of  guilty,  therefore,  could  only  apply 
to  the  remainingcounts  charging  in  different  ways  the  same 
offense,  a  violation  of  section  97.  Lyons  v.  The  People,  68 
111.  271.  It  is  said  the  court  had  no  authority,  under  an 
indictment  charging  substantially''  a  single  offense,  upon 
conviction  for  which  both  fine  and  imprisonment  are  to  be 
inflicted,  to  order  confinement  in  the  county  jail  for  failure 
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to  pay  the  fine,  to  commence  at  the  expiration  of  the  term 
of  imprisonment  directly  inflicted  as  punishment  for  the 
offense  itself.  But  the  statute  provides  (K.  S.  Chap.  38, 
Div.  14,  Sec.  452)  that  "  when  a  fine  is  inflicted  the  court 
may  order  as  a  part  of  the  judp^ment  that  the  offender  be 
committed  to  jail,  there  to  remain  until  the  fine  and  costs 
are  fully  paid,  or  he  is  discharged  according  to  law."  The 
punishment  provided  by  the  statute  in  case  of  convictions 
for  the  offense  charged  in  this  prosecution  is  both  fine  and 
imprisonment,  and  as  **part  of  the  judgment,"  the  court 
may  order  the  commitment,  as  was  done.  The  statute 
authorizes  such  commitment  until  both  fine  and  costs  are 
fully  paid.  In  this  case,  the  court  moderated  the  severity 
of  the  statutory  sentence  by  allowing  the  offender  a  credit 
of  $1.50  per  day  to  be  applied  on  such  fine  for  each  day  of 
additional  confinement.  If  this  is  an  error  it  is  favorable 
to  the  prisoner.  There  is  a  statutory  provision,  whether 
applicable  hero  or  not,  which  permits  any  person  convicted 
of  misdemeanor  punishable  by  fine  to  be  required  to  work 
out  such  fine  and  costs  at  the  rate  of  $1.50  per  day  in  a 
workhouse  or  on  public  roads.  (R.  S.,  Chap.  38,  Sec.  168b.) 
The  plaintiff  in  error  may  at  any  time  pay  the  fine  imposed, 
and  he  will  then  be  entitled  to  his  discharge.  Otherwise 
the  privilege  is  accorded  him  of  being  credited  upon  the 
amount,  the  sum  of  $1.50  per  day  for  each  day  of  his  deten- 
tion. It  has  been  frequently  held  that  a  party  can  not 
complain  of  errors  favorable  to  himself,  and  by  which  he  is 
not  injured.  In  Harmison  v.  City,  153  111.  313  (317),  it  is 
said  ^'  appellants  can  not  complain  that  the  amount  of  the 
fine  assessed  against  them  is  less  than  the  minimum  pro- 
vided for  by  the  ordinance.  The  error,  if  such  it  were,  is 
in  their  favor."  The  contention  that  the  sentence  in  effect 
constituted  a  suspension  of  the  fine  until  the  expiration  of 
the  year's  imprisonment  imposed  as  part  of  the  sentence, 
is  not  sustained  by  reference  to  authority,  nor  is  it  in  accord- 
ance with  the  facts.  The  plaintiff  in  error  has  the  privileofe 
of  paying  the  fine  at  any  time.  Not  doing  so  prior  to  the 
expiration  of  his  term  of  imprisonment  under  the  sentence, 
his  subsequent  detention  is  because  of  such  failure. 
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The  contention  that  improper  evidence  was  offered  to 
disprove  the  statements  or  representations  upon  which  the 
indictment  was  founded  is  argued  at  considerable  length.  It 
must  suffice  to  say  that  we  have  carefully  considered  the 
evidence  in  question,  and  regard  the  objection  as  not  well 
founded.  To  discuss  the  points  raised  in  detail  would 
unduly  extend  this  opinion  and  we  do  not  deem  it  neces- 
sary. The  evidence  certainly  tended  to  establish  guilt  with 
reasonable  certainty,  and  this  proof  was  not  broken  down 
in  behalf  of  the  defendant.  Wharton's  Crim.  Law,  'Vol.  2, 
8ec.  1165.  The  statement  made  in  the  name  of  the  firm 
over  defendant's  signature,  in  view  of  the  attendant  cir- 
cumstances in  evidence,  amply  justifies  the  conclusion  of 
bad  faith  and  intent  to  defraud.  The  jury  were  justified  in 
concluding  that  the  representations  were  intended  to  be 
something  more  than  a  mere  expression  of  opinion,  and 
that  relying  thereon  the  bank  was  defrauded. 

We  find  no  substantial  error  in  the  admission  or  rejec- 
tion of  evidence,  nor  in  the  giving  or  refusing  of  instruc- 
tions* We  are  convinced  the  plaintiff  in  error  was  fairly 
tried,  and  the  verdict  and  judgment  were  amply  warranted 
by  the  evidence. 

The  judgment  of  the  Criminal  Court  must  be  affirmed. 
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Henry  Schmitz  v.  Wilbert  Ort. 

1.  l^TnskTffCEa— Ditches  and  Drains,— -Where  water,  which  does 
not  naturally  flow  that  way,  is  cast  upon  premises  without  the  owner's 
consent,  such  owner  may,  if  he  can  do  so  without  a  breach  of  the  peace, 
lawfully  obstruct  the  wrongful  flow  of  such  water  upon  his  premises. 

Action  for  Obstmctingr  Ditches.— Appeal  from  the  Circuit  Court  of 
Hancock  County;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1900.  Keveraedand  remanded.  Opinion 
filed  September  11,  1900.    Rehearing  denied  November  27,  1900.. 

Miller  &  Williams  and  D.  E.  Mack,  attorneys  for  appel- 
lant. 

Apollos  W.  O'Habba,  attorney  for  appellee. 

Me.  Presiding  Justice  Wright  delivered  the  opinion  of  * 
the  court. 

This  suit  was  commenced  before  a  justice  of  the  peace  by 
appellee  against  appellant  to  recoverdamages  for  the  alleged 
wrongful  obstruction  of  a  drain  or  ditch  upon  the  lands  of 
the  former  and  the  case  was  appealed  to  the  Circuit  Court, 
where  the  trial  by  jury  ended  in  an  instruction  by  the  court 
directing  a  verdict  finding  the  issues  for  the  appellee,  with 
damages  at  one  cent,  whereupon,  after  overruling  appel- 
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Icint's  motion  for  a  new  trial,  the  court  gave  judgment  against 
him  upon  the  verdict,  from  which  this  appeal  is  brought, 
and  to  effect  a  reversal  of  the  judgment  appellant  insists 
that  in  such  action  of  the  court  in  directing  a  verdict  at  the 
instance  of  appellee  and  in  the  rejection  of  certain  evidence 
there  is  manifest  error. 

The  parties  are  adjoining  farm  owners.  Appellee  opened 
a  ditch  upon  his  own  land  and  discharged  the  water  there- 
from through  a  hedge  row  or  fence  into  a  ditch  upon  the 
public  highway,  and  the  waters  ran  from  thence  along  the 
highway  drain,  from  which  they  were  discharged  upon  the 
land  of  appellant  in  considerable  quantity,  described  by  him 
as  four  inches  in  volume,  and,  as  he  contends,  thereby  cre- 
ated a  nuisance  upon  his  lands,  and  upon  the  premises  about 
his  barn.  Appellant's  insistence  is  that  such  w^aters  were 
diverted  from  their  natural  course  of  drainage,  and  but  for 
the  ditch  appellee  had  constructed,  none  of  them  would 
flow  upon  his  premises.  Appellant  obstructed  appellee's 
drain  at  the  road  or  hedge  row;  appellee  removed  the 
obstruction,  but  it  was  as  often  renewed  by  appellant, 
whereupon  appellee  brought  this  suit  to  recover  for  such 
acts  of  appellant  in  so  obstructing  the  ditch. 

Upon  the  trial  of  the  cause  the  court  rejected  evidence 
offered  by  appellant  as  to  the  natural  flow  or  course  of  the 
water,  although  it  was  contended  by  appellee  the  water 
naturally  flowed  as  he  had  drained  it,  which  was  denied  by 
appellant. 

In  this  ruling  the  court  doubtless  entertained  the  view, 
and  proceeded  upon  that  theory,  that  independently  of  the 
natural  flow  of  the  water,  appellant  had  no  right  to  obstruct 
the  drain  under  any  conditions.  At  the  close  of  all  the 
evidence,  at  the  instance  of  appellee,  the  court  instructed 
the  jury  to  And  the  issues  for  the  appellee  and  assess  the 
damages  at  one  cent.  In  the  rejection  of  the  offered  evi- 
dence and  directing  the  verdict  we  think  the  court  erred. 

If  the  waters  that  were  cast  upon  the  appellant's  prem- 
ises by  means  of  the  ditch  made  by  appellee  did  not 
naturally  flow  that  way,  appellee  had  no  right  to  drain 
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them  there  without  the  consent  of  appellant.  This  princi- 
ple is  so  well  established,  and  familiar  as  not  to  need  the 
citation  of  authorities  in  support  of  it.  If  the  waters 
so  cast  upon  the  premises  did  not  naturally  flow  there, 
that  would  be  conclusive  proof  that  the  general  course 
of  drainage  had  been  departed  from.  If  appellant  could, 
as  he  did,  without  a  breach  of  the  peace,  obstruct  such 
wrongful  flow  of  the  water  upon  his  premises,  he  had  the 
lawful  right  to  do  so.  This  principle,  if  possible,  is  even 
more  familiar  than  the  previous  one.  In  Calef  v.  Thomas, 
81  111.  480,  the  court,  in  discussing  this  subject,  said,  citing 
from  Blackstone : 

'  "  The  principles  of  the  law  applicable  to  the  case,  are, 
in  the  main,  well  settled  and  familiar  to  the  profession. 
Blackstone  says  a  private  nuisance  is  'anythinor  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements  or  hereditaments 
of  another.'  Book  3d  (Shars wood's  edition).  214,  side  216. 
And  in  the  same  book,  at  page  5,  he  also  says  '  whatsoever 
unlawfully  annoys  or  doth  damage  to  another  is  a  nuisance, 
and  such  nuisance  may  be  abated,  that  is,  taken  away  or 
removed  by  the  party  aggrieved  thereby,  so  as  he  commits 
no  riot  in  the  doing  of  it.  But  in  order  to  justify  the  removal 
it  must  appear  that  the  obstruction  was  wrongfully  incum- 
bering his  premises,  and  that  he  therefore  removed  it,  doing 
no  unnecessary  damage.  If  it  appears  that  he  unneces- 
sarily destroyed  it  or  appropriated  it  to  his  own  use  the 
justification  fails.     Waterman  on  Trespass,  Sec.  684." 

The  evidence,  therefore,  that  was  ofl'ered  by  appellant, 
and  rejected  by  the  court,  tending  to  prove  that  appellee 
had  wrongfully  diverted  the  water  from  the  natural  course 
of  drainage,  and  caused  it  to  be  cast  upon  his  premises, 
was  material  to  prove  that  such  water  was  wrongfully 
incumbering  his  premises,  so  that  it  might  appear,  if  such 
was  the  fact,  that  he  removed  the  cause  of  such  incum- 
brance, doing  no  unnecessary  damage  to  appellee. 

Therefore  the  question  whether  such  waters  had  been 
wrongfully  diverted  from  their  natural  course,  and  wrong- 
fully cast  upon  appellant's  premises,  was  a  material  ques- 
tion of  fact,  which  ought  to  have  been  submitted  to  the 
jury  under  proper  instructions,  and  if  upon  that  issue  they 
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had  found  for  appellant  he  should  be  acquitted  of  tbe 
alleged  trespass,  otherwise  he  should  be  found  guilty  and 
the  damages  assessed  against  him. 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded  for  a  new  trial. 
Eeversed  and  remanded. 


Carl  F.  Bartling,  Goanty  Treasurer^  v.  The  People  ex  rel. 

1.  Construction  of  Statutks— ^ppoinimcnf  of  Shorthand  Report- 
ers of  City  Courts— 'Conipensation.—The  &r\t  of  1887  authorizing  the 
judges  of  the  Circuit  Courts  to  appoint  shorthand  reporters  for  the  tak- 
ing and  preservation  of  evidence  and  to  provide  for  their  compensation 
has  no  application  to  city  courts. 

Mandamus,  to  compel  the  county  treasurer  to  pay  an  order  in  favor 
of  the  shorthand  reporter  of  the  City  Court  of  the  City  of  Lit<.'hfield. 
Appeal  from  the  City  Court  of  the  City  of  Litchfield;  the  Hon.  Amos 
Oller,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1900. 
Revei*sed.  Opinion  filed  June  12,  1000.  Rehearing  denied  December 
7,  1900. 

M.  M.  Crkiohton,  State's  Attorney,  and  Lane  &  Cooper, 
attorneys  for  appellant. 

McWiLLiAMs  &  Sons,  attorneys  for  appellee. 

Mr.  Prksidino  Justicb  Wrioht  delivered  the  opinion  of 
the  court. 

Proceeding  in  mandamus  was  instituted  in  the  City  Court 
of  Litchfield  against  appellant  to  compel  him,  as  county 
treasurer  of  the  county  of  Montgomery,  to  jmy  the  certifi- 
cate of  the  judge  of  the  City  Court,  issued  to  the  short- 
hand reporter  of  that  court,  amounting  to  sixty  dollars. 
Upon  the  hearing  the  court  awarded  the  peremptory  writ 
of  mandamus  requirins^  payment  from  the  county  treasury 
of  the  specified  sum  due  to  the  shorthand  reporter  of  the 
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City  Court,  from  which  judgment  appellant  prosecutes  this 
appeal. 

The  act  of  1887  authorizes  the  judges  of  the  Circuit  Courts 
to  appoint  shorthand  reporters  for  the  taking  and  preserva- 
tion of  evidence  and  to  provide  for  their  compensation,  the 
latter  to  be  fixed  by  the  judge  appointing  the  reporter,  not 
exceeding  five  dollars  per  day,  and  to  be  paid  out  of  any 
funds  of  the  county  in  the  hands  of  the  county  treasurer 
upon  certificate  of  the  presiding  judge.  It  is  contended  the 
provisions  of  this  act  are  extended  to  judges  of  city  courts 
by  virtue  of  the  act  of  1877  in  relation  to  city  courts  in 
which  it  is  provided  that  the  judges  of  such  courts  shall  be 
vested  with  the  same  powers  and  perform  the  same  duties 
as  circuit  judges,  and  by  this  contention  it  is  sought  to  su]v 
port  the  judgment  of  the  court  by  which  the  peremptory 
writ  of  mandamus  was  awarded,  requiring  the  shorthand 
reporter  of  the  city  court  to  be  compensated  from  the  county 
treasurer. 

The  only  point  wo  deem  it  necessary  to  decide,  is  to  ascer- 
tain the  legislative  intent,  in  the  passage  of  the  statutes  to 
which  we  have  referred  respecting  the  appointment  and  the 
compensation  of  the  shorthand  reporter  appointed  by  the 
city  court.  The  description  of  the  powers  and  duties  of 
judges  of  city  courts,  mentioned  in  the  statute,  must  be 
restricted  to  the  territorial  jurisdiction  of  the  court,  in  the 
same  sense  that  the  territorial  jurisdiction  of  the  various 
Circuit  Courts  of  the  several  counties  of  the  State  are  limited 
— the  city  court  to  the  city,  and  the  Circuit  Court  of  each 
county  to  its  particular  county.  The  authority  of  the 
statute  is  that  the  several  judges  of  the  Circuit  Courts  in 
this  State  may  appoint  a  shorthand  reporter  for  their 
respective  courts.  It  needs  no  argument  to  prove  that  the 
words  "their  respective  courts"  mean  the  Circuit  Courts  of 
the  State,  each  of  which  is  limited  territorially  by  the 
boundary  of  the  county  in  which  it  is  held.  No  authority 
is  therefore  conferred  by  the  statute  to  appoint  or  compen- 
sate a  shorthand  reporter  for  any  court,  the  territorial  juris- 
diction of  which  is  not  co-extensive  with  the  county  in 
which  the  appointment  is  to  be  made. 
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The  case  of  Hercules  v.  Railway,  141  111.  499,  cited  by 
counsel  for  appellee,  is,  we  think,  in  harmony  with  the  views 
we  have  herein  expressed. 

The  judgment  of  the  City  Court  will  be  reversed. 


Mansur  &  Tebbetts  Implement  Co.  v.  Charles  B.  Atter- 

bury. 

1.  Verdicts— On  Conflicting  Evuience, — Where  the  evidence  is  con- 
flicting and  the  verdict  has  the  approval  of  the  trial  judge,  the  Appellate 
Court,  as  a  general  rule,  will  be  unwilling  to  disturb  the  finding  on  the 
ground  that  it  is  contrary  to  the  evidence. 

Assumpsit,  on  promissory  notes.  Appeal  from  the  Circuit  Court 
of  Montgomery  County;  the  Hon.  Truman  E.  Ames,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion 
filed  June  12,  1900.    Rehearing  denied  November  27,  1900. 

D.  V.  TouNOBLooD,  McWiLLiAAis  &  SoNs  and  Amos  Mil- 
LKR,  attorneys  for  appellant. 

Lane  &  (vOopkb  and  Amos  Ollkr,  attorne\^s  for  appellee. 

Mr.  Justice  BuRROuops  delivered  the  opinion  of  the  court 

This  was  an  action  of  assumpsit  by  appellant  against 
appellee  to  recover  upon  two  promissory  notes  given  by  the 
latter  to  the  former. 

Appellee,  among  other  ple*as,  pleaded  a  set-off,  in  which 
he  claimed  that  appellant,  on  account  of  over-pa3"ments  that 
he  had  made  in  the  numerous  dealings  between  them,  owed 
him  a  large  sum  of  money  over  and  above  the  amount  due 
from  him  to  appellant  on  the  notes  sued  on. 

The  case  was  tried  by  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  appellee  on  his  plea  of  set-off  for  $327.  To 
reverse  that  judgment,  this  appeal  is  prosecuted,  and  the 
grounds  urged  are  (1)  that  the  verdict  is  against  the  evidence, 
and  (2)  that  the  court  admitted  improper  evidence  against 
appellant,  and  rejected  proper  evidence  offered  by  him. 
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The  case  involves  a  long  account  between  the  parties  to 
the  suit,  covering  many  transactions,  and  occurring  at  vari- 
ous times.  The  evidence  is  very  voluminous,  and  has  been 
so  abstracted  by  counsel  for  appellant  that  we  are  unable 
to  arrive  at  a  satisfactory  conclusion  as  to  the  correctness 
of  the  judgment,  from  the  printed  abstracts  filed  in  this 
court.  But  we  have  with  much  labor,  given  the  whole  rec- 
ord a  careful  examination,  and  have  concluded  that  as  the 
evidence  before  the  jury  was  conflicting,  and  approved  by 
the  trial  judge,  we  are  unwilling  to  say  that  the  verdict  is 
contrary  to  the  evidence. 

The  rulings  of  the  trial  judge  on  the  evidence,  on  the 
whole,  in  our  opinion,  were  not  such  as  to  warrant  appel- 
lant in  complaining  of  them,  for,  upon  the  w^hole,.they  were 
fair,  and  we  can  not  say  that  appellant  has  been  prejudiced 
thereby. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court  in  this  case. 

Judgment  affirmed. 


Edwin   A*  Wilson  t.  St.  John's  Hospital. 

1.  Variances — Not  Reached  by  General  0bjection8,~'A  general  ob- 
jection to  evidence  will  not  reach  a  variance  when  an  amendment  to 
the  pleadings  could  have  cured  the  variance  had  that  objection  been 
specificallv  made. 

2.  Pbacticb— iVbfe  and  Guaranty  AdmisHtble  Under  the  Common 
Counts.— X  promissory  note  and  a  guaranty  are  admissible  in  evidence 
under  a  declaration  containing  the  common  counts  only. 

3.  Same—  Waiver  of  a  Rule  for  a  BUI  of  Particulars.— A.  defendant 
who  procures  a  rule  for  a  bill  of  particulars  is  in  a  position  to  demand 
a  compliance  with  the  rule  or  a  dismissal  of  the  common  counts  from 
the  declaration,  but  if  he  does  neither  and  goes  to  trial  he  will  be 
considered  as  having  waived  a  compliance  with  the  rule  for  a  bill  of 
particulars. 

4.  Nudum  Pactum—  When  a  Contract  of  Guaranty  is  Not— A  trustee 
who  sells  real  estate  belonging  to  the  cestui  que  trust  and  takes  the  pur- 
chaser's note  for  the  price,  the  payment  of  which,  upon  consideration 
that  his  successor  in  trust  would  accept  it  as  a  part  of  the  property  held 
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in  trust,  he  guaranteed,  can  not  be  heard  to  say  that  his  contract  of 
guaranty  is  nudum  pactum, 

Assnmpsit,  on  a  contract  of  guaranty.  Appeal  from  the  Circuit 
Court  of  Sangamon^  County;  the  Hon.  George  W.  Murray,  Judg«, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Affirmed. 
Opinion  filed  June  12,  1900.    Rehearing  denied. 

Brown,  Wheelbr,  Brown  &  Hay,  attorneys  for  appel- 
lant. 

Graham  &  Miller,  attornej's  for  appellee. 

Mr.  Presiding  Justice  Barker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  $857.88,  recovered 
bv  appellee  against  appellant  on  a  guaranty  for  payment  of 
a  promissory  note  executed  by  one  Thomas  Clark  to  appel- 
lant. Two  grounds  are  urged  for  a  reversal  of  the  judg- 
ment :  first,  that  the  plaintiff  did  not  prove  the  contract  of 
guaranty  as  laid  in  the  declaration;  second,  that  the  evi- 
dence shows  that  the  guaranty  was  nudum  pactum. 

The  declaration  is  in  assumpsit  and  contains  the  common 
counts,  to  which  are  attached  the  copy  of  a  promissory  note 
for  $675,  executed  by  Thomas  Clark  to  Edwin  A.  Wilson, 
and  the  copy  of  a  guaranty  indorsed  upon  the  back  of  the 
note  in  the  following  words : 

"  For  value  received,  I  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  at  any  time  thereafter,  with 
interest  at  the  rate  of  six  per  cent  per  annum  until  paid, 
and  agree  to  pay  all  costs  and  expenses  paid  or  incurred  for 
collecting  the  same.  Edwin  A.  Wilson." 

After  the  defendant  had  secured  from  a  court  a  rule  for 
a  bill  of  particulars,  the  plaintiff,  without  complying  with 
the  rule,  obtained  leave  to  file,  and  did  file,  an  additional 
count  in  which  the  guaranty  was  specially  declared  upon. 
The  evidence  does  not  strictly  conform  to  the  averments 
contained  in  the  special  count,  but  it  does  not  appear  that 
when  the  defendant  objected  to  the  introduction  of  the 
note  and  guaranty,  he  placed  his  objection  upon  the  ground 
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of  a  variance.  It  is  a  familiar  rule  of  law,  in  this  court,  and 
other  courts  of  appeal  in  this  State,  that  a  general  objection 
to  evidence  will  not  reach  a  variance  when  an  amendment 
of  the  pleadings  could  have  cured  the  variance  had  that 
objection  been  specifically  made.  We  are  clearly  of  the 
opinion,  too,  that  the  note  and  guaranty  were  admissible 
under  the  common  counts.  We  can  not  agree  with  counsel 
that  a  failure  on  the  part  of  plaintiffs  to  comply  with  the 
rule  for  a  bill  of  particulars  amounted  to  an  abandonment 
of  the  common  counts.  The  defendant  w^as  in  a  position  to 
demand  compliance  with  the  rule  or  a  dismissal  of  the 
common  counts,  but  as  he  did  neither  and  went  to  trial  on 
the  general  issue  and  special  plea  interposed  to  the  common 
counts  and  the  special  one,  he  must  be  considered  as  having 
waived  a  compliance  with  the  rule  for  a  bill  of  particulars. 

Was  the  guaranty  nudum  pactum?  For  a  number  of 
years,  Wilson  held  money  and  property  in  trust  for  a  Miss 
Mary  Haynie,  a  sister  in  a  convent  in  Kentucky.  He  loaned 
money  and  invested  in  interest- bearing  securities  for  her. 
In  18S4  he  sold  a  piece  of  real  estate  which  he  owned,  to 
Thomas  Clark,  for  $675,  on  monthly  payments,  giving  Clark 
a  bond  for  a  deed  and  taking  Clark's  promissory  note  for 
the  purchase  price.  He  claims  that  he  reported  to  Miss 
Haynie  the  note  as  an  investment  for  her,  and  that  for  nine 
or  ten  years  following  he  remitted  to  her  the  interest  as  it 
was  paid  in,  from  time  to  time,  by  Clark.  For  nine  and  a 
half  years  Clark  kept  the  interest  paid,  and  paid  $44.20  on 
the  principal.  No  deed  was  ever  executed  to  Clark  for  the 
reason  that  he  did  not  pay  the  note. 

In  November,  1894,  Wilson  was  succeeded  by  one  H.  K. 
Webber  as  trustee  and  agent  for  Miss  Haynie,  and  as  such, 
in  1895,  called  upon  Wilson  for  a  settlement  of  his  agenc^^ 
The  note  in  question  was  turned  over  to  Webber  and  then 
delivered  to  appellee  as  a  donation  from  Miss  Haynie. 
Webber  refused  to  accept  the  note  as  part  of  the  property 
held  in  trust  by  Wilson  unless  Wilson  would  guarantee  its 
payment,  and  thereupon  the  above  quoted  guaranty  was 
executed  bv  Wilson, 
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Under  these  facts,  we  see  no  room  for  the  contention  that 
the  guaranty  was  without  consideration.  Wilson  was  the 
payee  in  the  note,  and  the  consideration  for  it  was  the  sale 
of.  real  estate  in  which  Miss  Haynie  had  no  interest  what- 
ever. In  turning  it  over  to  her  newly  constituted  agent  or 
trustee  in  the  accounting  had  with  him,  Wilson  received 
credit  for  the  amount  of  the  note.  It  was  accepted  in  dis- 
charge of  so  much  of  the  obligation  which  he  owed  as  an 
out-going  trustee. 

The  trial  court  rightfully  rendered  judgment  against  ai> 
pellant  on  the  guaranty  made  b}'^  him.     Judgment  affirmed. 


John  A.  Pace  et  al.  ?.  Minor  B.  Neal^  nse^  etc. 

1.  Damaqks— Jn  Suits  upon  Replevin  Bonds. — Where  the  plaintiff 
in  replevin  dismisses  his  suit  and  fails  to  return  the  property  in  accord- 
ance with  the  order  of  the  court  in  the  replevin  suit,  he  will  be  liable 
upon  the  replevin  bond  for  value  of  the  property  hot  returned,  witli 
interest  and  reasonable  attorneys'  fees  in  the  replevin  suit,  as  damages. 

Debt,  upon  a  replevin  bond.  Appeal  from  the  Circuit  Court  of  De- 
Witt  County;  the  Hon.  William  G.  Cochran,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1900.  Aflirmed.  Opinion  filed  Novem- 
ber 11, 1900.     Rehearing  denied. 

Herrick  &  Herrick,  attorneys  for  appellants. 

MooRB,  Warner  &  Lemon,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court 
This  was  an  action  of  debt  by  appellee  against  appellants 
upon  a  replevin  bond,  wherein  a  trial  by  jury  resulted  in  a 
verdict  and  judgment  against  appellants  for  $845.88  dam- 
ages, to  reverse  which  this  appeal  is  prosecuted.  In  legnl 
effect  the  court  instructed  the  jury  to  find  for  the  plaintiff 
for  the  value  of  the  corn  which  defendants  had  failed  to 
return,  according  to  the  condition  of  their  obligation,  with 
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five  per  cent  interest  and  reasonable  attorneys'  fees.  The 
appellants  insisted  this  was  error,  and  that  the  court  erred 
in  the  admission  of  evidence  and  in  sustaining  demurrer  to 
certain  pleas;  and  for  these  reasons  we  are  asked  to  reverse 
the  judgment.  The  material  facts  established  are  that  the 
Middle  Division  Elevator  Company,  for  whose  use  this  suit 
is  brought,  sued  out  an  attachment  May  17,  1898,  against 
Gambrel,  the  owner  of  the  corn  in  controversy,  and  it  was 
levied  by  the  sherilBf  upon  the  corn.  In  June  following, 
Sarah  Palmer,  having  a  superior  claim,  which  was  not  con- 
troverted, replevied  the  corn  from  the  sheriff,  and  sold 
enough  thereof  to  pay  her  claim,  and  the  sheriff  was  not 
otherwise  molested  in  his  control  of  it.  November  2,  1898, 
the  corn  was  sold  by  the  sheriff  as  perishable  property, 
under  the  provisions  of  the  statute  in  such  cases,  the  Eleva- 
tor Company  becoming  the  purchaser,  at  $600.  May  20, 1 898, 
after  the  levy  of  the  attachment  writ,  Gambrel  gave  a  chat- 
tel mortgage  upon  the  same  corn  to  appellant  Pace,  to 
secure  $750,  which  constituted  the  sole  claim  of  appellants 
to  the  property,  and  upon  the  basis  of  such  claim  replevied 
it,  and  thereafter  dismissed  such  suit,  and  return  of  the 
property  was  awarded. 

We  are  of  the  opinion  that  under  the  pleas  that  remained 
after  the  demurrer  was  sustained  to  the  others,  appellants 
could  have  introduced  all  proper  matters  of  defense,  and 
hence  if  there  was  error  in  sustaining  the  demurrer  it  was 
harmless.  No  other  defense  than  the  chattel  mortgage 
existed,  and  that  was  ineffective  as  such  defense  for  the 
reason  that  it  was  given  and  accepted  upon  the  property 
after  the  levy  of  the  attachment  writ  upon  it.  The  mere 
intervention  of  Palmer  with  a  superior  claim  did  not  deprive 
the  attachment  writ  of  its  lien,  nor  confer  any  greater  right 
upon  appellants  than  they  had  before.  The  Middle  Division 
Elevator  Company  obtained  a  judgment  for  $939.67  in  its 
attachment  suit,  and  by  the  previous  sale  of  the  sheriff  the 
title  of  the  corn  vested,  and  appellants  having  failed  to 
return  it  in  accordance  with  the  final  order  of  the  court  in 
the  replevin  suit  in  which  the  bond  sued  upon  was  given, 
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and  appellee  being  entitled  to  it  in  virtue  of  the  proceedings, 
was  entitled  to  recover  the  value  of  it,  with  damages,  to  be 
credited  upon  the  judgment  against  Gambrel.  As  a  matter 
of  law,  under  the  facts  as  they  appeared,  appellants  were 
liable  for  the  value  of  the  corn,  with  interest  and  reasonable 
attorneys'  fees  in  the  replevin  suit  as  damages,  and  it  was 
proper  for  the  court  to  instruct  the  jury  directly  to  such 
effect,  as  it  did,  and  in  such  condition  of  the  case  all  other 
errors  complained  of  by  appellants  w^ere  harmless.  ISo 
other  verdict  than  the  one  returned  would  have  been  proper, 
or  responsive  to  the  law  and  the  facts,  and  where  that  is 
the  case  there  can  be  no  harmful  errors.  The  judgment  of 
the  Circuit  Court  will  be  aflBrmed. 
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,sl05  17(  1.  Instructions— iS/ioMW  Clearly  State  the  Lair.— The  object  of  an 
instruction  is  to  clearly  state  the  law  for  the  guidance  of  tlie  jury,  based 
upon  the  evidence  as  it  tends  to  prove  or  disprove  the  material  issues  of 
the  case. 

2.  Same— Should  Correctly  Define  the  Issues. — An  instruction  which 
incorrectly  defines  the  issues,  or  does  not  submit  the  real  issue  to  the 
jury,  and  contains  a  direction  to  find  for  the  .plaintiff  in  the  event  the 
issue  as  submitted  is  found  in  his  favor,  is  misleading. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Macoupin  County;  the  Hon.  Robert  B.  SmRLEY,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1900.  Reversed  and 
remanded.    Opinion  filed  September  11,  1900.     Reheai'ing  denied. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant. 

Bell  &  Burton  and  Victob  M.  Gobe,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court 

This  suit  is   by  appellee  against  appellant  to  recover 

for  the  loss  of  a  foot  in  consequence  of  the  alleged  negli- 
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gence  of  the  latter.  A  trial  by  jury  ended  in  a  verdict  and 
judgment  against  appellant  for  $7,541.66f,  to  reverse  which 
this  appeal  is  brought,  and  to  effect  such  reversal  it  is 
insisted  the  verdict  is  unsupported  by  the  evidence,  the 
court  refused  to  correctly  instruct  the  jury,  and  gave  to  it 
improper  instructions. 

Appellee  was  a  passenger  upon  the  train  of  appellant, 
first  from  Chicago  to  Springfield,  to  which  latter  place  he 
had  checked  his  baggage.  In  transit  he  informed  the  con- 
ductor he  desired  to  continue  his  passage  to  Carlinville, 
and  requested  the  conductor  to  change  his  checks  to  the 
latter  station,  but  this  the  conductor  declined  to  do,  at  the 
same  time  informing  the  passenger  he  could  do  it  himself, 
and  upon  inquiry  informed  him  the  change  could  be  made 
at  Joliet,  Pontiac  or  Bloomington.  Appellee  alighted  at 
Joliet  for  such  purpose,  saw  the  baggageman  and  there 
changed  the  destination  of  his  baggage  to  Carlinville,  and 
some  delay  having  occurred  in  his  transaction  with  the 
baggagemaster,  the  train  moved  before  he  again  got  upon 
it,  and  in  the  hurry  to  board  the  moving  train  he  lost  his 
balance,  and  while  holding  on  the  guards  to  the  steps  of 
the  car  platform  was  struck  by  a  baggage  truck  standing 
upon  the  station  platform,  and  was  thus  thrown  under  a 
wheel  of  one  of  the  cars  that  crushed  his  foot. 

We  are  asked  to  reverse  the  judgment  because  the  court 
refused  to  give  the  jury  the  peremptory  instruction  for  the 
defendant,  but  in  the  view  we  now  have  of  the  case,  we  are 
not  so  disposed,  but  think  because  of  the  error  contained  in 
the  instructions,  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

The  question  of  the  contributory  negligence  of  appellee 
and  the  proximate  cause  of  the  injury  were  vital  issues  in 
the  case,  and  required  the  instructions  to  be  accurate  upon 
these  points,  which,  we  think,  they  were  not.  The  fourth 
instruction,  given  at  the  request  of  appellee,  does  not  cor- 
rectly define  the  issues,  nor  does  it  submit  the  real  issue  to 
the  jury;  and  containing,  as  it  does,  a  direction  to  find  for 
the  plaintiff,  in  the  event  the  issue  so  submitted  is  found  in 
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his  favor,  is  therefore  misleading.  The  object  of  an  instruc- 
tion is  or  should  be  to  clearly  state  the  law  for  the  guidance 
of  the  jury,  based  upon  the  evidence  as  it  tends  to  prove  or 
disprove  the  material  issues  of  ,the  case.  The  instruction 
under  consideration,  with  much  detail  and  particularity, 
attempts  to  recite  the  circumstances  and  history  of  the  trip 
of  appellee  from  Chicago  to  Joliet,  as  if  each  particular 
event  was  material  and  in  some  way  affected  the  question 
of  negligence  or  care  of  the  person  concerned  at  the  time 
the  accident  occurred,  when  in  truth  such  events  in  this 
passage  bore  no  relation  to  the  accident,  and  should  have 
been  wholly  omitted  from  the  instruction.  For  this  pur- 
pose it  was  sufficient  for  the  jury  to  know,  and  about  this 
there  was  no  dispute,  that  appellee  was  a  passenger  upon 
the  train.  The  instruction  then  concludes,  in  effect,  that  if 
the  conductor  knew  appellee  was  upon  the  station  plat- 
form, and  then  negligently  and  without  warning  started 
the  train  without  giving  appellee  reasonable  opportunity  to 
get  back  upon  such  train,  and  in  endeavoring  to  get  back 
he  used  reasonable  care  under  the  circumstances,  and  that 
by  reason  of  the  acts  of  the  conductor  in  starting  the  train 
appellee  received  the  injury,  then  appellant  would  be  liable 
and  the  jury  should  so  find.  This  instruction  can  not  be 
maintained  from  several  view  points.  It  is  beyond  dispute 
in  the  evidence  that  appellee  was  upon  the  station  platform 
when  he  made  the  attempt  to  board  the  moving  train,  and 
this  fact  rendered  the  point  of  the  duty  of  the  conductor  to 
give  the  appellee  a  reasonable  opportunity  to  board  the 
train  an  abstract  question,  so  far  as  applicable  to  the  acci- 
dent to  appellee  and  the  causes  that  produced  it.  The  train 
was  in  motion,  and  at  that  point  of  time,  in  relation  to  the 
accident  that  later  occurred,  it  was  not  material  whether  the 
conductor  had  given  a  reasonable  opportunity  to  board 
the  train.  If  he  had,  then  his  duty  was  performed;  if  he 
had  not,  the  time  for  it  was  gone;  the  train  was  moving, 
and  such  omission  of  duty  had  passed  in  its  effect  into  the 
doctrine  of  proximate  cause,  and  appellee  was  left  upon 
the  platform,  to  be  ruled  by  the  care  incident  to  an  ordi- 
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nary  person  situate  in  similar  conditions,  and  here  the 
instruction  is  again  vicious  in  it's  assumption  that  appellee 
might  attempt  to  board  the  moving  train,  provided  he  used 
reasonable  care  in  endeavoring  to  do  so,  when  the  question 
that  the  instruction  ought  to  have  submitted  was  whether 
or  not  in  boarding  the  train  at  all  he  was  careless,  and 
whether  or  not  that  act  was  the  proximate  cause  of  his 
injury.  Appellee  was  present  also  as  well  as  the  conductor, 
and  as  an  ordinary  person  it  will  be  assumed  he  knew  as 
well  as  the  conductor  could  know  whether  a  reasonable 
opportunity  had  been  given  to  board  the  train.  The  train 
having  already  started,  which  fact  appellee  knew,  it  was 
then  certain  that  either  the  conductor  had  not  given  such 
reasonable  opportunity,  or  having  done  so,  appellee  had  not 
availed  himself  of  it  to  board  the  train,  and  in  this  view  the 
instruction  refutes  itself,  for  if  he  knew  no  reasonable 
opportunity  had  been  afforded  for  entering  the  train,  and 
made  the  effort  at  a  time  when  he  knew  it  was  dangerous, 
or  having  himself  neglected  to  accept  the  opportunity 
afforded  him,  in  either  case  he  would  be  guilty  of  contrib- 
utory negligence  and  could  not  recover,  and  so  if  the  jury 
believed  the  existence  of  the  facts  upon  which  the  instruc- 
tion proceeded,  they  should  have  found  for  the  defendant, 
instead,  as  they  did,  against  it,  presumably  in  obedience  to 
the  mandate  of  the  instruction  itself. 

It  seems  clear  to  us  the  instruction  takes  from  the  con- 
sideration of  the  jury  the  question  whether  the  effort  to 
board  the  train  was  not  of  itself  negligence,  and  limits  the 
consideration  of  the  jury  to  the  due  care  of  appellee  while 
he  was  engaged  in  the  act  of  trying  to  get  upon  the  train, 
and  also  assumed  the  proximate  cause  of  the  injury  was  the 
failure  to  afford  an  opportunity  to  get  upon  the  train,  when 
it  should  have  been  submitted,  also,  whether  the  act  of  get- 
ting upon  the  train  while  in  motion  was  not  the  proximate 
cause  of  the  injury^. 

The  eighth  and  ninth  instructions  requested  by  appellant, 
but  refused  by  the  court,  are  to  the  effect  that  if  the  injury 
was  caused  by  the  attempt  of  appellee  to  board  the  moving 
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train,  the  verdict  should  be  for  the  defendant.  If  the  act 
of  getting  upon  the  train  was  the  cause  of  the  injury,  it  was 
then  not  only  the  proximate  but  the  direct  cause;  and 
although  it  might  have  been  induced  by  the  appellant,  such 
is  not  the  cause  stated  in  the  declaration,  and  we  think 
appellant's  rights  demanded  the  instructions  to  have  been 
given,  and  it  was  error  to  refuse  them. 

For  the  errors  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded  for  a  new 
trial.    Eeversed  and  remanded. 
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il?2L.??7  John  Neely  v.  Henry  A.  Shephari!. 

1.  Practice— WAaf  Constitutes  a  Jury. ^In  theabseoce  of  qnalifi- 
cation  the  word  **  jury*'  means  a  jury  of  twelve  men. 

2.  Juries— /»  the  Circuit  Court— The  act  governing  juries  in  the 
Circuit  Courts  has  no  qualification,  and  provides  that  a  jury  shall  con- 
sist of  twelve  men. 

8.  Same— On  Appeals  from  Minor  Jurisdictions, — "When  an  appeal 
is  taken  from  a  minor  jurisdiction  to  the  Circuit  Court,  the  cause  stands 
for  trial  de  novo,  according  to  the  practice  of  the  Circuit  Court,  and  not 
"  by  that  of  the  inferior  tribunal. 

4.  Same — In  Trials  of  Insane  Persons,  on  Appeal  from  the  County 
Court.— On  the  trial  of  applications  for  the  appointment  of  conservators 
for  insane  persons  in  the  Circuit  Court,  on  appeal  from  the  County  Court, 
the  trial  is  to  be  by  a  jury  of  twelve  men  according  to  the  practice  of 
the  Circuit  Court,  and  not  by  a  jury  of  six  as  in  the  County  Court 

Application  for  the  Appointment  of  a  Conseryator.- Appeal  from 
the  Circuit  Court  of  Jersey  County;  the  Hon.  Owen  P.  Thompson, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1900.  Affirmed. 
Opinion  filed  September  11,  1900.     Rehearing  denied. 

George  W.  Herdman,  Hamilton  &  Hamilton,  and  G. 
Van  Hoorebeke,  attorneys  for  appellant. 

Thomas  F.  Ferns,  and  Bell  &  Burton,  attorneys  for 
appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court 
Appellee  filed  a  petition  to  the  County  Court  for  the 
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appointment  of  a  conservator  for  appellant  under  the  pro- 
visions of  chapter  86,  Revised  Statutes,  declaring  that  John 
Xeely  was  distracted  and  of  unsound  mind  and  unfit  to 
properly  manage  or  control  his  property.  In  that  court 
such  proceedings  were  had  upon  the  petition  as  that  appel- 
lant was,  by  a  jury,  under  the  provisions  of  chapter  85  R.  S., 
found  to  be  a  distracted  person.  From  the  judgment  of 
the  County  Court  upon  this  finding  an  appeal  was  taken  to 
the  Circuit  Court,  where,  upon  call  of  the  case  for  trial,  a 
jury  of  twelve  was  called  in  the  usual  manner.  Appellant, 
however,  interposed  at  this  time  a  motion  to  have  the  cause 
tried  by  a  jury  of  six,  one  of  whom  should  be  a  qualified 
physician,  which  motion  the  court  overruled.  The  evi- 
dence was  then  presented  to  the  jury;  and  many  old  acquaint- 
ances, neighbors  and  friends  of  appellant,  persons  who  had 
known  appellant  all  their  lives,  testified  on  the  issue  then 
before  the  court.  Some  uncontroverted  facts  are  that  ap- 
]Dellant  is  now  past  seventy  years  of  age,  has  always  been 
a  farmer,  and  when  about  twenty  years  old  was  a  promis- 
ing young  man,  bright  and  intelligent.  At  that  period  it 
seems  that  in  a  race  he  was  thrown  or  fell  from  a  horse  and 
was  injured,  and  lay  in  an  unconscious  state  for  several 
hours.  Many  of  the  witnesses  revert  to  the  time  of  this 
injury  as  a  turninf^  point  in  the  life  of  appellant  and  give 
their  opinions  that  he  never  recovered  from  effects  of  the 
injuries  then  received,  and  has  never  since  been  bright;  and 
these  witnesses  also  give  it  as  their  opinions,  in  substance, 
that  appellant  is  distracted,  and  is  unfitted  to  properly  man- 
age his  estate  and  to  transact  ordinary  business,  and  they 
tell  many  incidents  which  would  tend  to  prove  that  at  times 
at  least,  the  mind  of  appellant  has  been  disturbed.  On  the 
other  hand,  many  witnesses,  from  apparently  as  advanta- 
geous points  of  view,  give  the  opinion  that  Keely  is  per- 
fectly competent  in  his  station  and  walk  of  life;  and  give 
point  to  the  fact  that  he  has  accumulated  and  kept  much 
property,  both  real  and  personal,  and  deals  with  it.  Stren- 
uous objection  was  made  by  appellant  against  admitting 
the  opinions  of  these  witnesses  against  him,  which  were 
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overruled  by  the  court;  and  at  the  close  of  the  evidence  for 
the  petitioner  and  again  at  the  close  of  all  the  evidence, 
appellant  made  a  motion  and  oflFered  an  instruction  in  effect 
to  find  the  issue  for  appellant,  which  the  court  overruled 
and  refused. 

The  jury  returned  their  verdict  finding  that  the  appel- 
lant was  a  distracted  person  who  is  incapable  of  managing 
and  caring  for  his  own  estate,  and  who  has  not  sufficient 
mental  capacity  to  transact  ordinary  business;  and,  after  a 
motion  for  a  new  trial  was  made  and  ovierruled,  the  court  on 
motion  of  appellee  appointed  Henry  A.  Shephard  conserva- 
tor of  John  Neely;  and  overruled  a  motion  to  set  aside  the 
order  appointing  a  conservator;  and  this  appeal  is  taken  to 
reverse  the  judgment  of  the  court  upon  such  proceedings 
and  the  errors  chiefly  urged  will  be  noticed  in  order. 

It  has  been  held  as  the  law  that  in  the  absence  of  quali- 
fication the  word  '*jury  "  means  a  jury  of  twelve.     (Bibel  v. 
The  People,  67  111.  172.)     The  act  governing  juries  in  the 
Circuit  Courts  of  the  State  (Chap.  78,  K.  S.)  has  no  qualifi- 
cation for  that  court  and  specifically  provides  that  a  jury 
there  shall  consist  of  twelve.     When  an  appeal  is  taken  from 
a  minor  jurisdiction  to  the  Circuit  Court  it  is  the  practice 
for  the  cause  to  stand  for  trial  de  novo  according  to  the 
practice  of  the  Circuit  Court  and  not  by  that  of  the  inferior 
tribunal.     It  can  not  be  held  that  section  7  of  chapter  85 
is  in  anywise  a  qualification   or  any  part  of  chapter  78. 
Except  for  law  terms,  chapter  78  does  not  apply  to  County 
Courts  and  then  only  at  the  discretion  of  the  county  judge. 
(Sec.  200,  Chap.  37.)   Formerly  there  was  no  appeal  from  the 
provisions  of  chapter  85;  but  as  the  act  now  stands,  modi- 
fication of  1893,  such  an  appeal  is  given.     However,  there  is 
no  indication  that  the  legislature  intended  to  impose  thereby 
a  qualification  upon  the  uniform  practice  of  jury  trials  in 
the  Circuit  Court;  and  it  must  be  held  that  those  provisions 
alone  concern  the  County  Court.     We  therefore  feel  fully 
warranted  in  the  conclusion  that  appellant's  motion  in  the 
Circuit  Court  to  discharge  the  jury  of  twelve  and  to  have 
the  cause  tried  in  another  way  was  properly  denied  by  that 
court. 
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We  are  satisfied  from  a  perusal  of  the  evidence  submitted 
to  the  jury  that  there  was  sufficient  to  warrant  the  finding. 
It  is  true  the  burden  of  proof  was  upon  api>ellee  and  that 
the  evidence  was  vast  and  conflicting  upon  the  narrow  issue 
tried;  and  it  may  be  that  had  the  verdict  been  the  other  way 
it  could  have  been  sustained.  But  the  jury  were  the  judges 
of  what  was  proved;  and  men  have  an  intuitive  perception 
of  the  failing  mental  capacity  and  are  able  to  judge  from 
the  evidence  when  confronted  with  it  whether  a  distraught 
or  simple  person  is  capable  of  the  ordinary  business  of  life. 

They  have  decided  that  question  according  to  the  forms 
prescribed  and  we  can  not  say  the  finding  is  unsupported. 
Appellant's  contention  that  the  witnesses  for  appellee  were, 
to  his  prejudice,  permitted  to  give  opinions  as  to  his  condi- 
tion upon  the  issue,  is  wholly  without  merit.  The  witnesses 
were  well  acquainted  with  appellant  and  if  they  had  opin- 
ions as  to  his  condition  founded  upon  facts,  should  be  and 
were  allowed  to  state  them.  In  this  there  was  no  error;  it 
was  for  the  jury  to  weigh  such  evidence  and  give  it  cre- 
dence. 

Appellant  was  permitted  to  fully  answer  the  evidence 
complained  of  and  upon  the  whole  we  are  satisfied  there 
was  no  error  prejudicial  to  appellant  in  admitting  or  refus- 
ing testimony. 

We  have  carefully  examined  the  instructions  of  the  court 
to  the  jury  and  are  convinced  as  fair  a  statement  of  the 
law  was  given  as  the  rights  of  appellant  demanded;  and 
that  the  elements  of  the -instructions  refused  were  stated  in 
others  given.  The  motion  and  instruction  oflFered  at  the 
close  of  the  testimony  in  substance  to  direct  a  verdict  for 
appellee  w^as  properly  refused  for  the  reason  there  was  evi- 
dence tending  to  sustain  the  charge  of  the  petition.  Hav- 
ing overruled  the  motion  for  a  new  trial  it  was  in  order  for 
the  court  to  proceed  upon  the  finding  and  to  appoint  a  con- 
servator. This  was  done  in  the  person  of  appellee  and  we 
are  unable  to  discover  from  anything  in  this  record  why 
thie  court  should  have  vacated  that  order.  There  was  no 
error  in  overruling  the  motion  to  vacate  such  order,     llav- 
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ing  then,  as  we  feel,  fully  considered  the  matters  urged 
against  this  judgment,  we  are  impelled  to  say  that  appel- 
lant was  accorded  a  fair  and  impartial  trial  and  if,  as  this 
proceeding  concludes,  this  appellant  has  been  overtaken  by 
a  weakness  that  renders  him  incompetent  in  the  ordinary 
affairs  of  -this  life,  it  is  due  to  him  that  the  law  shall  con- 
serve what  his  thrift,  what  his  energy  in  bygone  days,  has 
produced.  The  jury  evidently  believed  the  evidence  proved 
what  they  found  in  their  verdict,  and  no  doubt  were  sincere 
in  the  finding;  and  as  it  was  warranted  the  verdict  must 
be  considered  as  conclusive  of  the  issue. 

Finding  no  error  in  the  proceeding  of  the  Circuit  Court 
its  order  will  be  aflBrmed. 


I.  M.  Van  Horn  et  al.  t.  The  People,  etc.,  for  the 
use,  etc. 

1.  Police  Magistrates— iVof  Liable  to  an  Action  on  His  Bond  for  ' 
Committing  a  Party  in  Default  of  the  Payment  of  a  Fine  for  Con- 
tempt,— No  cause  of  action  exists  against  a  police  magistrate  ujx)n  his 
official  bond  in  the  name  of  the  people  for  the  use  of  a  person  rightfully 
fined  for  a  contempt  of  such  magistrate's  court  and  who,  upon  his 
refusal  to  pay  his  fine,  is  committed  to  the  calaboose. 

Debt,  upon  the  official  bond  of  a  police  magistrate.  Appeal  from  the 
Circuit  Court  of  Fulton  County;  the  Hon.  John  A.  Gray,  Judge,  pre- 
sidins:.  Heard  in  this  court  at  the  May  term,  1900.  Reversed  with  a 
finding  of  facts.     Opinion  filed  December  7,  1900. 

H.  W.  Masters  and  William  A.  Babcock,  attorneys  for 
appellants. 

WoRLEY  &  Keefer  and  T.  C.  Eobinson,  attorne\^s  for 
appellees. 

Mr.  Presiding  Justice  IIarker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  $25  rendered  against 
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appellants  in  a  suit  upon  the  official  bond  of  I.  M.  Van 
Horn,  as  police  magistrate  of  the  village  of  Ipava. 

The  evidence  shows  that  the  usee  of  the  suit,  G.  W.  Bird, 
was  arrested  and  brought  before  Van  Horn,  charged  with 
violating  a  village  ordinance.  Bird  told  Van  Horn  that  he 
did  not  consider  him  honest,  and  applied  for  a  change  of 
venue.  While  Van  Horn  was  preparing  an  affidavit  for  a 
change  of  venue.  Bird  left  the  office.  When  Van  Horn  had 
finished  writing  the  affidavit,  he  stepped  to  the  door  and 
called  to  Bird,  who  was  in  the  street  near  by,  to  return. 
Bird  refused  to  return,  told  Van  Horn  to  go  to  hell  and 
used  other  language  of  a  disrespectful  character.  Bird 
denied  using  the  language  imputed  to  him,  but  we  are  satis- 
fied, after  a  consideration  of  all  the  evidence,  that  he  did 
use  it.  Van  Horn  fined  him  five  dollars  for  contempt  of 
court,  and  because  of  Bird's  refusal  to  pay  it,  he  was  con- 
fined in  the  village  calaboose  about  an  hour.  The  fine  was 
then  paid  by  a  third  party  and  Bird  was  discharged.  This 
suit  on  Van  Horn's  bond  followed,  resulting  in  the  judg- 
ment appealed  from. 

The  language  of  Bird  at  the  time  he  applied  for  a  change 
of  venue  and  afterward,  when  requested  to  return  to  Van 
Horn's  office,  was  disrespectful  and  insolent.  He  was  in 
contempt  of  court  and  deserved  to  be  fined.  The  judgment 
will  be  reversed,  and,  as  no  just  ground  of  action  appears 
from  the  facts,  the  cause  will  be  remanded. 

Finding  of  Facts,  to  be  incorporated  in  the  judgment: 
We  find  that  the  usee,  G.  W.  Bird,  was  guilty  of  contempt  of 
court  when  lawfully  brought  before  appellant,  I.  M.  Van 
Horn,  an  acting  police  magistrate;  that  he  was  rightfully 
fined  for  such  contempt;  that  he  refused  to  pay  the  fine; 
that  because  of  such  refusal,  he  was  rightfully  held  in 
custody,  and  that  no  cause  of  action  exists  against  appel- 
lants in  the  name  of  the  People  of  the  State  of  Illinois  for 
the  use  of  G.  W.  Bird. 


»2      428 
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County  of  Christian  ?•  Laurence  Merrigan. 

1.  CovsTiES—Liahility  for  the  Payment  of  Special  Depuftea.— The 
sheriff  of  a  county  can  appoint  special  deputies  when  in  his  judgment 
the  peace  and  good  order  of  society  require  it,  and  such  deputies  are 
entitled  to  pay  from  the  county  at  the  rate  of  two  dollars  a  day  while 
actually  employed. 

2.  Same— Liability  for  Subsistence.— A  special  deputy  appointed  by 
the  sheriff,  is  entitled  to  subsistence  while  on  duty,  and  if  his  county 
or  the  sheriff  fails  to  furnish  or  supply  the  same  and  he  is  compeUed  to 
supply  it  himself,  the  county  is  liable  to  reimburse  him. 

Assninpsit,  for  compensation  and  subsistence  while  acting  as  a 
special  deputy  sheriff.  Appeal  from  the  Circuit  Court  of  Christian 
County;  the  Hon.  Wilijam  M.  Farmer,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1900.  Affirmed.  Opinion  filed  December  7, 
1»00. 

E.  A.  Humphreys,  State's  Attorney,  attorney  for  appel- 
lant; James  B.  Ricks,  of  counsel. 

J.  C.  &  W.  B.  M'Bridk  and  Mills  Bros.,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellee  against 
appellant  to  recover  compensation  for  services  and  subsist- 
ence while  the  former,  as  special  deputy  sheriff,  was  aiding 
in  preserving  the  peace  and  protectincj  property  near  the 
city  of  Pana,  in  Christian  county,  during  the  time  of  the 
coal  miner's  strike  there  in  1898. 

The  case  was  tried  by  jury  in  the  Circuit  Court  of 
Christian  County,  and  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  for  $237.50. 

To  reverse  that  judgment,  appellant  prosecutes  thisappeal 
and  insists  that  the  court  erred  in  sustaining  a  demurrer  to 
the  second  plea,  in  misdirecting  the  jury,  and  that  the  ver- 
dict is  contrary  to  the  evidence.  Appellee  has  assigned  a 
cross-error,  claiming  that  the  court  improi>erly  sustained  a 
demurrer  to  the  second  count  of  the  declaration. 
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By  the  second  count  of  the  declaration,  appellee  claimed 
a  day's  pay  for  every  eight  hours  that  he  did  duty,  regard- 
less of  the  number  of  days  he  rendered  service.  And  by 
the  second  plea,  appellant  set  up  that  during  the  time  wlien 
and  the  place  where  appellee  rendered  the  services  for  which 
he  sues,  the  governor  of  this  State  placed  a  part  of  the 
military  force  of  the  State  in  charge  to  preserve  the  peace 
and  protect  the  property  there  against  violence,  and  there- 
by the  authority  of  the  sheriff  and  his  deputies  were  super- 
seded; and  claimed  that  appellee  could  not  recover  from 
the  county  anything  for  those  services  on  that  account. 

The  evidence  shows  that  during  a  strike  of  the  coal  miners 
at  Pana  and  vicinity  appellee  was  regularly  appointed 
deputy  sheriff;  took  the  oath  of  office,  and  under  the  express 
directions  of  the  sheriff  of  Christian  county,  guarded  the 
coal  mine  near  the  city  of  Pana  for  ninety-five  days, 
between  August  22,  1898,  and  December  4th  following, 
being  on  duty  both  night  and  day  for  twenty-six  of  those 
days.  He  obtained  his  meals  during  that  time,  from  his 
home,  as  neither  the  sheriff  nor  the  county  furnished  them 
or  made  any  provision  therefor.  The  reasonable  value  of 
the  meals  was  shown  to  be  about  fifty  cents  per  day. 

The  facts  being  uncontroverted,  the  court  at  the  instance 
of  appellee,  instructed  the  jury,  in  effect,  that  the  sheriff 
could  appoint  special  deputies  when  in  his  judgment  the 
peace  and  good  order  of  society  required  it,  and  such  depu- 
ties were  entitled  to  pay  from  the  county,  at  the  rate  of 
two  dollars  a  day  while  actually  employed;  that  the  county 
should  furnish  subsistence  for  such  deputy  while  on  duty; 
and  if  during  the  time  that  appellee  served  as  special  deputy 
the  sheriff  failed  to  provide  him  with  his  necessary  subsist- 
ence, and  he  furnished  it  himself,  then  the  jury  should  allow 
him  a  reasonable  compensation  therefor;  but  refused  an 
instruction  offered  by  appellant  "  that  a  special  deputy  was 
not,  under  the  law,  entitled  to  allowance,  or  pay  for  sub- 
sistence, when  he  ate  his  meals  at  his  own  home  or  had  them 
sent  to  him  from  there." 

The  court  properly  sustained  the  demurrer  to  the  second 
count  of  the  declaration  and  to  the  second  plea;  properly 
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instructed  the  jury  under  the  evidence  and  properly 
refused  the  instruction  offered  by  appellant  for  the  reasons 
stated  in  the  opinion  of  this  court  in  Philips  v.  Christian 
County,  87111.  App.  481;  and  therefore  we  affirm  the  judg- 
ment in  this  case. 
Affirmed. 


Chicago,  C,  G.  &  St.  L.  Ry.  Go.  et  aL  t.  A.  J.  Eeenan^ 
Adm'r^  etc. 

1.  Verdicts— On  Conflicting  Evidence^  When  ConcZuwrc.— When 
the  evidence  is  conflicting,  the  verdict  is,  in  general,  conclusive  upon 
the  questions  of  fact  in  issue. 

Trespass  on  the  Case. — Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1900.  Affirmed. 
Opinion  filed  December  7,  1900. 

A.  E.  DeManoe,  attorney  for  appellants. 

Owen  &  Owen,  Welty  &  Sterling,  and  Babry  &  Mor- 
EIS9EY,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  $3,500,  rendered  in 
favor  of  appellee  in  a  suit  brouprfat  by  him  as  administrator 
of  the  estate  of  William  Kerr,  to  recover  damages  for  the 
wrongful  killing  of  Kerr  by  one  of  appellants'  trains  at  a 
street  crossing.  As  we  are  able  to  discover  no  harmful 
error  of  the  trial  court  in  ruling  upon  evidence,  or  in  i)as3- 
ing  upon  instructions,  we  shall  devote  ourselves,  in  this 
opinion,  to  a  consideration  of  the  facts.  The  evidence 
shows  that  while  the  deceased,  driving  a  team  and  wagon, 
was  attempting  to  cross  appellants'  railroad  at  a  street 
crossing  at  Leroy,  McLean  county,  he  was  struck  and  killed 
by  a  rapidly  moving  passenger  train.  He  approached  the 
crossing  from  the  east  and  the  train  was  coming  from  the 
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southeast.  The  track  east  of  the  crossing  is  through  a  deep 
cut,  and  there  are  obstructions  on  the  north  side  of  the 
track  which  partially  shut  oflF  the  view  of  an  approaching 
train. 

There  is  an  ordinance  of  the  city  of  Leroy  limiting  the 
speed  of  passenger  trains  to  fifteen  miles  an  hour.  The 
negligence  complained  of  was  running  the  train  at  a  higher 
rate  of  speed  than  fifteen  miles  per  hour,  and  approaching 
a  crossing  without  ringing  a  bell  or  sounding  a  whistle. 

As  to  the  speed  of  the  train,  there  was  the  usual  conflict 
in  the  testimony,  varying  from  ten  miles  per  hour,  as  testi- 
fied by  the  train  men,  to  thirty-five  miles  per  hour,  as  tes- 
tified to  by  some  of  appellee's  witnesses.  The  testimony 
justifies  the  belief  that  the  train  was  moving  at  the  rate  of 
thirty  miles  per  hour.  As  to  the  ringing  of  the  bell  or  the 
sounding  of  the  whistle,  there  was  the  usual  conflict,  and 
the  testimony  was  such  that  the  jury  could  well  have  found 
either  way  upon  the  point.  That  appellant  was  guilty  of 
negligence  because  of  the  reckless  manner  in  which  its 
servants  ran  the  train,  we  have  no  doubt,  after  a  careful 
review  of  the  evidence.  We  are  of  the  opinion,  also,  that 
its  negligence  in  that  regard  was  the  proximate  cause  of 
Kerr's  death. 

The  contention  argued  with  the  greatest  vigor,  and 
apparently  with  the  greatest  assurance,  is  that  the  deceased 
was  not,  at  the  time  he  was  killed,  in  the  exercise  of  ordi- 
nary care  for  his  own  safety.  The  evidence  shows  that  he 
was  a  farmer,  living  in  the  country,  and  had  come  to  Leroy 
with  a  load  of  corn.  After  disposing  of  his  corn  he  started 
home  in  an  empty  wagon,  his  seven-year  old  son  accompany- 
ing him.  He  was  driving  in  a  slow  trot.  Owing  to  the 
street  on  which  he  was  driving  being  low,  and  there  beincr 
an  embankment  to  the  east  and  some  obstructions,  he  did 
not  have  a  clear  view  of  the  train.  We  can  not  believe 
that  he  saw  the  train  in  time  to  avoid  the  collision.  Such 
being  the  facts,  we  think  the  jury  were  justified  in  finding 
that  he  exercised  the  same  care  which  an  ordinarily  pru- 
dent man  would  have  exercised  under  the  circumstances. 
Judgment  aftirmed. 
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Coles  Gonnty  t.  Amos  H.  Messer. 

1.  CoxTSTiBS— Construction  of  an  Order  Fixing  the  Sheriff* 8  Compen- 
aation.— An  order  of  the  county  board  fixing  the  cx>mpensation  of  the 
sheriff  merely,  does  not  include  his  necessary  expenses,  and  where  no 
order  is  passed  limiting  the  amount  of  his  expenses  he  can  recover  from 
the  county  all  such  expenses  as  are  necessarily  paid  out  by  him  in  the 
discharge  of  his  duties. 

Assampslt,  for  sheriff's  expenses.  Appeal  from  the  Circuit  Court  of 
Coles  County;  the  Hon.  Frank  K.  Dunn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1900.  Affirmed.  Opinion  filed  December?, 
1900. 

A.  J.  Frter.  Emory  Andrews  and  S.  S.  Anderson,  attor- 
neys for  appellant. 

H.  A.  Neal  and  J.  H.  Marshall,  attornej^s  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  by  appellee  to  recover  for  certain 
expenses  incurred  by  him  while  discharging  the  duties  of 
sheriff  of  Coles  county.  A  jury  was  waived  and  a  trial  had 
by  the  court,  resulting  in  a  judgment  in  favor  of  appellee 
for  $1,611.02. 

The  items  claimed  were  for  expenses  in  conveying  pauper 
insane  patients  to  the  hospital,  conveying  prisoners  to  and 
from  the  county  jail,  for  oiiice  rent  at  Mattoon  and  for 
livery  hire  for  horse  and  buggy.  There  was  no  real  con- 
troversy about  the  facts,  and  the  decision  of  the  case  hinged 
upon  a  question  of  law.  The  order  of  the  board  of  super- 
visors fixing  the  sheriff's  compensation,  and  under  which 
appellee  acted,  is  as  follows : 

"  In  the  matter  of  fixing  compensation  of  the  sheriff  of 
Coles  county,  Illinois,  for  the  ensuing  term  of  four  years 
after  the  first  Monday  in  December,  A.  D.  1894." 

"  Be  it  resolved,  That  the  compensation  of  the  said  sheriff, 
including  all  necessary  deputy  hire,  be  the  sum  of  two  thou- 
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sand  and  five  hundred  dollars  per  annum,  and  that  said 
sheriff  be  allowed  one  dollar  and  fifty  cents  per  day  for 
jailor." 

Counsel  for  appellant  contend  that  when  the  board  thus 
fixed  appellee's  compensation,  it  fixed  the  limit  of  his  ex- 
penses, and  that  he  is  not  entitled  to  recover  anything  for 
his  expenses  in  excess  of  his  salary  and  deputy  hire.  We 
do  not  concur  in  that  view.  The  order  is  silent  upon  the 
matter  of  expenses.  It  fixes  nothing  but  the  sheriff's  salary, 
deputy  hire  and  per  diem  for  jailor.  We  are  firmly  of  the 
opinion  that  an  order  of  a  county  board  fixing  the  compen- 
sation of  the  sheriff  merely,  does  not  include  his  necessary 
exj)enses,  and  where  no  order  is  passed  limiting  the  amount 
of  his  expenses  that  officer  can  recover  from  the  county  all 
such  as  were  necessarily  paid  out  by  him  in  the  discharge 
of  his  duty.  In  that  view  we  are  supported  by  the  follow- 
ing authorities:  County  of  La  Salle  v.  IMilligan,  143  111. 
321;  Windmiller  v.  People,  etc.,  78  111.  App.  273;  People, 
etc.,  V.  Darrah,  84  111.  App.  515. 

Judgment  affirmed. 


Peter  Bowlat,  Austin  Ellsworth  and  James  Gil  more  v. 
The  People,  etc.,  for  the  use  of  Lucy  Richardson. 

1.  Dram-shop  Keeper's  "Boisds  —  Construction  o/.  —  A  dram-shop 
keeper's  bond  is  to  be  construed,  as  are  other  contracts,  to  discover  and 
give  effect  to  the  intention  of  the  parties,  so  that  it  may  be  enforced 
according  to  the  sense  in  which  the  parties  mutually  understood  it  at  the 
time  of  its  execution. 

2.  Same — WJiere  the  Intention  of  the  Parties  is  Apparent. — Where 
the  intention  of  the  parties  to  the  bond  is  sufficiently  apparent,  effect  is 
to  be  given  to  it  in  the  same  sense,  though  violence  is  done  to  its  words; 
greater  regard  is  to  be  had  for  the  clear  intent  of  the  parties  than  to- 
any  particular  words  which  they  may  have  used  in  the  expression  of 
their  intent. 

3.  Same— Corneal  Errors  Corrected  by  Construction,— Where  it  i& 
apparent  on  the  face  of  a  drani-sliop  keeper's  bond  that  a  mere  clerical 
error  has  been  made,  and  it  is  also  apparent  from  the  face  of  the  bond 
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what  the  contract  should  be  to  make  it  as  intended,  the  court  will  cor- 
rect the  error  by  construction. 

4.  Same — To  be  Construed  so  as  to  Render  it  Binding. — A  dram-shop 
keeper's  bond  should  be  construed  so  as  to  render  it  binding  upon  all 
parties  to  it,  but  not  so  as  to  render  it  oppressive  or  inequitable  as  to 
either. 

5.  Samt^^ Meaningless  Words  to  be  Rejected,— Worda  used  in  a  dram- 
shop keeper's  bond,  which  are  meaningless  or  inconsistent  with  the  man- 
ifest intent  of  the  parties  and  purpose  of  the  instrument,  are  to  be 
rejected, as  surplusage,  if  without  them,  the  bond  can  be  sustained  and 
effect  given  to  it  according  to  the  intent  of  the  parties  executing  it. 

6.  SAME—Apj^Ucation  of  the  Rule  that  a  Contract  of  Suretyship  is 
Strictissimi  Juris.— The  rule  that  a  contract  is  strictis.^imi  juris  relates 
to  the  application  of  the  contract  after  it  has  been  construed  and  not  to 
the  construction  itself. 

Debt,  on  a  dram-shop  keeper's  bond.  Appeal  from  the  Circuit  Court 
of  Vermilion  County:  the  Hon.  Ferdinand  Bookwalter,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1900.  Atfirmed.  Opinion 
filed  December  7,  1900. 

George  T.  Buckingham  and  O.  M.  Jones,  attorneys  for  | 

appellants.  I 

I 

Penwell  &  LiNDLEY,  attomeys  for  appellee.  I 

I 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court.  i 

This  was  an  action  of  debt   by  appellee   for  the  use  of  I 

Lucy  Richardson,  upon  the  dram-shop  bond  given  by  appel- 
lants when  a  license  was  issued  by  the  village  of  Himrod, 
in  Vermilion  county,  Illinois,  to  appellant  Peter  Dowiat, 
to  keep  a  dram-shop  in  that  village  for  three  months  next 
ensuing  from  October  31,  1899. 

The  case  was  tried  by  jury  in  the  Circuit  Court  of  Ver- 
milion County,  and  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee  for  $3,000  debt  and  i;2,500  damages.  Ap- 
pellants bring  the  case  to  this  court  by  appeal,  and  ui^e 
a  reversal  of  that  judgment  on  the  grounds  that  the  court 
admitted  impro|:)er  evidence,  gave  improper  and  refused 
proper  instructions,  and  that  the  verdict  is  against  the 
evidence. 

The  declaration  contained  two  counts.     The  first,  in  sub- 
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Stance,  charged  that  Peter  Dowiat  on,  to  wit,  November  1, 
1899,  applied  to  the  said  village  of  Hirarod  for  a  license  for 
hira  to  keep  a  dram-shop  to  retail  intoxicating  liquors 
therein,  which  license  was  then  granted  to  him  by  that  vil- 
lage for  the  period  of,  to  wit,  three  months  from  November  1, 
1899;  and  that  in  compliance  with  the  provisions  of  the 
statute  in  such  case  made  and  provided,  appellants  then 
and  there  executed  their  bond,  whereby  they  bound  them- 
selves unto  appellee  in  the  penal  sum  of  $3,000,  conditioned 
that  if  said  Peter  Dowiat  should  pay  to  all  persons  all 
damages  that  they  may  sustain  either  in  person  or  property 
or  means  of  support  by  reason  of  his  so  obtaining  said 
license,  selling  or  giving  away  intoxicating  liquors,  then  said 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect;  that  after  the  making  of  said  bond,  and  while  it  was 
in  force,  to  wit,  on  December  28,  1899,  Horace  Richardson 
was  a  farmer  and  teamster  residing  with  his  wife,  Lucy 
Richardson,  a  few  miles  from  said  village,  and  was  a  healthy 
and  industrious  man,  aged  about  thirt}''  years,  who,  by  his 
labor,  supported  his  said  wife  in  comfort,  and  in  addition 
thereto,  was  able  and  willing  to  accumulate  property  suffi- 
cient to  support  himself  and  wife  in  comfort  in  their  old  age; 
and  that  on,  to  wit,  the  day  and  year  last  aforesaid,  said 
Horace  Richardson  drove  his  team  of  horses  hitched  to  his 
wagon,  to  said  village,  and  himself  went  into  the  dram- 
shop of  said  Peter  Dowiat  there  situated,  and  said  Dowiat 
sold  and  gave  to  said  Horace  intoxicating  liquors,  which 
Horace  drank  and  from  which  he  became  intoxicated,  and 
while  so  intoxicated,  attempted  to  drive  his  said  horses 
attached  to  his  wagon  in  which  he  was  riding,  back  to  his 
home  on  said  day  last  aforesaid;  but  said  Horace,  because 
of  such  intoxication,  became  so  stupid  and  helpless  that 
he  was  unable  to  control  and  drive  his  team,  and  the  same 
became  unmanageable  and  ran  away,  causing  him  to  be 
thrown  from  his  w^agon  and  cast  violently  upon  the  ground, 
where  he  remained  helpless  and  insensible  until  discovered 
in  the  morning  of  the  next  day;  and  that  said  injuries  and 
exposure  were  so  severe  that  said  Horace  never  recovered 
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therefrom,  but  languished  and  died.  By  means  whereof 
said  Lucy  Kichardson  has  been  damaged  and  deprived  of 
her  means  of  support  to  the  extent  of  $3,000,  which  the 
appellants  became  liable  to  pay,  but  neither  they  nor  either 
of  them  have  done  so,  whereby  an  action  has  accrued  to 
appellee  to  demand  of  appellants  for  the  use  of  said  Lucy 
Kichardson,  said  sum,  $3,000,  for  which  sum  and  said  dam- 
ages appellee,  for  the  use  aforesaid,  brings  suit. 

The  second  count  is  like  the  first,  except  that  the  condi- 
tion of  the  bond  is  averred  to  be  as  follows : 

"  That  if  the  above  bounden  Peter  Dowiat  should  pay  to 
all  persons  all  damages  that  they  may  sustain,  either  in 
person  or  property  or  means  of  support,  by  reason  of  the 
said  Peter  Dowiat  obtaining  said  license  for  selling  or  giv- 
ing away  intoxicating  liquors,  then  the  said  obligation  was 
to  be  void, 'otherwise  to  remain  in  full  force  and  effect." 

Appellants  interposed  the  following  pleas  to  the  declara- 
tion :  A  plea  of  non  est  factum  (not  verified);  a  plea  to  the 
first  count  denying  the  facts  averred  therein  as  a  breach  of 
the  bond;  and  a  plea  to  the  second  count  denying  the  facts 
averred  therein  as  a  breach  of  the  bond. 

On  the  trial,  appellee  offered  in  evidence  the  following 
bond: 

"  Know  all  men  by  these  presents  that  we,  Peter  Dowiat, 
James  Gilmore  and  Austin  Ellsworth  are  held  and  firmly 
bound  unto  the  People  of  the  State  of  Illinois,  in  the  penal 
sum  of  three  thousand  dollars,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly,  severally  and  firmly 
by  these  presents. 

Signed  oy  us,  and  sealed  with  our  seals,  this  27th  dav  of 
October,  A.  D.  1899. 

Whereas,  by  the  provisions  of  the  ordinances  of  the  vil- 
lage of  Himrod,  Illinois,  regulating  the  sale  of  intoxicating 
malt,  vinous,  mixed  or  fermented  liquors,  and  by  virtue  of 
the  statute  in  such  cases  made  and  provided,  the  said  vil- 
lage of  Himrod  is  about  to  grant  a  license  to  the  above 
bounden  Peter  Dowiat  to  keep  a  dram-shop  in  the  said 
village  of  Himrod  to  retail  intoxicating,  malt,  vinous,  mixed 
or  fermented  liquors,  in  quantitv  less  than  one  gallon. 

Now,  therefore,  the  above  obligation  is  such,  that  if  the 
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above  bounden  Peter  Dowiat  shall  pay  to  all  persons  all 
damages  that  they  may  sustain,  either  in  person  or  proi> 
erty  or  means  of  support,  bv  reason  of  the  above  bounden 
Peter  Dowiat  obtaitiing  a  license,  as  aforesaid,  for  selling 
or  giving  awa}''  intoxicating  liquors,  then  this  obligation  to 
be  void;  otherwise  to  remain  in  full  force  and  effect. 

(  Fifty -cent  TJ.  S.  Peter  Dowiat,  [Seal. 

Internal  Revenue  James  Gilmore,  [Seal. 

Stamp.)  Aus'HN  Ellsworth.     [Seal. 

On  the  back  of  which  is  the  following: 

"  No.  2.  Bond  of  the  State  of  Illinois.  Peter  Dowiat. 
Bond  approved  and  license  issued  October  31,  1S99. 

J.  D.  Baird,  Village  Clerk." 

Appellants  objected  to  the  introduction  of  the  bond,  not 
because  it  was  not  executed  by  appellants,  but  because  they 
claimed  it  varied  from  the  bond  described  in  the  first  count 
of  the  declaration,  and  because,  by  the  second  count,  no 
breach  of  said  bond  is  assigned,  because  it  is  not  con- 
ditioned according  to  the  statute,  and  because  it  creates  no 
liability  against  appellants.  But  the  court  overruled  the 
objections  and  admitted  the  bond  in  evidence,  and  appel- 
lants preserved  an  exception. 

And  appellants  admitted  that,  at  the  time  of  the  occur- 
rence of  the  alleged  facts  stated  in  the  declaration,  Peter 
Dowiat  was  keeping  a  dram-shop  under  a  license  issued  to 
him  by  the  said  village  of  Himrod;  that  said  bond  was 
given  in  connection  with  issuing  that  license,  and  was  left 
with  the  proper  custodian  of  the  records  of  said  village; 
and  that  said  license  ran  for  a  period  of  three  months, 
which  had  not  expired  when  the  alleged  sales  of  intoxi- 
cating liquor  were  made  to  the  husband  of  said  Lucy 
Richardson. 

The  evidence  shows  that  Horace  Richardson  w^as  a  pros- 
perous farmer,  living  with  and  supporting  his  wife,  Lucy 
Kichardson,  on  a  farm  about  eight  miles  south  of  Himrod, 
in  Vermilion  county.  On  the  morning  of  December  28, 
1899,  he  took  a  wagon  load  of  timbers  to  the  coal  mine  at 
Himrod,  and  after  unloading  them  at  the  mine,  fed  his  team 
and  went  to  the  saloon  of  Peter  Dowiat,  where  he  remained 
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from  about  1:30  to  5:30  p.  m.,  during  which  time  he  pur- 
chased and  drank  there  considerable  beer  and  whiskey, 
becoming  quite  drunk  from  the  effects  thereof.  About 
half-past  five  o'clock  he  left  the  saloon  with  a  bottle  of 
whiskey  which  he  purchased  there,  and  started  to  drive  his 
team  toward  his  home.  The  next  morning  his  dead  bodv 
was  found  on  the  road,  between  his  house  and  Himrod,  and 
it  bore  evidence  of  having  been  dragged  some  distance. 
The  wagon  had  been  run  against  a  stump  on  the  side  of  the 
road,  where  the  two  hind  wheels  and  lumber  bed  of  same 
were  left,  and  the  front  wheels,  with  the  horses  attached 
thereto,  were  found  in  the  stable  lot  of  the  father-in-law  of 
Richardson,  who  lived  on  that  road. 

Because  in  the  condition  of  the  bond  admitted  in  evidence 
appear  these  words,  "  obtaining  a  license  as  aforesaid  for," 
which  are  more  than  those  called  for  by  the  terms  of  the 
statute  under  which  the  bond  was  given,  it  is  insisted  by 
counsel  for  appellants  that  its  validity  as  a  statutory  bond 
is  destroyed,  and  that  giving  effect  to  those  words  in  the 
bond,  then  appellants  are  not  liable  to  appellee  on  the  facts 
averred  and  proven,  because  no  damages  have  or  can  accrue 
to  appellee  by  reason  of  said  Dowiat  obtaining  a  license  as 
aforesaid  for  selling  or  giving  away  intoxicating  liquor. 

We  can  not  concur  in  this  view,  for  this  bond  is  to  be  con- 
strued like  any  other  contract  "  to  discover  and  give  effect 
to  the  intention  of  the  parties,  so  that  performance  of  the 
contract  may  be  enforced  according  to  the  sense  in  which 
they  mutually  understood  it  at  the  time  it  was  made;  and 
where  the  intention  of  the  parties  to  the  contract  is  suf- 
ficiently apparent,  effect  must  be  given  to  it  in  that  sense, 
though  violence  be  done  thereby  to  its  words;  for  greater 
regard  is  to  be  had  to  the  clear  intent  of  the  parties,  than 
to  any  particular  words  which  they  may  have  used  in  the 
expression  of  their  intent."  1  Chitty  on  Conts.  (4th  Am. 
Ed.),  104-6;  and  Walker  v.  Douglas,  70  111.  445. 

And  "  where  it  is  apparent  upon  the  face  of  a  written  in- 
strument that  a  mere  clerical  error  has  been  made,  and  it  is 
also  apparent  from  the  face  of  the  instrument  what  the  con- 


Third  Disteict— Mat  Term,  1900.        439 

Dowiat  V.  The  People. 

I  .11  . —  ^    . 

tract  should  be,  to  make  it  as  intended,  the  court  will  cor- 
i-ect  such  error  by  construction."  Beach  on  Contracts,  Vol. 
1,  Sec.  707. 

"  A  reasonable  construction  should  be  given  every  con- 
tract, for  it  should  not  be  presumed  that  the  parties  intended 
anything  either  senseless  or  absurd.  A  rigid  adherence  to 
the  letter  often  leads  to  erroneous  results,  and  misinterprets 
the  meaning  of  the  parties.  Inconsistent  clauses  must  be 
construed  according  to  the  subject-matter  and  the  motive; 
and  the  intention  of  the  parties,  as  gathered  from  the  whole 
instrument,  must  prevail  over  the  strictness  of  the  letter. 
The  fact  that  the  construction  contended  for  would  make 
the  contract  unreasonable,  and  place  one  of  the  parties  at 
the  mercy  of  the  other,  may  be  taken  into  consideration. 
A  clause  or  a  word  may  be  rejected  which  is  irreconcilable 
with  the  nature  of  the  contract  or  the  general  design  of  the 
parties;  or  to  which  no  meaning  can  be  assigned  in  view  of 
the  connection  in  which  it  is  used,  and  of  the  whole  instru- 
ment."    Ibid.  Sec.  70S. 

"The  general  rule  is  that  a  contract  should,  if  possible, 
be  so  construed  as  to  render  it  binding  on  both  parties  and 
not  so  as  to  render  it  oppressive  or  inequitable  as  to  either," 
Ibid.  Sec.  709. 

And  "  words  which  in  view  of  the  purpose  of  the  trans- 
action are  meaningless  or  inconsistent  with  the  manifest 
intent  may  be  rejected  as  surplusage, if  without  them  the  con- 
tract may  be  sustained,  and  be  given  effect  according  to  the 
intent."  Ibid.  Sec.  718;  Holmes  v.  Parker,  25  111.  App.  225; 
and  same  case  in  125  111.  478. 

It  therefore  seems  clear  to  us  that  appellants,  in  execut- 
ing this  bond,  intended  to  comply  with  the  provisions  of 
the  statute  under  which  it  was  given  and  that  the  words 
"  obtaining  a  license  as  aforesaid  for"  were  inserted  in  the 
condition  thereof  by  mistake,  and  should  be  treated  as  sur- 
plusage, and  the  bond  considered  as  though  they  were  not 
in  it. 

As  was  said  by  Chief  Justice  Marshall  in  Cooke  v.  Gra- 
ham's Admrs.,  s'Cranch  (U.  S.),  229  (1st  Ed.,  Vol.  8,  p.  228), 
"  Thei-e  are  many  cases  on  the  construction  of  bonds,  where 
the  letter  of  the  condition  has  been  departed  from  to  carry 
into  effect  the  intention  of  the  parties," 
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Thus  treated  and  considered,  it  is,  in  eflfect,  a  good  statu- 
tory bond,  and  as  such,  is  properly  declared  upon  and  was 
properly  admitted  in  evidence  under  the  pleadings. 

Counsel  for  appellants  also  contend  that  the  Circuit  Court 
improperly  held  the  sureties  on  this  bond  liable  thereon 
for  damages  which  were  occasioned  to  the  usee  in  this  case 
by  reason  of  the^ principal  therein  having  sold  or  given  away 
intoxicating  liquors  to  her  husband,  while  by  the  express 
terms  of  the  bond,  they  onlj'^  obligated  themselves  to  pay 
for  such  damages  as  might  be  sustained  by  reason  of  the 
principal  obtaining  a  license  for  selling  or  giving  away  such 
liquors. 

While  the  law  undoubtedly  is  that  a  contract  of  surety- 
ship is  strictissimi  juris,  yet  this  rule  relates  to  the  applica- 
tion of  the  contract  after  it  had  been  construed  and  not  to 
the  construction  itself.  The  contract  should  be  construed 
by  the  same  rule  that  all  other  contracts  are.  Brandt  on 
Suretyship  and  Guaranty,  2d  Ed.,  Vol  1,  Sec.  92;  and  Ste- 
vens et  al.  V.  Partridge,  88  111.  App.  665. 

We  have  examined  the  instructions  which  were  g:iven 
and  those  that  were  refused  in  the  light  of  the  criticisms 
made  by  counsel  for  appellant  to  the  rulings  of  the  court 
thereon,  and  find  that  when  those  which  were  given  are  read 
as  one  charge,  they  contain  a  fair  and  reasonably  accurate 
exposition  of  the  law  applicable  to  the  evidence  and  issues 
tried;  and  that  all  which  was  proper  in  those  refused,  was 
contained  in  those  given. 

And  we  have  carefully  considered  all  the  evidence  con- 
tained in  the  bill  of  exceptions  in  this  record  and  find  it 
warrants  the  verdict  rendered,  the  facts  in  this  case  being 
very  similar  to  those  in  the  case  of  Smith  v.  The  People, 
141  111.  447,  where  a  recovery  upon  a  similar  bond  was  sus- 
tained. Finding  no  reversible  error  was  committed  by  the 
Circuit  Court  in  the  proceeding  in  this  case  and  that  the 
result  reached  is  a  fair  and  proper  one  under  the  pleadings 
and  the  evidence,  the  judgment  of  that  court  will  be  affirmed. 
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Mt.  Oliye  and  Staunton  Coal  Go.  t.  Henry  Herbeck. 

1.  Mines  and  Mininq— Lair«  for  the  Protection  of  Miners  Not  to  he 
Set  at  Naught  by  Agreements,— It  is  not  within  the  legal  power  of  a 
mine  owner  and  his  miners,  by  agreements,  to  set  at  naught  statutory 
requirements  enacted  for  tiie  purpose  of  protecting  the  lives  and  limbs 
of  men  engaged  in  mining  coal. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macoupin  County;  the  Hon.  Robert  B.  Shirley,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1900.  Affirmed.  Opinion 
filed  December  7,  1900. 

Charles  W.  Thomas,  attorney  for  appellant. 

Lane  &  Cooper,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  $1,500,  recovered 
by  appellee  in  a  suit  against  appellant  for  injuries  sustained 
while  working  in  appellant's  coal  mine.  The  negligence 
charged  against  appellant  was  failure  to  supply  timbers  for 
props,  whereby  the  roof  of  an  entry,  which  appellee  and 
others  were  "driving,"  fell  upon  appellee  and  broke  his  leg. 

The  evidence  in  the  record  shows  that  appellee,  his  son, 
and  one  John  Rademacher,  were  working  together  in  appel- 
lant's coal  mine  at  Staunton,  "driving"  the  east  entry  of 
the  mine.  There  was  some  conflict  in  the  testimony  as  to 
the  terms  of  the  contract  under  which  they  were  working, 
but  in  the  view  taken  by  us  of  the  case,  that  is  not  material. 

On  the  morning  of  the  15th  of  July,  1898,  while  the 
three  men  were  engaged  in  loading  coal  which  had  been 
"  shot  '*  the  evening  before,  a  large  piece  of  slate  became 
detached  from  the  roof  and  fell,  instantly  killing  Eade- 
m'acher  and  breaking  one  of  appellee's  legs.  There  were 
no  props  in  the  entry,  although  the  car  driver  had,  on  the 
13th  and  14th,  been  called  upon  for  props  by  both  Rade- 
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maclier  and  Ilerbeck.  The  car  driver  testified  that  he 
called  upon  the  pit-boss  for  props  for  the  entry,  but  was 
told  by  him  that  there  were  none.  The  evidence  satisfies  us 
that  appellant  neglected  to  supply  the  timbers  after  being 
requested  to  do  so. 

There  was  a  willful  failure  to  comply  With  the  statute,  a 
failure  that  resulted  in  the  injury  to  appellee  complained  of. 
Appellant  seeks  to  avoid  the  force  of  the  statute  by  a  sup- 
posed contract  in  which  it  is  claimed  that  appellee,  in  con- 
sideration of  extra  wages,  waived  the  right  to  demand 
props.  The  only  testimony  tending  to  support  such  an 
agreement  is  that  of  the  pit-boss,  and  he  is  contradicted  by 
appellee  and  his  sbn.  The  testimony  of  the  pit-boss  does 
not  go  to  the  extent  contended  for  in  the  printed  argument 
of  appellant's  counsel.  Nor  do  we  believe  that  it  is  within 
the  legal  power  of  a  mine  owner  and  his  miner,  by  agree- 
ment, to  set  at  naught  this  plain  statutory  requirement,  en- 
acted, as  it  was,  for  the  purpose  of  protecting  the  lives  and 
limbs  of  men  engaged  in  this  most  hazardous  employment. 

Appellant  has  no  just  ground  to  complain  of  instructions. 
Those  given  for  appellee  are  correct,  while  all  those  given 
for  appellant  go  beyond  what  is  justified  b}'  the  law.  Judg- 
ment affirmed. 


Kt.  Olive  and  Staunton  Coal  Co.  v.  Eliza  Rademacher^ 
Widow,  etc. 

1.  Instructions — Harmless  Error. — An  instruction,  the  giv^ing  of 
which  works  no  injury  to  the  party  complaining,  is  not  to  be  regarded 
as  reversible  error. 

Trespass  on  the  Case.— Death  from  neglif^^ent  act.  Appeal  from  the 
Circuit  Court  of  Macoupin  County;  the  Hon.  Robert  B.  Shirley, 
Jud^e,  presiding.  Heard  in  thi.s  court  at  the  May  term,  1900.  Affirmed. 
Opinion  filed  December  7,  1900. 

Charles  W.  Thomas,  attorney  for  appellant. 
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Lane  &  Cooper,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  judgment  of  $3,000  against  appel- 
lant on  account  of  the  death  of  her  husband,  caused  by  the 
falling  of  slate  from  the  roof  of  a  coal  mine  entry  while  he 
was  working  in  appellant's  mine. 

The  circumstances  under  which  Rademacher  met  his 
death  are  set  forth  in  the  case  of  Mt.  Olive  and  Staunton 
Coal  Company  v.  Herbeck,  ante^  p.  441.  We  hold  appellant 
is  liable  in  this  case  for  the  reasons  appearing  in  the  opinion 
in  that  case. 

Counsel  for  appellant,  in  addition  to  the  contentions 
urged  in  that  case  for  a  reversal  of  the  judgment,  insist  that 
the  court  erred  in  this  case  in  giving  appellant's  second 
instruction.  The  instruction  told  the  jury  that  if  they 
should  believe  from  the  evidence  that  the  plaintiff  had 
proven  her  case  as  laid  in  the  declaration,  then  they  should 
find  the  issues  for  the  plaintiflF.  The  objection  urged  by 
the  counsel  is  that  it  ignored  the  defense  set  up  by  appel- 
lant, i.  e.y  that  Rademacher  had  specially  contracted  to  take 
down  the  slate  that  injured  him.  Without  making  any 
observations  as  to  the  legality  of  an  agreement  to  dispense 
with  props  when  necessary  in  "driving"  an  entry,  it  is 
sufficient  to  say  that  the  jury  found,  in  answer  to  a  special 
interrogatory,  that  Rademacher  was  not  specially  em p]o3^ed 
to  take  down  the  slate.  Even  if  the  instruction  were  ob- 
jectionable, it  worked  no  harm  to  appellant.  Judgment 
affirmed. 


John  A.  Fulwiler  v.  Susan  Welch. 

1.  Guardian  ad  Litem— Pou'er  of  the  Circuit  Court  to  Tax  the 
Fees  Of, — The  Circuit  Court  has  no  power  to  tax  against  an  unsuccess- 
ful party  the  fee  of  a  guardian  ad  litem  for  services  rendered  by  him  in 
behalf  of  minor  defendants  in  a  suit  in  the  Supreme  Court. 
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Motion  to  Tax  Fees  of  aOnardian  ad  Litem,— Appeal  from  theCircuit 
Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Jud-e.  pre- 
siding. Heard  in  this  court  at  the  May  term,  1900.  Order  affirmed. 
Opinion  filed  December  7,  1900. 

John  A.  Fulwiler,  guardian  adlitem  and  attorney  j?re> «(?; 
James  S.  Ewing,  of  counsel. 

Tipton  &  Tipton,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

Susan  Welch  filed  in  the  Circuit  Court  of  McLean  County 
a  bill  in  chancery  for  the  purpose  of  obtaining  judicial  con- 
struction of  a  deed,  conveying  to  her  320  acres  of  land 
for  life,  with  remainder  to  the  heirs  of  her  body.  Frank 
Welch  and  Jerome  Welch,  the  only  children  of  her  body, 
were  made  defendants.  The  defendants  being  minors,  John 
A.  Fulwiler,  an  attorney  at  law,  was  appointed  guardian 
ad  litem  to  represent  them. 

The  construction  sought  by  the  bill  was  that  Mrs.  Welch 
took  by  deed  a  fee  simple  title,  and  that  the  clause  limiting 
her  estate  to  one  for  life  and  creating  the  remainder  was 
void.  Fulwiler  interposed  a  demurrer  and  argued  it  before 
the  Circuit  Court.  The  court  sustained  the  demurrer  and 
dismissed  the  bill  at  the  complainants'  costs.  An  appeal 
was  prosecuted  to  the  Supreme  Court,  where  Fulwiler  rep- 
resented his  wards  in  a  printed  brief  and  argument,  and  the 
decree  of  the  Circuit  Court  was  affirmed.  Afterward,  Ful- 
wiler entered  his  motion  in  the  Circuit  Court  for  a  guardian 
ad  litem^s  fee,  and  the  court,  upon  a  hearing,  allowed  him  a 
fee  of  $25  and  directed  the  same  to  be  taxed  as  costs.  Kot 
satisfied  with  the  allowance,  he  prosecutes  this  a]>peal  from 
the  order. 

The  contest  here  is  between  Mrs.  WelcE  and  Fulwiler. 
It  is  contended  that  Fulwiler  is  entitled  to  a  guardian  ad 
litem  fee  against  her  for  services  rendered  his  wards  as  an 
attorney  in  the  Circuit  and  Supreme  Courts.  Evidence  was 
introduced  placing  the  value  of  those  services  at  §700. 
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The  practice  is  to  tax  a  guardian  ad  litem  fee  as  costs, 
and  it  is  clear  to  our  minds  that  a  Circuit  Court  has  no 
power  to  tax  against  an  unsuccessful  complainant  the  fee 
of  a  guardian  ad  litem  for  services  rendered  by  him  in  behalf 
of  minor  defendants  in  the  Supreme  Court.  No  attempt 
was  made  in  the  introduction  of  evidence  to  separate  the 
value  of  services  rendered  in  the  Circuit  Court  from  the 
value  of  those  rendered  in  the  Supreme  Court.  The  testi- 
mony of  Fulwiler's  witnesses  fixed  in  gross  the  value  of  the 
services  rendered  by  him  in  both  courts. 

Evidently  the  Circuit  Court  allowed  only  for  services 
rendered  as  guardian  ad  litem  in  that  court,  Mrs.  Welch 
questions  the  allowance  that  was  made,  and,  to  that  end, 
has  assigned  a  cross-error.  The  court  was  justified  in  allow- 
ing $25.  It  is  undisputed  that  when  Mrs.  Welch's  solicitor 
told  Fulwiler  of  his  intention  to  have  him  appointed  guard- 
ian ad  litem  for  the  minors  and  that  Fulwiler  inquired  if 
there  would  be  five  dollars  in  it  for  him  that  her  solic- 
itor replied  that  there  would  be  $25  in  it  for  him.  It  was 
with  that  understanding  that  the  appointment  was  made 
and  accepted,  and  that  doubtless  controlled  the  court  in  fix- 
ing the  allowance.     Order  affirmed. 


People,  etc.^  for  the  use  of  the  State  Board  of  Healthy 
V.  W.  D.  Jones. 

1.  Practice  of  Medicine—  What  is  a  Violation  of  the  ^cf .  —The  treat- 
ment of  persons  afflicted  with  disetises  by  rubbing  and  manipulating  the 
parts  affected  with  the  hands,  is  practicing  medicine,  within  the  mean- 
ing of  the  medical  practice  act  of  1887. 

2.  SxME^Recovery  of  Penalties  After  the  Repeal  of  the  Law.— The 
right  to  recover  the  penalties  prescribed  by  the  medical  practice  act  of 
1887,  after  its  repeal,  is  preserved  by  section  four  of  chapter  131,  R.  S., 
entitled.  Construction  of  Statutes. 

Debt,  to  recover  a  statutory  penalty.  Appeal  from  the  County  Court 
of  Mcliean  County;  the  Hon.  R.  A.  Russell,  Judge,  presiding.  Heard 
ill  this  court  at  the  May  terui,  1900.  Reversed  and  remanded.  Opinion 
filed  December  7,  1900. 
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TouNo  &  Potter,  attorneys  for  appellant. 

Weltt  &  Sterling,  attorneys  for  appellees. 

Mr.  Presiding  Justiob  Harker  delivered  the  opinion  of 
the  court. 

This  suit  was  begun  by  the  State  Board  of  Health  against 
appellee  to  recover  the  penalty  prescribed  by  the  medical 
practice  act  of  1887,  for  practicing  medicine  or  treating 
human  ailments  without  a  license.  Appellee  was  found  not 
guilty  by  a  jury  in  the  County  Court. 

The  evidence  shows  that  appellee  kept  an  oiHce  in  the 
city  of  Bloomington,  Illinois,  for  some  time  prior  to  July 
1,  1899,  where  he  treated  persons  afflicted  with  diseases. 
His  treatment  consisted  of  rubbing  and  manipulating  with 
his  hands  the  parts  supposed  to  be  affected,  and  constituted 
a  violation  of  the  medical  practice  act  of  1887,  as  held  by 
this  court  in  Eastman  v.  The  People,  etc.,  71  111.  App.  236, 
and  in  Jones  v.  The  People,  etc.,  84  111.  App.  453. 

The  act  of  1887  was  expressly  repealed  by  the  medical 
practice  act  of  1899,  with  no  **  saving  clause,"  saving  pen- 
alties incurred  under  the  repealed  act.  For  that  reason, 
appellee  contends  that  he  is  not  liable  for  the  statutory 
penalty  sued  for  and  calls  to  his  aid  the  old  rule  that  where 
a  statute  imposing  a  penalty  is  repealed,  and  the  repealing 
statute  contains  no  saving  clause,  the  penalty  provided  by 
the  repealed  statute  can  not  be  recovered  in  an  action 
brought  after  the  repeal.  Section  4  of  chapter  131,  Revised 
Statutes,  entitled  construction  of  statutes,  provides  that  no 
new  law  shall  be  construed  torei^eal  a  former  law,  whether 
such  former  law  is  expressly  repealed  or  not,  as  to  any 
offense  committed  against  the  former  law,  or  as  to  any  act 
done,  any  penalty,  forfeiture  or  punishment  incurred,  or 
any  right  accrued,  or  claim  arising  under  the  former  law, 
or  in  any  way  whatever  to  affect  any  such  offense  or  act  so 
committed,  or  any  penalty,  forfeiture  or  punishment  so  in- 
curred, save  only  that  the  proceedings  thereafter  shall  con- 
form to  the  laws  in  force  at  the  time  of  such  proceedings. 
The  rule  cited  by  appellant  can  not  prevail  over  this  plain 
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statutory  provision.  The  obyious  intention  of  the  enact- 
ment was  to  prevent  the  operation  of  the  rule  Farmer  v. 
The  People,  etc.,  77  III.  322;  Roth  v.  Eppy,  80  111.  283. 

Numerous  Illinois  cases  are  cited  in  support  of  the  con- 
tention that  the  rule  is  still  in  force,  but  those  decided  since 
the  date  of  the  enactment  all  relate  to  matters  of  procedure, 
or  steps  taken  for  the  enforcement  of  a  remedy.  In  none 
of  the  late  cases  is  it  held  that  the  repeal  of  a  law  under 
which  a  penalty  has  been  incurred,  unless  there  be  a  saving 
clause,  defeats  the  right,  unless  it  has  been  pui'sued  to  a 
judgment. 

Because  the  evidence  shows  the  appellee  incurred  the  liar 
bility  sued  for  and  the  verdict  of  the  jury  is  against  the 
evidence,  the  judgment  is  reversed  and  the  cause  remanded. 


People^  etc.,  for  the  use  of  the  State  Board  of  Healthy  v. 
B.  E.  Jones. 

1.  Practice  of  Uvx>icisn— Massage  Treatment— The  treatment  of  a 
patient  by  rubbing  and  manipulating  the  affected  parts  by  flexing  and 
moving  the  limbs,  commonly  known  as  **  massfrge  "  treatment,  is  prac- 
ticing medicine  within  the  meaning  of  the  act  regulating  the  practice  of 
medicine.  Such  treatment  is  the  employment  of  a  material  remedy 
and  does  not  coqie  within  the  exception  contained  in  the  amendatory 
act  of  1899  applying  to  persons  treating  the  sick  by  mental  or  spiritual 
means. 

Debt,  to  recover  a  statutory  penalty.  Appeal  from  the  County  Court 
of  McLean  County;  the  Hon.  R.  A.  Russkll,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1900.  Reversed  and  remanded.  Opinion 
filed  December  7,  1900. 

Young  &  Potter,  attorneys  for  appellant. 

"Welty  &  Sterling,  attorneys  for  appellee. 

V 

Mr.  Presiding  Justice  IIarker  delivered  the  opinion  of 

the  court. 

This  is  an  action  of  debt  to  recover  the  penalty  for  prac- 
ticing medicine  without  license,  provided  by  section  9  of  an 
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act  approved  April  24,  1899,  to  regulate  the  practice  of 
medicine.  Trial  was  had  in  the  County  Court  with  a  jury, 
resulting  in  a  verdict  and  judgment  for  appellee. 

The  evidence  shows  that  appellee,  in  connection  with  his 
father,  maintained  an  oflSce  in  the  city  of  Bloomington, 
■where  he  treated  persons  for  physical  ailments  and  received 
fees  for  the  same.  The  treatment  consisted  of  rubbing  and 
manipulating  the  parts  aflFected,  and  by  flexing  and  moving 
the  limbs,  commonly  known  as  "  massage  "  treatment. 

There  is  no  controversy  upon  the  facts,  and  the  decision 
of  the  case  hinges  upon  the  construction  of  the  last  clause 
of  section  7  of  the  act  in  question.  Section  7  reads  as  fol- 
lows : 

"  Any  person  shall  be  regarded  as  practicing  medicine, 
within  the  meaning  of  this  act,  who  shall  treat  or  profess 
to  treat,  operate  on  or  prescribe  for  any  phj'^sical  ailment  or 
any  physical  injury  to  or  deformity  of  another;  provided, 
that  nothing  in  this  section  shall  be  construed  to  apply  to 
the  administration  of  domestic  or  family  remedies  in  cases 
of  emergency,  or  to  the  laws  regulating  the  practice  of 
dentistry  or  of  pharmac^y.  And  this  act  shall  not  apply  to 
surgeons  of  the  United  States  army,  navy  or  marine  nospi- 
tal  service  in  the  discharge  of  their  official  duty,  <yr  to  any 
person  who  miniaterd  to  or  treats  the  sick  or  sxiffering  ly 
mental  or  spiritual  means^  without  the  tcse  of  any  drug  or 
material  remedy, ^'^ 

This  court  has  twice  held  that  the  treatment  of  a  patient 
by  rubbing  and  manipulating  the  aflFected  parts  is  practicing 
medicine  within  the  meaning  of  section  10  of  the  act  of 
1887  to  regulate  the  practice  of  medicine.  Eastman  v.  The 
People,  etc.,  71  111.  App.  236;  Jones  v.  The  People,  etc., 
84  111.  App.  453. 

Section  7  of  the  act  of  1899,  a  substitute  for  the  act  of 
1887,  is  like  section  10  of  the  act  of  1887,  except  that  there 
is  added  to  the  clause  exempting  from  the  operation  of  the 
act  surgeons  of  the  United  States,  army,  navy  or  marine 
hospital  service  the  words  "  any  person  who  ministers  to  or 
treats  the  sick  or  suffering  by  mental  or  spiritual  means, 
without  the  use  of  any  drug  or  material  remedy." 

It  is  contended  that  "massage  treatment"  is  a  treatment 
of  the  sick  by  "  mental  or  spiritual  means,"  and  does  not 
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involve  the  use  of  "material  remedy."  It  is  clear  to  our 
minds  that  rubbing  or  manipulating  the  affected  parts  is 
the  employment  of  a  physical  agency  as  distinguished  from 
a  mental  or  spiritual  one.  There  may  be  a  combination  of 
the  two,  as  was  testified  to  by  appellee,  but  to  bring  the 
person  applying  the  treatment  within  the  exemption,  the 
treatment  must  be  exclusively  mental  or  spiritual.  The 
term  "  material "  remedy  means  a  physical  remedy.  Web- 
ster thus  defines  material:  "  Relating  to,  or  consisting  of 
matter;  corporeal;  not  spiritual;  physical." 

As  the  court  took  a  contrary  view  and  instructed  the  jury 
that  a  person  giving  massage  treatment  was  not  liable 
under  the  act,  the  judgment  must  be  reversed  and  the  cause 
remanded. 


Otto  Haerinfic  t.  Mary  E.  Spicer. 

1.  Malpractice — Duty  of  a  Person  Employing  a  Surgeon^-^lt  is 
the  duty  of  a  person  who  has  called  a  surgeon  to  treat  him  for  an  injury 
to  follow  all  reasonable  advice  prescribed,  and  if  the  surgeon  requests 
needed  assistance  and  the  patient  refuses  or  neglects  to  procure  it,  he 
can  not  be  held  liable  in  damages  for  a  permanent  injury  when  the 
employment  of  assistance  would  have  rendered  the  injury  only  tem- 
porary. 

Action  in  Cage,  for  malpractice.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1900.  Reversed  and  remanded. 
Opinion  filed  December  7,  1900. 

E.  E.  Donnelly  and  A.  E.  DeMange,  attorneys  for  ap- 
pellant. 

Harvey  Haet  and  Edmund  O'Connell,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Habker  delivered  the  opinion  of 
the  court. 
This  is  an  appeal  from  a  judgment  of  $2,500,  recovered 
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by  appellee  in  a  suit  charging  appellant  with  incompetency 
and  negligence  as  a  physician  and  surgeon  when  called  to 
treat  appellee  for  a  dislocated  shoulder.  There  are  three 
counts  in  the  declaration.  The  first  and  the  third  charge 
that  appellant  was  employed  to  treat  appellee  for  a  dislo- 
cated shoulder;  that  he  treated  her  for  two  months,  and 
that  he  treated  her  so  unskillfuUy  and  negligently  that  her 
shoulder  is  left  permanently  arid  incurably  dislocated.  The 
second  count  is  the  same  as  the  first,  with  the  additional 
averment  that  appellant  was  not  a  competent  and  skillful 
physician  and  surgeon,  and  failed  to  discover  that  appellee's 
arm  was  dislocated  at  the  shoulder. 

After  a  review  of  the  record  in  this  case,  we  are  not  satis- 
fied with  the  verdict.  Appellant  was  not  called  to  treat  ap- 
pellee's injury  until  the  second  day  after  she  had  received  it. 
He  was  not  advised  of  the  nature  of  the  injury  before  reach- 
ing appellee's  house.  Owing  to  the  inflamed  and  swollen 
condition  of  the  shoulder  and  her  resistance  to  tests  applied 
to  it,  it  was  difficult  to  determine  the  extent  of  the  injury. 
The  testimony  as  to  what  was  then  done,  and  that  of  med- 
ical experts  placed  upon  the  stand,  satisfy  us  that  the  tests 
made  by  appellant  were  proper  and  usual  ones  under  the 
circumstances.  A  more  minute  examination  could  have  been 
made  by  reducing  the  patient  to  unconsciousness  by  means 
of  an.  anaesthetic,  but  the  testimony  shows  that  would  have 
been  neither  safe  nor  proper  without  the  aid  of  a  medical 
assistant.  There  is  a  conflict  in  the  testimony  as  to  whether 
appellant,  after  making  examination,  said  the  shoulder  was 
not  out  of  place,  and  as  to  whether  appellant«refused  to  fur- 
ther treat  the  case  without  the  assistance  of  another  physician 
to  aid  in  administering  an  anaBsthetic.  Appellant  testified 
that  he  told  appellee's  husband,  on  that  occasion,  and  sub- 
sequently, that  if  he  wanted  him  to  further  treat  the  case, 
he  must  procure  another  surgeon  to  assist,  and  mentioned 
the  names  of  several,  to  which  appellee's  husband  replied 
that  he  would  see  about  it.  He  is  contradicted  by  the  hus- 
band, but  we  are  led  to  the  belief ,  by  a  careful  consideration 
of  their  testimony,  and  the  corroborating  circumstances,  that 
the  truth  is  with  appellant  on  that  point. 
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Even  if  appellant  did  make  a  mistake  in  diagnosing  the 
case  and  said  that  be  did  not  think  the  shoulder  was  dislo- 
cated, he  had  the  right  to  insist  upon  having  aid  as  a  con- 
dition to  his  further  treating  the  case,  and  could  be  held 
liable  in  damages  only  for  the  injuries  resulting  from  the 
mistake  and  not  for  those  resulting  from  a  neglect  to  employ 
the  requested  assistance.  It  is  the  duty  of  a  person  who 
has  called  a  surgeon  to  treat  him  for  an  injury  to  follow  all 
reasonable  advice  prescribed,  and  if  the  surgeon  requests 
needed  assistance  and  the  patient  refuses  or  neglects  to  pro- 
cure it,  the  surgeon  can  not  be  held  liable  in  damages  for  a 
permanent  injury  when  the  employment  of  assistance  would 
have  rendered  the  injury  only  temporary.  From  the  amount 
fixed  in  their  verdict,  it  is  evident  the  jury  allowed  dam- 
ages for  a  permanent  injury.  Whether  the  appellant  made 
the  employment  of  aphysician  a  condition  to  his  further 
treatment  of  appellee,  we  regard  as  the  most  important 
f  rictional  question  of  fact  iffTihe  case;  and  yet  that  question 
was  entirely  ignored  by  the  court  in  instructing  the  jury 
for  appellee.  That  objection  applies  more  especially  to  the 
fourth  instruction  given  for  her,  relating,  as  it  does,  to  the 
estimate  of  damagjBS. 

For  the  error  contained  in  that  instruction  and  because 
the  jury  have  allowed  damages  for  a  permanent  injury  when 
we  are  of  the  opinion  that  the  permanency  of  the  injury  is 
due  to  the  neglect  of  appellee  in  not  procuring  assistance 
requested  by  appellant,  the  judgment  will  be  reversed  and 
the  cause  remanded. 


James  H.  Clark  v.  Annie  E.  Jones  et  al. 

1.  RBCErvKRS--^Hotranc€«  for  Fees  and  Expenses.—This  court  is  not 
disposed  to  interfere  with  an  allowance  to  a  receiver  for  his  services 
except  in  cases  where  such  allowance  is  grossly  inadequate. 

Application  for  Compensation,  etc.— Appeal  from  the  Circuit  Court 
of  Coles  County;  the  Hon.  Frank  K.  Dunn,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1900.  Affirmed.  Opinion  filed  Decem- 
ber 7,  1900. 
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Andrews  &  Vause  and  J.  W.  &  E.  C.  Craig,  attorneys 
for  appellant. 

Henley  &  Henley  and  Neal  &  Wiley,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Barker  delivered  the  opinion  of 
the  court. 

In  1894,  appellant  was,  by  the  Circuit  Court  of  Coles 
County,  appointed  receiver  of  the  Masonic  Benevolent  As- 
sociation of  Central  Illinois,  an  insolvent  fraternal  life 
insurance  company  or  association^  He  acted  as  such  receiver 
for  a  period  of  six  years,  and  for  his  services  the  Circuit 
Court  allowed  him  $1,600,  and  for  the  services  of  his  attor- 
neys, $1,900.  He  prosecutes  an  appeal  from  the  order  fix- 
ing the  allowance  upon  the  ground  that  it  is  insufficient. 

There  was  considerable  litigation  growing  out  of  an  effort 
to  collect  assessments  from  delinquent  members  of  the  insolv- 
ent association.  We  do  not  care  to  review,  in  detail,  the 
course  of  that  litigation,  or  mention  in  this  opinion  the 
various  items  of  service  performed  by  appellee.  It  is  only 
necessary  to  say  that  the  litigation  resulted  adversely  to  the 
receiver  and  that  we  have  carefully  considered  all  evidence 
touching  the  labor  and  skill  brought  by  him  and  his  attor- 
neys to  a  discharge  of  their  duties.  We  are  unable  to  say 
that  the  allowance  made  by  the  Circuit  Court  was  inade- 
quate, either  for  the  services  rendered  by  appellee  or  for  the 
services  rendered  by  his  attorneys.  It  is  a  matter  of  cur- 
rent knowledge  that  there  has  been  a  growing  tendency  to 
exhaust  the  assets  of  insolvent  corporations  and  associations 
placed  in  the  hands  of  receivers,  by  attorneys'  fees,  receiver's 
allowances  and  other  kindred  expenses.  A  court  that  keeps 
such  expenses  within  reasonable  bounds  so  as  to  leave  some- 
thing for  creditors,  is  to  be  commended,  and  we  shall  mani- 
fest no  disposition  to  interfere  except  in  a  case  where  the 
allowance  is  grossly  inadequate.     Order  affirmed. 
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>Villiaiii  A.  Powell  y.  The  Tillage  of  Bowen. 

1.  Verdictts — Upon  Conflicting  Evidence. — Where  the  evidence  is 
conflicting  upon  the  question  at  issue,  it  is  the  province  of  the  jury  to 
determine  the  question,  and  this  court  will  not  disturb  the  finding  unless 
it  can  see  that  harmful  error  has  been  committed  by  the  court  in  giving, 
modifying,  or  refusing  instructions. 

2.  Sidewalks— Ao^tcc  of  Defective  Conditions,  When  Pr&nimed.— It 
is  the  duty  of  a  city  to  keep  its  sidewalks  in  a  reasonably  safe  condition 
for  people  to  travel  over,  and  when  a  sidewalk  gets  out  of  repair  so  that 
it  is  unsafe  to  travel  upon  and  so  remains  for  a  considerable  length  of 
time,  notice  of  its  defective  condition  will  be  presumed. 

3.  Sake— Liability  far  Injuries  Caused  by  Latent  Defects.— A.  city 
can  not  be  held  liable  for  injuries  caused  by  a  latent  defect,  where  it  had 
no  actual  notice  of  its  existence,  and  where  the  authorities  have  used  all 
ordinal  and  reasonable  means  to  discover  it 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Hancock  County;  the  Hon.  John  A.  Gray,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1000.  Affirmed.  Opinion 
filed  December  7, 1900. 

D.  Mack  &  SoN»and  Scofield  &  McMahan,  attorneys  for 
appellant. 

A.  W.  O'Harka,  Berry,  McCrory  &  Kelley  and  £.  C. 
Peter,  attorneys  for  appellee. 

Mr!  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

Appellant  sued  to  recover  for  injuries  sustained  by  him 
in  being  tripped  and  thrown  down  by  a  broken  plank  on 
one  of  appellee's  sidewalks.  He  failed  in  his  suit  in  a  trial 
by  jury  and  a  judgment  for  costs  was  entered  against  him. 
A  reversal  is  urged  upon  the  grounds  that  the  verdict  is 
against  the  evidence,  and  that  the  court  erred  in  giving  and 
in  modifying  instructions. 

The  evidence  shows  that  while  appellant  and  two  others 
were  walking  along  the  wooden  sidewalk  in  question,  one 
of  his  companions  stepped  upon  a  cracked  or  broken  plank 
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which  flew  up  and  struck  appellant,  throwing  him  down 
and  seriously  injuring  him. 

The  real  question  for  trial  was  whether  the  village  author- 
ities had  notice  of  the  defective  plank,  or  rather  whether 
they  had  exercised  proper  diligence  to  discover  the  defect. 
The  evidence  was  conflicting  upon  that  point.  It  was  the 
peculiar  province  of  the  jury  to  decide  that  question,  and 
we  are  not  disposed  to  disturb  their  finding  unless  we  can 
see  that  harmful  error  was  committed  by  the  court  in  giv- 
ing, modifying  or  refusing  instructions.  The  conflict  was 
such  that  this  court  should  not  interfere  if  the  jury  was 
fairly  instructed. 

The  defect  in  the  plank  which  caused  appellant's  injury 
was  not  an  open  and  palpable  one,  but  one  that  was  latent, 
or  hidden  in  its  nature.  Appellant  contends  that  there  is 
no  difference  between  a  patent  and  a  latent  defect  in  aside- 
walk  so  far  as  relates  to  its  existence  for  a  considerable 
length  of  time,  furnishing  a  presumption  of  notice  of  the 
defect  to  the  municipal  authorities.  Our  courts  have 
repeatedly  held  that  it  is  the  duty  of  a  city  to  keep  its  side- 
walks in  a  reasonably  safe  condition  fpr  people  to  travel 
over,  and  when  a  sidewalk  gets  out  of  repair  so  that  it  is 
unsafe  to  travel  upon,  and  so  remains  for  a  considerable 
length  of  time,  notice  of  such  defective  condition  will  be 
presumed.  Such  presumption,  it  is  urged,  will  arise  where 
the  defect  is  a  latent  one  as  well  as  where  it  is  a  patent  one. 
The  Circuit  Court  took  a  contrary  view,  and  in  behSalf  of 
appellee  gave  to  the  jury  the  following  instruction  : 

"  10.  The  court  instructs  the  jury  that  it  is  wholly  imma- 
terial how  long  the  board  in  question  in  this  case  may  have 
been  cracked,  broken  or  defective,  provided  such  crack^  break 
or  defect  was  of  such  nature  and  character  that  it  could  not 
be  detected  or  discovered  by  the  village  authorities  by  the 
use  of  ordinary  care,  caution  and  diligence." 

The  same  principle  is  contained  in  appellee's  sixth  instruc- 
tion and  in  the  modifications  which  the  court  made  to  appel- 
lant's eighth  and  ninth  instructions. 

It  is  only  reasonable  that  notice  of  latent  defects  should 
not  be  so  readily  presumed  from  their  continuance  as  open 
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and  obvious  ones.  A  city  or  village  against  which  a  suit 
of  this  kind  is  brought  can  be  held  liable  only  on  proof  of 
negligence  to  repair  the  defect.  Mere  existence  of  the 
defect  which  caused  the  injury  is  not  enough  to  establish 
negligence.  It  is  the  failure  to  repair  the  defect  after 
notice,  actual  or  presumed,  that  constitutes  the  negligence 
sufficient  to  support  a  recovery.  It  is  difficult  for  us  to  see 
how  a  city  could  be  held  liable  for  injury  caused  by  a  latent 
defect,  if  it  had  no  actual  notice  of  its  existence,  and  where 
the  authorities  have  used  all  ordinary  and  reasonable  means 
to  discover  it.  That  there  is  a  distinction  between  latent 
and  patent  defects  as  far  as  presumption  of  notice  is  con- 
cerned is  recognized  in  the  following  authorities :  Shear- 
man and  Redfield  on  the  Law  of  Negligence,  Yol.  2,  page 
641;  Dewey  v.  Detroit,  15  Mich.  312;  Wakeham  v.  St.  Clair, 
91  Mich.  15;  Hubbell  v,  Yonkers,  104  N.  Y.  434. 

In  this  case  there  was  no  actual  notice  and  the  village 
had  used  means  to  discover  the  defect.  Whether  they  had 
used  ordinary  and  reasonable  means  to  discover  it  and 
whether  the  defect  was  of  such  a  nature  that  it  could  not 
be  discovered  by  the  exercise  of  reasonable  scrutiny  Tvere 
questions  for  the  jury.  We  hold  that  the  jury  were  properly 
instructed  and  since  they  were  thus  guided,  judgment  will 
be  affirmed. 


T.  F,  Harris  t.  George  Harris  et  al. 

1.  Statutes— Construction  of  Section  4  of  the  Act  of  1895  Relating 
to  Negotiable  Instrumenta. — Section  four  of  the  act  of  1895  relating  to 
negotiable  instruments,  entitled,  **  An  act  to  amend  section  seven  of  an 
net  to  revise  the  laws  in  relation  to  promissory  notes,  bonds,  due  bills 
and  other  instruments  in  writing,  approved  March  18,  1874,  and  to  regu- 
late the  conduct  of  suits  for  enforcing  the  payment  of  certain  negotiable 
instruments  on  which  parties  are  jointly  and  severally  liable,"  (Laws 
189o,  262,)  applies  to  drawers  and  indoreers  of  accepted  bills  of  exchange 
and  to  indorsers  and  guarantors  of  promissory  notes  and  not  to  a  surety 
upon  a  promissory  note  who  pays  a  judgment  against  him  and  his 
principal. 
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2.  Administrators— I^eflraZ  Right  to  Represent  His  Estate,— The 
legal  right  to  represent  an  estate  in  the  matter  of  the  adjustment  of 
claims  for  reimbursement  to  his  intestate  as  a  surety  is  in  the  adminis- 
trator and  not  in  the  heirs. 

Motions  to  Consolidate  Jndgrments,  etc.— Error  to  the  Circuit  Court 
of  Moulti'ie  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1900.  Reversed  and  remanded. 
Opinion  filed  December  7,  1900. 

R.  M.  Peadro  and  John  E.  Eden,  attorneys  for  plaintiflf 
in  error. 

John  A.  Bingham,  attorney  for  defendants  in  error. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

The  defendants  in  error,  heirs-at-law  of  Joseph  T.  Harris, 
deceased,  filed  their  motion  in  the  Circuit  Court,  alleging 
that  Joseph  T.  Harris,  in  his  lifetime,  signed  as  security  for 
T.  F.  Harris  two  promissory  notes  for  $500  each,  payable 
to  William  Kirkwood;  that  Kirkwood  recovered  two  judg- 
ments on  the  notes  against  both  principal  and  security  in 
the  Circuit  Court  in  1897,  and,  after  the  death  of  Joseph  T. 
Harris,  probated  the  judgments  against  the  estate;  that  the 
heirs-at-law  of  Joseph  T.  Harris,  on  June  3,  1899,  paid  to 
Kirkwood  the  amount  due  on  said  judgments,  and  that 
Kirkwood  thereupon  released  the  estate  from  further  lia- 
bility. The  motion  contained  a  pra3'er  for  service  on  T.  F. 
Harris  and  that  an  order  be  entered  directing  that  the 
judgments  originally  entered  in  favor  of  Kirkwood  be  con- 
solidated and  stand  upon  the  docket  in  favor  of  and  in  the 
name  of  the  said  heirs,  and  be  enforced  by  execution  in  their 
names. 

The  Circuit  Court  overruled  a  demurrer  to  the  motion 
and  granted  the  prayer  contained  therein. 

Authority  for  substituting  the  defendants  in  error  for 
Kirkwood  as  plaintiffs  in  the  original  judgments  and  hav- 
ing execution  in  their  names  against  T.  F.  Harris  is  churned 
under  section  4  of   the  amendatory  negotiable  instrument 
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act  of  1S95,  entitled,  "An  act  to  amend  section  7  of  an 
act  to  revise  the  laws  in  relation  to  promissory  notes,  bonds, 
due  bills  and  other  Instruments  in  writing,  approved  March 
18,  1874,  and  to  regulate  the  conduct  of  suits  for  enforcing 
payment  of  certain  negotiable  instruments  on  which  par- 
ties are  jointly  and  severally  liable."  K.  S.  (Kurd's  Ed.  for 
1898,)  p.  1109.     The  section  reads  as  follows  : 

'"  Whenever  the  drawer  or  indorser  of  an  accepted  bill 
of  exchange  or  the  indorser  or  guarantor  of  a  promissory 
note  shall  have  been  joined  with  the  acceptor  of  said  bill 
or  the  maker  of  said  note  in  a  suit  to  enforce  the  collection 
thereof,  and  judgment  has  been  recovered  against  any  such 
drawer,  indorser  or  guarantor  who  shall  thereafter  pay  the 
same,  the  person  so  paying  shall  be  entitled  to  have  the 
judgment  released  as  to  him,  but  the  same  shall,  at  his 
option,  stand,  and  may  be  enforced  by  execution  under  the 
order  of  the  court  against  any  other  party  thereto  who 
remains  liable  to  the  party  paying  as  upon  said  bill  or  note, 
for  the  reimbursement  of  the' party  so  paying."     *    *    * 

It  will  be  observed  tUat  the  remedy  is  given  expressly  to 
drawers  and  indorsers  of  accepted  bills  of  exchange,  and  to 
indorsers  and  guarantors  of  promissory  notes.  Joseph  T. 
Harris  was  neither  indorser  nor  guarantor  of  the  Kirk- 
wood  notes.  He  was  surety  for  the  principal  maker,  T.  F. 
Harris.  The  section  quoted  gives  a  surety  on  a  promissory 
note  who  pays  a  judgment  against  him  and  his  principal 
no  greater  remedy  than  he  had  prior  to  the  amendment  of 
section  seven.  We  are  of  the  opinion,  therefore,  that  the 
right  contended  for  was  not  in  Joseph  T.  Harris  in  his  life- 
time. 

What  attitude  do  the  heirs  of  Joseph  T.  Harris  occupy 
toward  these  judgments?  Certainly  not  a  more  favorable 
one  than  was  held  by  him  in  his  lifetime.  They  were  not 
parties  to  the  judgments,  and  collection  could  not  have 
been  enforced  against  them.  The  legal  right  to  represent 
the  estate  of  the  deceased  in  this  matter  was  in  the  admin- 
istrator, and  even  if  it  were  held  that  a  surety  on  a 
promissory  note  is  given  the  right  of  an  indorser  or  guar- 
antor under  the  section  quoted,  the  administrator,  and  not 
the  heirs,  could  exercise  the  right  of  the  deceased  surety. 
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The  judgment  will  be  reversed  and  the  cause  remanded, 
that  the  Circuit  Court  may  sustain  the  demurrer  to  the 
written  motion.     Keversed  and  remanded. 

Note.— Mr.  Justice  Wright,  having  presided  at  the  trial 
in  the  court  below,  took  no  part  in  the  decision  of  the  case 
in  this  court. 


A.  W.  Treat  v.  Snydecker^  Fyffe  &  Co. 

1.  Promissory  Notes— 6riven  in  Settlement  of  Losses  in  Option 
D2als,'-'A  promissory  note  given  in  Bettlement  of  losses  in  option  deals 
on  the  Board  of  Trade,  U  illegal  and  against  public  policy,  and  its  mere 
recognition  by  part  payments  and  promises  to  pay  the  balance  by  the 
maker  will  not  relieve  it  from  its  illegality  or  estop  him  from  urging  it 
as  a  defense. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Shelby  County;  the  Hon.  Truman  E.  AmICS,  Judge,  presiding.  Heai-d 
in  this  court  at  the  May  term,  1900.  Reversed  and  remanded.  Opinion 
filed  December  7,  1900. 

E.  A.  EicHARDsoN,  attorney  for  appellant. 
Walter  C.  Headen,  attorney  for  appellees. 

Mr.  Presiding  Justice  Hareer  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  $141.66  rendered 
by  the  Circuit  Court  in  a  trial  where  a  jury  had  been 
waived.  The  suit  was  upon  a  promissory  note  executed 
by  appellant  to  appellees  and  was  defended  upon  the 
ground  of  payment,  and  that  the  consideration  for  the  note 
was  for  loss(?s  and  gambling  in  option  deals  in  wheat  on  the 
Chicago  Board  of  Trade.  The  note  was  one  of  two  exe- 
cuted by  appellant,  aggregating  $550.  That  they  were 
executed  to  cover  losses  in  an  option  wheat  deal  on  tbo 
Chicago  Board  of  Trade,  we  entertain  no  doubt  after  hav- 
ing carefully  examined  the  evidence  in  the  record.  One  of 
these  notes  was  paid;  the  one  sued  on  was  partly  paid  and 
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appellant  made  repeated  promises  to  pay  the  balance.  The 
court  held  as  the  law,  in  the  decision  of  the  case,  that  if 
appellant  had  made  payments  upon*the  note  and  had  prom- 
ised to  pay  the  balance  of  the  note,  he  was  thereby  estopped 
from  claiming  that  the  note  was  given  in  consideration  of 
settlement  of  a  gambling  contract  in  option.  This,  in  our 
opinion,  is  not  the  law.  If  the  contract  was  an  illegal  one 
and  one  against  public  policy,  its  mere  recognition  by  appel- 
lant in  a  promise  to  pay  it  before  suit  was  brought,  would 
not  relieve  it  from  its  illegality,  or  estop  him  from  urging 
that  as  a  defense. 

Appellant  was  induced  to  enter  into  the  deal  by  an  agent 
of  appellees  named  Clark.  Clark  made  settlement  with 
appellant,  and  in  behalf  of  his  principals  received  the  two 
notes.  Appellant  offered  to  prove  what  was  said  by  Clark 
at  the  time,  but  the  court  held  it  inadmissible.  We  think 
the  court  erred  in  this,  because  we  regard  it  as  a  part  of 
the  reB  gestce. 

For  the  errors  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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1.  Elections— Ci^y  Council  the  Judge  of  the  Election  and  Qualifica- 
tion of  its  Own  Members. — The  city  council,  in  cities  incorporated  under 
the  general  law  of  this  State,  is  the  exclusive  judge  of  the  election  and 
qualification  of  its  own  members,  and  the  courts  will  not  exercise  juris- 
diction to  hear  and  determine  such  election  and  qualification  except  at 
the  suit  of  the  people  in  a  quo  warranto  proceeding  to  determine  the 
de  jure  right  of  such  member  to  act. 

Interlocntory  Order  for  an  Injunction.— Appeal  from  the  Circuit 
Court  of  Moultrie  County;  the  Hon.  William  G.  Cochran,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1900.  Reversed.  Opin- 
ion filed  December  7,  1900. 

R.  M.  Peadro  and  M.  A.  Matiox,  attorneys  for  appel- 
lant. 
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Spitleb  &  EuBNs  and  John  E.  Jeni^ings,  attorney's  for 
appellee. 

Opinion  per  Curiam. 

Appellees,  as  residents  and  taxpayers  of'  the  incorporate 
city  of  Sullivan,  in  Moultrie  count}^  Illinois,  upon  their 
bill  of  complaint  in  chancery  against  appellant,  then  pend- 
ing in  the  Circuit  Court  of  said  county,  on  June  18,  A.  D. 
1900,  in  vacation,  obtained  from  the  Hon.  W.  Q.  Cochran, 
one  of  the  judges  of  the  Sixth  Circuit,  an  order  of  that 
court  for  a  preliminary  injunction,  restraining  appellant 
"  from  sitting  in  the  city  council  of  the  city  of  Sullivan, 
Illinois,  as  a  member  thereof,  and  from  acting  as  alderman 
of  the  third  ward  of  said  city,  and  from  voting  as  a  mem- 
ber of  said  council,  and  from  taking  any  part  in  the  pro- 
ceedings of  said  council,  or  of  the  standing  committees 
thereof,  until  this  honorable  court,  in  chancery  sitting, 
shall  make  other  order  to  the  contrary." 

The  writ  of  injunction  having  been  issued  and  served 
upon  appellant,  he  afterward,  in  vacation,  on  September  7, 
1900,  moved  the  Hgn.  W.  G.  Cochran,  judge,  as  aforesaid, 
to  dissolve  said  injunction  upon  the  grounds,  among  others, 
that  there  is  no  equity  on  the  face  of  the  bill,  and  that  the 
allegations  thereof  are  insufficient  to  warrant  the  issuing 
of  the  injunction.  But  the  judge,  after  hearing  the  motion, 
denied  it,  and  filed  in  said  court  an  order  to  that  effect,  to 
reverse  which  appellant  brings  the  case  to  this  court  by 
appeal,  and  insists  that  it  was  prejudicial  error  against 
appellant  for  the  judge  to  refuse  to  dissolve  the  injunction, 
as  the  allegations  of  the  bill  were  insufficient  to  warrant 
the  issuing  of  the  same. 

The  bill,  in  effect,  alleges  that  at  the  election  held  in 
the  city  of  Sullivan  on  April  17,  1900,  to  elect  aldermen 
and  other  city  authorities  of  said  city,  Jacob  Dumond  and 
appellant,  being  rival  candidates  for  alderman  of  the  thirtl 
ward  therein,  the  former  received  seventy-three  and  the 
latter  seventy-one  votes  for  that  office;  that  on  May  7, 1900, 
there  was  a  pretended  contest  between  said  Dumond  and 
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appellant  for  the  office  of  alderman  from  said  third  ward, 
heard  by  the  city  council  of  said  city,  and  it  fraudulently 
decided  that  appellant  was  elected  such  alderman,  admitted 
him  as  a  member  of  the  council  from  that  ward,  and 
placed  him  upon  some  of  its  committees,  when,  in  fact, 
said'Dumond  was  elected  such  alderman  by  a  majority 
of  the  votes  cast  at  said  election,  while  appellant  was 
not;  that  since  appellant  was  thus  wrongfully  admitted 
as  a  member  of  said  city  council,  he  and  other  members 
thereof,  constituting  a  majority  of  its  members,  have  f raud- 
'ulently  and  illegally  expended  some  of  the  moneys  belong- 
ing to  said  city,  and  are  about  to  fraudulently  and  illegally 
expend  more  thereof,  to  the  injury  and  damage  of  appellees 
and  other  taxpayers  of  said  city. 

And  the  bill  further  avers  that  there  is  now  pending  in 
said  Circuit  Court  a  quo  warranto  proceeding  against  appel- 
lant to  oust  him  from  said  office;  and  that  in  order  to  pre- 
vent a  multiplicity  of  suits  and  irreparable  injury  to  appel- 
lees and  other  taxpayers  of  said  city  appellees  pray  that 
appellant  may  be  enjoined  by  said  Circuit  Court  from  act- 
ing and  voting  as  a  member  of  such  city  council,  or  upon 
any  committee  thereof,  and  from  performing  any  of  the 
duties  of  alderman  thereof,  until  the  said  quo  warranto  pro- 
ceeding is  heard  and  determined. 

As  the  city  of  Sullivan  is  incorporated,  and  acting  under 
the  general  laws  of  this  State,  under  the  provisions  of  sec- 
tion 34  of  chapter  24,  Kurd's  E.  S.  III.  1899,  its  city  coun- 
cil is  the  exclusive  judge  of  the  election  and  qualification  of 
the  members  thereof;  and  the  courts  of  this  State,  not  being 
otherwise  empowered  by  statute,  will  not  exercise  jurisdic- 
tion to  hear  and  determine  such  election  and  qualification 
except  at  the  suit  of  the  people  of  the  State  in  a  qxio  war- 
ranto proceeding,  to  test  the  dejicre  right  of  any  such  mem- 
ber to  so  act.  (Linegar  v.  Rittenhouse,  94  III.  208,  and 
Keating  v.  Slack,  116  III.  191.)  The  bill  on  its  face  shows 
that  the  city  council,  in  a  contest  for  that  purpose,  decided 
that  appellant  was  elected  alderman  of  the  third  ward  of 
the  city  of  Sullivan,  and  admitted  him  as  a  member  thereof: 
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therefore  it  was  prejudicial  error  for  the  chancellor  to  enter 
said  order  of  the  Circuit  Court  of  Moultrie  County,  direct- 
ing the  clerk  thereof  to  issue  the  injunction  in  this  case; 
and  it  was  likewise  prejudicial  error  for  him  afterward  to 
enter  the  order  of  that  court  denying  appellant's  motion 
to  dissolve  the  injunction;  for  which  errors  we  will  reterse 
both  of  said  orders  and  dissolve  the  injunction.  Order 
reversed. 


Indiana^  Deeatnr  &  W.  By.  Co.  v.  August  Hendrian^  Adm. 

1.  Jury— iVotnncc  of,  in  a  Conflict  of  Testimony,— In  a  conflict  of 
testimony,  it  is  the  province  of  the  jury  to  determine  where  the  truth 
lies. 

2.  Practice— Introduction  of  Witnesses  After  the  Instructions  Are 
i2ead.— AUowing  a  party  to  introduce  witnesses  after  the  instructions 
have  been  read,  is  a  matter  resting  in  the  discretion  of  the  court 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1900.  Affirmed. 
Opinion  filed  December  7,  1900. 

R.  D.  Marshall  and  Ocjtten  &  Roby,  attorneys  for  appel- 
lant. 

Charles  M.  Boeohees  and  Albert  G.  Webber,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

This  was  an  appeal  from  a  judgment  of  $1,500  recovered 
by  appellee  in  a  suit  against  appellant  for  the  killing  of 
appellee's  intestate  by  an  engine  on  appellant's  road  at 
Decatur. 

The  deceased  was  a  boy  of  about  twelve  years  of  age. 
He  and  three  other  boys,  about  the  same  age,  got  upon  the 
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foot-board  of  a  switch  engine  in  appellant's  yard  to  ride  to 
a  brick  yard  for  which  they  had  started.  The  engineer,  on 
discovering  the  boys  and  while  the  engine  was  moving, 
started  toward  them.  The  three  boys  testified  that  he 
ordered  them  to  get  oflf,  that  he  kicked  one  of  them  in  the 
back  and  kicked  deceased  with  such  force  that  he  fell  off  and 
was  run  over  by  the  engine.  The  engineer  denied  that  he 
ordered  the  boys  off  or  kicked  either  of  them.  In  the  con- 
flict it  was  the  province  of  the  jury  to  find  the  truth.  If 
the  testimony  of  the  boys  is  true,  appellant  is  liable.  To 
our  minds,  there  appears  a  clear  preponderance  that  way. 
It  is  the  testimony  of  three  disinterested  witnesses  against 
one,  and  their  testimony  is  fully  as  reasonable  and  consist- 
ent as  his. 

Complaint  is  made  of  the  action  of  the  court  in  allowing 
appellee,  after  the  instructions  had  been  read  to  the  jury, 
to  introduce  another  witness.  That  was  a  matter  that 
rested  within  the  sound  discretion  of  the  court.  The  testi- 
mony so  admitted  was  not  upon  a  disputed  question,  and 
was  not  prejudicial  to  appellant. 

Among  the  instructions  tendered  by  appellant  was  one 
telling  the  jury  that  '*  in  determining  the  weight  and  pre- 
ponderance of  the  evidence  if  they  believe  any  witness  has 
sworn  falsely  on  any  matter,  they  have  a  right  to  take  such 
fact  into  consideration  in  determining  the  amount  of  credi- 
bility to  be  given  to  the  evidence  of  such  witness  in  any 
matter  about  which  he  may  have  testified."  The  court  in- 
serted after  the  word  "has"  and  before  the  word  "sworn" 
the  word  "willfully"  and  read  the  instruction  to  the  jury 
so  modified.  He  erased  the  inserted  word  at  once,  how- 
ever, and  read  the  instruction  to  the  jury  with  the  word  so 
erased. 

Appellant  contends  the  action  of  the  court  in  that  regard 
was  reversible  error.  We  regard  it  as  an  unimportant 
and  harmless  irregularity. 

We  see  no  error  in  the  record  sufficient  to  justify  a 
reversal.    Judgment  affirmed. 


464  Appellate  Courts  of  Illinois. 

Vol.  92.]  Fanrell  v.  I.  O.  R.  R  Co. 


William  F.  Farrell^  Adm.^  y.  Illinois  Central  Railroad  Co. 

1.  Appellate  Court  Practice— jRecorda  to  he  Made  in  the  Trial 
Courts, — It  is  for  the  trial  court  to  make  the  record  in  the  first  instance 
and  it  is  the  right  of  any  peuty  to  have  the  transcript  filed  in  the  Appel- 
late Court  conform  to  the  record  as  made  by  the  trial  court.  It  is  the 
duty  of  this  court  to  consider  the  record  as  certified  from  the  trial  court 

Trespass  on  the  Cose.— Death  from  negligent  act.  Error  to  the  Cir- 
cuit Court  of  Mcliean  County;  the  Hon.  Colostin  D.  Myers,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1900.  Affirmed.  Opin- 
ion filed  December  7, 1900. 

EwiNGj  Wight  &  Ewing,  attorneys  for  plaintiff  in  error. 

Charles  L.  Capkn,  attorney  for  defendant  in  error;  John 
G.  Drennan,  of  counsel. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  a  former  time,  and  is  reported 
in  I.  C.  R.  R.  Co.  v.  Farrell,  86  111.  App.  436,  and  was  then 
reversed  and  remanded  for  a  new  trial  for  reasons  stated  in 
the  opinion.  On  the  second  trial  the  jury  found  the  issues 
for  the  defendant,  and  the  trial  court  having  approved  the 
verdict  and  given  judgment  against  the  plaintiff  in  bar  of 
the  action,  we  are  asked  by  the  plaintiff  in  error  to  reverse 
that  judgment  for  alleged  errors  in  the  instructions  of  the 
court  to  the  jury. 

The  original  bill  of  exceptions  did  not  contain  the  evidence 
in  the  case,  merely  reciting  that  the  evidence  tended  to 
prove  certain  designated  facts  upon  which  the  court  gave 
the  instructions  of  which  complaint  is  made.  The  defend- 
ant in  error,  not  content  to  rest  the  judgment  upon  the 
record  as  brought  here  by  the  plaintiff  in  error,  has  supple- 
mented it  by  a  further  record  containing  all  the  evidence 
heard  upon  the  trial,  in  order,  as  counsel  insist,  the  court  may 
determine  whether  the  instructions  were  misleading  and 
erroneous  in  view  of  all  the  evidence,  ds  argued  by  counsel 
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for  plaintiff  in  error.  It  is,  however,  objected  by  plaintiff 
that  defendant  has  no  right  to  thus  supplement  the  record 
brought  into  this  court  by  him.  It  was,  we  think,  for  the 
trial  court  to  make  the  record  in  the  first  instance,  and 
having  been  made,  as  it  was,  it  is  the  right  of  any  party  to 
the  suit  to  have  the  transcript  filed  in  this  court  conform  to 
the  record  as  made  by  the  trial  court,  and  it  is  then  the  duty 
of  this  court  to  consider  the  record  as  certified  from  the 
trial  court.  Such  records,  when  properly  made  and  certi- 
fied, import  verity  and  can  not  be  disregarded.  We  there- 
fore conclude  that  the  evidence  in  the  case  is  as  much  before 
us  as  the  instructions,  and  that  being  true,  the  propriety  and 
effect  of  the  instructions  of  the  court  4s  to  be  considered  and 
determined  as  in  other  cases.  We  have,  therefore,  examined 
the  instructions  complained  of,  in  the  light  of  the  whole 
evidence,  and  are  compelled  to  say  that  as  a  whole,  when 
applied  to  the  evidence,  they  are  not  misleading,  nor  so  far 
inaccurate  as  the  criticisms  put  upon  them  by  counsel  for 
plaintiff  would  imply.  While  some  of  them  may  not  be 
wholly  accurate  when  abstractly  considered,  yet  when 
applied  to  the  evidence  in  the  case,  and  to  the  points  to 
which  they  relate,  it  is  easih^  discovered  no  prejudicial 
or  harmful  effect  could  have  been  produced  by  them.  Upgn 
the  whole  we  are  of  the  opinion  that  the  law  was  as  fully  and 
fairly  given  to  the  jury,  upon  the  vital  issues  in  the  case,  as 
the  rights  of  plaintiff  demanded. 

Finding  no  reversible  errors  in  the  instructions  of  the 
court,  the  judgment  will  be  affirmed. 


Matilda  More  t.  John  More  and  William  More. 

1.  WiLis—Ahsence  of  the  Attesting  Clause  Does  Not  Invalidate.— 
The  absence  of  a  formal  attesting  clause  to  a  will  does  not  invalidate  it^ 
if  in  fact  it  waa  signed  by  the  testator  or  acknowledged  by  him  as  his 
will  in  the  presence  of  witnesses  who,  in  his  presence,  attested  it  by  sign- 
ing their  names  as  witnesses  thereto. 
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2.  Sa^e— Probate  WJiere  the  Witnesses  are  Dead.— Where  an  instru- 
ment purports  to  be  the  last  will  and  testament  of  the  party  whose  name 
is  8ij2:ne(l  to  it,  and  is  witnessed  by  persons  who  are  shown  to  be  dead,  it 
is  only  necessary  for  the  person  producing  it  to  make  the  proof  required 
by  section  six  of  the  statute  of  wills,  to  be  entitled,  prima  facie,  to  an 
order  admitting  the  instrument  to  probate. 

Probate  of  Will. — Appeal  from  the  Circuit  Court  of  DeWitt  County; 
the  Hon.  William  G.  Cochran,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term.  1900.  Reversed  and  remanded,  with  directions.  Opin- 
ion filed  December  7,  1900. 

John  Filler,  attorney  for  appellant. 

O.  E.  Harris  and  E.  B.  Mitchell,  attorneys  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

On  the  15th  day  of  October,  1898,  appellant,  Matilda 
More,  filed  with  the  clerk  of  the  County  Court  of  DeWitt 
Oounty,  her  petition  to  that  court  in  which  she  stated  that 
•George  More,  who  was  at  the  time  of  his  death  a  resident 
of  that  county,  departed  this  life  at  his  late  residence  in 
Wilson  township  in  that  county,  on  or  about  September  27, 
1898,  leaving  a  last  will  and  testament  duly  signed,  pub- 
lished and  attested,  as  believed  by  the  petitioner,  and 
which  she  herewith  presents  to  the  court  for  probate;  that 
said  will  is  subscribed  by  William  Fuller  and  James  A. 
Wilson  as  witnesses  to  the  execution  thereof;  that  in  said 
will,  the  testator  nominated  and  appointed  the  petitioner 
executrix  thereof,  and  she  is  ready  and  willing  to  accept 
and  undertake  that  office  and  trust;  that  George  More 
died  seized  and  possessed  of  real  estate  valued  at  about 
$12,000,  and  of  personal  property  estimated  to  be  worth 

about    thousand  dollars;    that  said   deceased   left 

surviving  him  the  petitioner,  his  widow,  who  resides  in  said 
county,  John  More  and  William  More,  his  brothers,  and 
the  following  named  children  of  his  deceased  sister,  Nancy 
White,  viz.,  John  White,  Riter  White,  William  White, 
Perry  L.  Flickman,  Fannie  Clavier,  Elizabeth  Pelham  and 
Ellen  Hickman,  his  only  heirs  at  law,  and  states  the  place 
of  residence  of  each  of  said  heirs  at  law  except  Elizabeth 
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Pelham,  and  that  the  place  of  her  residence  is  unknown; 
and  further  states  that  in  consideration  whereof,  and  to  the 
end  that  said  will  may  be  proved,  established  and  performed, 
the  petitioner  prays  that  the  subscribing  witnesses  aforesaid 
may  be  summoned  to  be  and  appear  before  this  court  at 
the  next  December  term  thereof,  then  and  there  to  testify 
in  the  matter  of  said  will  as  the  court  may  direct,  and  that 
probate  of  said  will  may  be  thereupon  granted,  and  the 
same  ordered  for  record;  and  that  the  court  will  grant 
the  petitioner  letters  testamentary  of  said  will  upon  her 
taking  the  oath  prescribed  by  the  statute.  The  petition 
was  signed  by  appellant,  with  her  affidavit  attached,  in 
which  she  states  that  the  facts  averred  in  the  petition  are 
true  according  to  the  best  of  her  knowledge,  information 
and  belief. 

Attached  to,  and  filed  with  the  petition,  was  the  follow- 
ing writing  referred  to  in  the  petition  as  the  will  of  George 
More,  deceased,  viz.: 

•'  In  the  name  of  God,  Amen.  I,  George  More,  of  the 
county  of  DeWitt,  in  the  State  of  Illinois,  of  the  age  of 
fifty-four  years,  being  of  sound  mind  and  memory  and  under- 
standing, but  considering  the  uncertainty  of  this  transitory 
life,  do  make  and  publish  this  my  last  will  and  testament, 
in  manner  and  form  following,  to  wit : 

First :  It  is  my  will,  and  I  do  order,  that  all  my  just 
debts  and  funeral  expenses  be  duly  paid  and  satisfied  as 
soon  as  conveniently  can  be  after  my  decease. 

Second  :  I  give  and  bequeath  all  the  residue  of  my  prop- 
erty, both  real  and  personal,  of  whatsoever  kind,  name  or 
nature,  to  my  beloved  wife,  Matilda  More,  during  her  nat- 
ural life,  with  all  the  rents,  issues  and  profits  thereof,  with 
the  right  to  sell  and  convey  any  portion  thereof  if  it  at  any 
time  becomes  necessary  for  her  support. 

Third :  It  is  my  will,  and  I  do  hereby  order,  that  what-- 
ever  may  remain  of  ray  property,  whether  real  or  personal, 
after  the  death  of  my  said  wife,  vest  absolutely  and  forever 
in  Ellen  Hickman  and  the  heirs  of  her  body. 

Fourth  :  It  is  my  will,  and  I  hereby  direct,  that  the  said 
Ellen  Hickman  give  my  said  wife  a  decent  burial  and  pay 
all  the  funeral  expenses  of  ray  said  wife  out  of  the  prop- 
erty that  may  go  to  her  of  my  estate  after  the  death  of  my 
said  wife. 
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And  lastly,  I  nominate,  constitute,  and  appoint  my  said 
wife,  Matilda  More,  to  be  the  executrix  of  t&is  my  last  will, 
hereby  revoking  all  other  wills  by  me  made  and  declaring 
this,  and  no  other  to  be  my  last  will  and  testament;  and 
further,  that  ray  wife  have  the  right  to  letters  of  executrix 
without  giving  bond. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  17th  day  of  June,  A.  D.  1S81. 

George  More.     (L.  S.) 
Witnesseth  :     Wm.  Fuller,  of  Clinton,  Illinois. 

James  A.  Wilson,  Clinton,  Illinois." 

On  December  5,  1898,  appellees  John  More  and  William 
More,  two  of  said  heirs  at  law  of  the  deceased,  filed  in  said 
County  Court  their  written  objections  to  said  will  being 
admitted  to  probate  for  the  reasons  stated  as  follows : 

"  First,  the  said  instrument  does  not  bear  the  certificate 
of  subscribing  witnesses  as  required  by  law. 

Second,  that  at  the  date  of  said  instrument  the  said 
deceased  was  of  unsound  mind  and  memory,  and  incapaci- 
tated from  making  a  will,  and  for  other  and  further 
reasons  appearing  on  the  face  of  said  written  instrument." 

After  a  hearing  in  the  County  Court,  it  entered  an  order 
admitting  the  writing  to  probate  and  record  as  the  will  of 
George  More,  deceased,  and  granting  letters  testamentary 
thereon  to  appellee  upon  her  taking  oath  prescribed  by 
statute.  From  that  order,  appellees  prosecuted  an  appeal 
to  the  Circuit  Court  of  DeWitt  County,  where  the  proceed- 
ing was  again  heard  and  resulted  in  that  court  entering  an 
order  refusing  to  admit  the  will  to  probate  and  record. 

Appellant  brings  the  proceeding  to  this  court  by  appeal, 
and  urges  a  reversal  of  the  order  therein  made  by  the  Cir- 
cuit Court  on  the  ground,  among  others,  that  it  is  contrary 
to  the  evidence. 

The  evidence  in  the  bill  of  exceptions  in  the  record  shows 
that  George  More  died  on  or  about  September  27,  1898; 
and  that  William  Fuller  and  James  A.  Wilson,  whose  names 
appear  after  the  word  '*  witnesses,"  at  the  left  hand  bottom 
corner  of  the  writing  in  question,  both  died  before  Gteorge 
More,  but  after  the  date  mentioned  in  the  writing  as  the 
date  it  was  executed;   that  said   Fuller  was  at  the  time 
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a  practicing  lawyer  residing  in  the  city  of  Clinton,  De- 
Witt  count}^  Illinois;  that  all  of  said  writing  is  in  his 
handwriting,  except  the  signature  of  George  More  thereto, 
which  is  in  the  handwriting  of  said  George  More;  and 
excepting  also,  the  name  "James  A.Wilson"  written  thereto, 
and  the  words  "  Clinton,  Illinois,"  following  it,  is  in  the 
handwriting  of  said  James  A.  Wilson,  who  was  several 
times  treasurer  of  De  Witt  county,  Illinois.  The  handwrit- 
ing was  also  put  in  evidence,  and  no  other  evidence  was 
offered  or  heard. 

Counsel  for  appellees  contend  that  in  the  absence  of  any 
attesting  clause  signed  by  the  subscribing  witnesses  to  the 
writing,  and  without  any  evidence  being  oflfered  by  appel- 
lant that  the  writing  was  signed  or  acknowledged  by  George 
More  as  his  will,  in  the  presence  of  those  witnesses,  who 
at  his  request  and  in  his  presence,  signed  their  names 
thereto  as  attesting  witnesses,  the  Circuit  Court  properly 
entered  an  order  refusing  to  admit  the  writing  to  probate 
and  record  as  the  will  of  George  More,  deceased. 

And  counsel  for  appellant  insists  that  it  having  been 
shown  that  the  subscribing  witnesses  to  the  will  were,  dead 
before  the  date  of  the  death  of  George  More,  under  the 
express  provisions  of  section  six  of  our  statute  of  wills,  the 
evidence  entitled  appellant  to  an  order  of  the  Circuit  Court 
admitting  the  writing  to  probate  and  record  as  the  last  will 
and  testament  of  George  More,  deceased,  and  granting 
appellant  letters  testamentary  thereon,  upon  her  taking  the 
oath  prescribed  by  statute. 

The  absence  of  a  formal  attesting  clause  to  the  writing 
signed  by  the  witnesses  William  Fuller  and  James  A.  Wil- 
son, does  not  invalidate  the  writing  as  the  will  of  George 
More,  deceased,  if  in  fact  he  signed  it  or  acknowledged  it  Ub 
his  will  in  the  presence  of  those  witnesses,  who  in  his  pres- 
ence, attested  it  by  signing  their  names  after  the  word 
"Witnesses."  Robinson  v.  Brewster,  140  111.  649;  1  Red- 
field  on  Wills,  4th  Ed.,  p.  232,  Sec.  6  and  note  14;  and  Ela 
and  others.  Executors,  v.  Edwards,  16  Gray  (Mass.),  91. 

The  writing  on  its  face,  when  produced,  being  in  form 
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and  recital  the  last  will  and  testament  of  George  More, 
whose  name  was  signed  to  it,  and  it  being  witnessed  by 
William  Fuller  and  James  A.  Wilson,  all  of  whom  were 
shown  to  be  dead,  it  was  then  only  necessary  that  appellant 
should  make  such  proof  and  offer  such  evidence  as  is  required 
by  the  terms  of  section  six  of  the  statute  of  wills,  to  entitle 
her  pinma  facie  to  an  order  of  the  Circuit  Court  as  prayed 
for  in  her  petition. 

That  section  is  as  follows: 

"In  all  cases  where  any  one  or  more  of  the  witnesses  of 
the  will,  testament  or  codicil,  as  aforesaid,  shall  die,  be 
insane,  or  remove  to  parts  unknown  to  the  parties  concerned 
so  that  his  or  her  testimony  can  not  be  procured,  it  shall 
be  lawful  for  the  County  Court  or  other  court  having  juris-  i 

diction  of  the  subject  matter,  to  admit  proof  of  the  hand writ- 
ino;  of  any  such  deceased,  insane  or  absent  witness,  as  afore- 
said, and  such  other  secondary  evidence  as  is  admissible  in 
courts  of  justice,  to  establish  written  contracts  generally 
in  similar  cases;  and  may  thereupon  proceed  to  record  the 
same,  as  though  such  will,  testament  or  codicil  had  been 
proved  by  such  subscribing^  witnesses,  in  his,  her,  or  their 
proper  persons." 

And  the  "  proof  of  the  handwriting  of  such  deceased  wit- 
ness, as  aforesaid,"  within  the  meaning  of  that  much  of  said 
section  was  satisfied  in  this  case  where  both  of  the  subscrib- 
ing witnesses  were  dead,  when  appellant  showed  that  the 
names,  "  Wm.  Fuller  "  and  "  James  A.  Wilson,"  were  in  the 
handwriting,  respectively,  of  the  deceased  witnesses  to  the 
writing;  "  and  such  other  secondary  evidence  as  is  admissi- 
ble in  courts  of  justice  to  establish  written  contracts  gen- 
erally in  similar  cases,"  within  the  meaning  of  that  language 
of  that  section  was  satisfied  in  this  case  when  appellant 
showed  that  the  name  "  George  More,"  signed  to  the  writ- 
ing, was  in  the  handwriting  of  George  More,  the  deceased 
testator,  as  that  proof  would  be  sufficient  evidence  to  estab- 
lish in  a  court  of  justice,  a  written  contract  conveying  prop- 
erty similar  to  this  will,  where  the  maker  was  dead  and  it 
was  necessary  to  prove  he  executed  it. 

And  there  being  no  evidence  of  any  fraud  or  undue  influ- 
ence having  been  practiced  upon  the  testator  or  the  attefet- 
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ing  witnesses,  it  will  be  presumed  from  all  the  facts  shown 
by  this  evidence  (and  the  further  fact  that  the  writing  was 
produced  by  the  surviving  widow  of  the  testator  a  short  time 
after  his  death)  that  the  testator  executed  it  in  the  presence 
of  the  attesting  witnesses,  who,  at  his  request,  and  in  his 
presence,  signed  it  as  subscribing  witnesses.  Ela  and  others, 
Executors,  v.  Edwards,  16  Gray  (Mass.),  91;  and  Nickerson 
V.  Nuck,  12  Gushing  (Mass.),  32. 

We  are  of  opinion,  therefore,  that  the  evidence  estab- 
lished the  writing  as  the  last  will  and  testament  of  George 
More,  deceased,  and  that  the  Circuit  Court  committed 
reversible  error  by  refusing  to  admit  it  to  probate  and  record 
as  such.  For  which  error  we  will  reverse  that  order  and 
remand  this  proceeding  to  that  court  with  directions  to  enter 
an  order  therein  admitting  said  writing  to  probate  and  rec- 
ord as  the  last  will  and  testament  of  George  More,  deceased, 
and  granting  appellant  letters  testamentary  thereon  upon 
her  taking  the  oath  prescribed  by  the  statute. 

Beversed  and  remanded,  with  directions. 


S.  L.  Seass  v.  Edward  Manion. 

1 .  Fin ^L  Judgments— 7n  Interpleader— Appeals,  —  W here  a  demiiiTPr 
is  sustained  to  an  interpleader  in  attachment  proceedings  and  judgment 
is  rendered  against  the  party  interpleading  for  costs  incident  to  the  fil- 
ing of  the  interpleader,  such  judgment  is  final,  and  from  it  an  appeal 
will  lie. 

2.  Salxs— Purchasers  of  Property  in  the  Custody  of  the  Law.— A, 
purchaser  of  property  in  possession  of  a  sheriff  by  virtue  of  irregular 
attachment  proceedings,  is  bound  to  know  that  amendments  may  be 
made  by  wjiich  the  proceedings  may  be  sustained. 

Attaehment  and  Interpleader,— Appeal  from  the  County  Court  of 
Moultrie  County;  the  Hon.  J.  D.  Purvis,  Judge,  presiding.  Heard  in 
this.court  at  the  May  term,  1900.  Affirmed.  Opinion  filed  December 
7,  1900. 

Haebaugh  &  Whitaker,  attorneys  for  appellant. 
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R.  M.  Peadbo  and  W,  K.  Whitfield,  attorneys  for  appel- 
lee. 

Mb.  Presiding  Justice  Harkek  delivered  the  opinion  of 
the  court. 

Appellee  sued  out  an  attachment  writ  against  J.  S.  Mer- 
chant, which  was  levied  upon  two  horses  on  October  23, 
1S99,  the  sheriff  taking  the  property  into  his  possession. 
At  the  January  terra,  1900,  of  the  County  Court,  amend- 
ments were  made  to  the  affidavit,  writ,  bond  and  declara- 
tion, making  M.  J.  Sullivan  co-defendant  with  Merchant. 
Appellant  filQd  an  interpleader,  claiming  the  property  by 
virtue  of  a  purchase  from  Sullivan,  to  which  the  court  sus- 
tained a  demurrer  and  rendered  judgments  against  api>el- 
lant  for  the  costs  incident  to  the  filing  of  the  interpleader. 
From  that  judgment  this  appeal  is  prosecuted. 

Appellee  contends  that  because  no  final  judgment  has 
been  rendered  upon  the  attachment  proceedings  against 
Merchant  and  Sullivan,  the  appeal  should  not  be  enter- 
tained. We  do  not  concur  in  that  view.  So  far  as  appel- 
lant is  concerned,  the  judgment  is  a  final  one. 

The  amended  plea  of  appellant,  which  was  held  bad,  and 
upon  which  judgment  for  costs  was  rendered  against  him, 
alleges  that  at  the  time  the  writ  of  attachment  was  issued 
the  property  levied  upon  was  the  property  of  M.  J.  Sullivan; 
that  subsequently,  and  prior  to  Sullivan's  being  made  a 
party  to  the  suit,  appellant  purchased  the  same  from  Sulli- 
van, and  was  at  the  time  of  filing  of  the  plea,  its  owner. 

Applying  the  familiar  rule  that  a  pleading  will  be  taken 
the  strongest  against  the  pleader,  the  alleged  purchase  was 
not  made  until  after  the  sheriflp  had  levied  upon  the  horses 
and  taken  them  into  his  possession.  Appellant  could  succeed 
only  on  the  theory  that  he  was  an  innocent  purchaser.  We 
can  not  look  upon  him  in  that  light.  When  he  purchased 
the  property  it  was  not  in  the  possession  of  his  vendor,  but 
was  in  the  possession  of  the  sheriff,  by  virtue  of  a  proceed- 
ing 171  rem  against  it.  It  wjis  in  the  cnstody  of  the  law. 
He  did  not  and  could  not  obtain  possession  of  it  by  virtue 
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of  his  purchase,  and  his  right  to  it  was  subject  to  such 
claim  as  might  legally  be  made  against  it.  He  is  presumed  to 
know  the  law,  and,  knowing  it,  must  be  held  to  know  that 
amendments  of  the  attachment  proceedings  might  be  made 
and  new  parties  added,  by  which  the  suit  against  the  prop- 
erty could  be  rightfully  maintained.  The  court  properly 
held  the  plea  bad,  and  the  judgment  will  be  affirmed. 
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F.  A.  Tapp  V.  Albert  Weaver. 


1.  Jury — Province  of,  in  the  Conflict  of  Evidence. — In  a  conflict  of 
evidence  it  is  the  province  of  the  jury  to  determine  where  the  truth  is. 

Assampsit,  for  wages.  Error  to  the  Circuit  Court  of  Schuyler  County; 
the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1900.    Affirmed.    Opinion  filed  December  8,  1900. 

B.  O.  WiLLARD,  attorney  for  plaintiff  in  error. 

Glass  &  Bottenberg,  attorneys  for  defendant  in  error. 

Opinion  per  Curiam. 

Defendant  in  error  sued  plaintiff  in  error  before  a  justice 
of  the  peace  to  recover  wages  as  a  farm  hand.  On  appeal 
to  the  Circuit  Court,  a  trial  by  jury  resulted  in  a  verdict 
and  judgment  against  the  plaintiff  in  error  for  $29.75,  to 
reverse  which,  this  writ  of  error  is  prosecuted. 

While  some  complaint  is  made  of  the  ruling  of  the  court 
as  to  the  admission  of  testimony  and  the  giving  of  instruc- 
tions, the  chief  contention  is  that  the  verdict  of  the  jury 
is  against  the  evidence.  It  is  not  disputed  that  Weaver 
entered  the  service  of  Yapp  for  a  stipulated  price  of  $20 
per  month,  that  he  worked  fifty-three  days,  and  that  he  has 
only  received  $11  for  his  services.  There  was  a  conflict  as 
to  the  employment  being  for  a  stipulated  time.  Weaver 
testified  that  it  was  the  agreement  that  he  was  to  continue 
in  the  service  of  Yapp  so  long  as  they  could  agree,  or  until 
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OQe  or  the  other  became  dissatisfied,  while  Yapp  testified 
that  Weaver  should  continue  in  his  service  for  five  months- 
It  was  the  peculiar  province  of  the  jury  to  decide  in  the 
conflict  where  the  truth  was,  and,  although  there  was  some 
corroboration  of  Yapp  by  other  testimony,  we  do  not  feel 
warranted  in  saying  that  the  jury  reached  an  improper  con- 
clusion, especially  as  it  received  the  sanction  of  the  trial 
court.  The  opportunities  of  the  jury  and  the  trial  court 
to  give  proper  credit  to  the  testimony  of  the  witnesses  were 
superior  to  ours. 

We  are  unable  to  discover  any  harmful  error  in  the 
rulings  of  the  trial  court  upon  the  admission  of  testimony 
or  in  giving  or  refusing  instructions.     Judgment  affirmed. 


John  McDermott  y.  The  City  of  Lewistown. 

1.  A'iSEisDMESTQ— Of  Complaints  for  the  Violation  of  Ordinances.— 
A  complaint  in  a  prosecution  by  a  city  for  the  violation  of  its  ordinances 
may  be  amended  in  the  Circuit  Court,  pending  a  motion  to  dismiss  the 
suit  for  want  of  a  sufficient  complaint. 

2.  Ordinances— Jmposinfif  Licenses  upon  Persons  Who  Peddle  from 
House  to  Hou^e,  Not  in  Restraint  of  Trade.— -An  ordinance  which 
requires  persons  who  peddle  goods  from  house  to  bouse  in  a  city  to 
procure  a  license,  and  provides  a  penalty  for  a  failure  to  do  so,  is  not 
oppressive,  contrary  to  public  policy  or  in  restraint  of  trade. 

3.  Peddlers— T'T/io  Are  Within  the  Meaning  of  an  Ordinance  Re- 
quiring a  License.— A  person  wiio  brings  a  sjpirill  stock  of  merchandLse 
to  a  city,  which  he  deposits  at  his  boarding  house,  and  solicits  orders  from 
house  to  house,  carrying  samples  with  him,  selling  on  the  installment 
plan,  and  where  he  does  not  have  the  goods  desired  with  him,  and  does 
have  them  at  his  boarding  house,  they  are  subsequently  delivered  from 
the  boarding  house,  is  a  peddler  within  the  meaning  of  an  ordinance 
requiring  a  license. 

Prosecution  for  the  Tiolation  of  an  Ordinance.— Error  to  theCir- 
ouit  Court  of  Fulton  County;  the  Hon.  John  A.  Gray,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1900.  Affirmed.  Opinion 
filed  December  7,  1900. 

O.  J.  BoYER,  attorney  for  plaintiff  in  error. 
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W.  S.  Jewell,  City  Attorney,  for  defendant  in  error;  H. 
W.  Masters,  of  counsel. 

Mr.  Presidino  Justice  Harker  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error  was  prosecuted  for  selling  merchan- 
dise as  a  peddler  within  the  corporate  limits  of  the  city  of 
Lewistown  without  license,  as  required  by  ordinance. 
Convicted  before  the  justice  of  the  peace,  in  whose  court 
the  suit  was  commenced,  he  prosecuted  an  appeal  to  the 
Circuit  Court,  where  he  was  convicted  and  fined  $10. 

The  complaint,  as  originally  filed,  was  defective.  A 
motion  to  dismiss  for  that  reason  was  made  before  the  jus- 
tice of  the  peace,  but  was  overruled.  The  motion  was 
renewed  in  the  Circuit  Court,  but  before  it  was  passed  upon, 
the  plaintiff,  under  leave  of  the  court,  filed  an  amended  and 
sufficient  complaint.  It  is  claimed  that  that  was  error. 
The  plaintiff  had  the  right  to  amend  the  complaint,  and  the 
terms  imposed  were  proper  under  the  circumstances. 

It  is  contended  that  the  ordinance  under  which  plaintiff 
in  error  was  prosecuted  is  unreasonable,  oppressive,  in 
restraint  of  trade  and  contrary  to  public  policy  and  void.^ 
The  ordinance  simply  required  plaintiff  in  error,  if  he 
desired  to  peddle  goods  from  house  to  house  in  Lewistown, 
to  first  procure  a  license  for  that  purpose,  and  provided  a 
penalty  if  he  failed  to  do  so.  It  is  the  usual  ordinance  in 
force  in  small  cities,  and  we  see  nothing  in  it  to  warrant 
the  charge. that  it  is  oppressive,  unreasonable,  or  contrary 
to  public  policy. 

The  most  serious  contention  urged  upon  our  considera- 
tion is  that  plaintiff  in  error  was  not  a  peddler  within  the 
sense  of  the  ordinance.  The  evidence  shows  that  plaintiff 
in  error,  in  company  with  one  Thompson,  brought  to  Lewis- 
town  quit^a  stock  of  small  merchandise,  consisting  of  dress 
patterns,  rugs,  lace  curtains,  etc.,  which  he  deposited  at  his 
boarding  house.  He  began  soliciting  from  house^  to  house, 
carrying  with  him  in  grips  dress  patterns  and  other  articles 
which  he  called  samples.     He  sold  upon  the  installment 
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plan.  If  he  had  in  his  grip  the  article  desired  by  the  pur- 
chaser, it  was  then  delivered.  If  he  did  not  have  it  with 
him  and  it  was  at  his  boarding  house,  it  was  subsequently 
delivered  from  the  boarding  house.  If  not  with  him  nor  at 
the  boarding  house,  it  was  ordered  from  the  supply  house  at 
Peoria.  It  is  clear  to  our  mind  that  plaintiff  in  error  was  a 
peddler  within  the  meaning  of  the  ordinance.  Judgment 
affirmed. 


George  B.  Ransom  y.  Alfred  Glossop. 

1.  Damages— A'o  Recovery  for  a  Breach  of  a  Contract  by  Person  Not 
a  Party, — A  person  can  not  recover  damages  for  the  breach  of  a  contract 
to  which  he  is  not  a  party. 

A.ssnmp8it,  for  the  breach  of  a  contract.  Appeal  from  the  Circuit 
Court  of  Morgan  County;  the  Hon.  Robert  B.  SmaLET,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1900.  Afi^med.  Opin- 
ion filed  December  7,  1900. 

Smith  &  Hairgbove,  attorneys  for  appellant. 

Charles  A.  Barnes  and  James  O.  Priest,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

Appellant  began  suit  before  a  justice  of  the  peace  against 
appellee  and  his  farm  tenant,  one  Edward  Gillham,  to  re- 
cover damages  for  breach  of  an  alleged  contract  for  the  sale 
of  a  lot  of  corn.  The  case  went  to  the  Circuit  Court  on 
appeal  and,  after  being  dismissed  as  to  Gillham,  was  tried 
by  a  jury.  The  court  directed  a  verdict  for  the  defendant, 
upon  which  judgment  for  costs  was  rendered  against  the 
plaintiff. 

The  evidence  shows  that  Gillham  raised  the  corn  in  ques- 
tion upon  appellee's  farm.  '  Appellee  seemed  anxious  for 
him  to  sell  it  in  order  that  he  might  collect  his  rent,  and 
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advised  appellant  to  buy  it.  Appellant's  son,  as  agent  for 
his  father,  made  a  contract  with  Gillham  for  the  purchase 
of  the  corn.  There  was  no  sort  of  delivery  of  the  corn 
made  at  the  time,  and  no  payment  was  made.  When 
appellant's  son  subsequently  went  to  the  cribs  for  the  pur- 
pose of  measuring  the  corn,  he  found  that  appellee  had 
levied  a  distress  warrant  upon  it  for  rent,  and  Gillham 
refused  to  allow  him  to  take  any  of  it. 

It  is  clear  under  the  facts  that  the  title  to  the  corn  never 
passed  to  appellant.  If  appellant  is  entitled  to  damages  for 
breach  of  contract,  he  can  not  recover  them  in  a  suit 
against  appellee  because  appellee  was  not  a  party  to  the 
contract.  The  Circuit  Court  properly  directed  a  verdict, 
therefore,  and  the  judgment  will  be  affirmed. 


Imri  Dann  v.  Theodore  Moratz. 

1.  YKmcLBS— Rights  of  PoBsaqe  upon  Highways.-— The  common 
law  rule  as  to  vehicles  upon  public  highways  was  that  each  person 
should  use  reasonable  care  to  avoid  collision,  and  the  revised  statutes 
require  that  persons  traveling  in  carriages  upon  public  highways  shall 
turn  to  the  right  upon  meeting  another  carriage  so  as  to  allow  each  car- 
riage to  pass  without  interference. 

2.  PRAcnCB—^jj  to  Variances,— The  question  of  a  variance  between 
the  allegations  and  the  proof  must  be  raised  upon  the  trial,  and  the  var- 
iance pointed  out  bo  as  to  enable  the  trial  court  to  pass  upon  it  and  the 
plaintiff  to  obviate  it  by  amendment. 

Trespass  aud  Case.— Collision  upon  the  public  highway.  Appeal  from 
the  Circuit  Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiding.  Heard  in  thiscom*tat  the  May  term,  1900.  Affirmed. 
Opinion  filed  December  7,  1900. 

L.  C.  Hay  and  Tipton  &  Tipton,  attorneys  for  appellant. 

RowBLL,  Neville  &  Lindley,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 
This  was  a  suit  to  recover  damages  sustained  by  appellee 


478  Appellate  Courts  of  Illinois. 

Vol.  92.]  Dunn  v.  Moratz. 

in  a  collision  of  appellant's  horse  and  buggy  with  appellee's 
horse  and  buorgy,  occurring  when  the  two  were  driving  in 
opposite  directions  on  a  street  in  the  city  of  Bloomington. 
The  declaration  contained  two  counts  in  case  and  two  in 
trespass.  There  was  a  trial  by  jury  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $150. 

The  evidence  shows  that  appellee  was  driving  a  horse, 
attached  to  a  buggy,  from  the  west  toward  the  east  on 
Washington  street  in  the  night  time.  It  was  quite  dark 
and  the  street  lighting  was  poor.  Appellant  was,  at  the 
same  time,  driving  a  horse,  attached  to  a  buggy,  in  the 
opposite  direction  on  the  same  street.  Appellee  was  driv- 
ing slowly,  and  the  appellant  rather  rapidly.  Appellee, 
hearing  and  seeing  appellant  coming,  turned  to  the  south 
side  of  the  street.  Appellant's  horse,  as  he  reached  the 
locality  where  appellee  was,  swaj^ed  to  the  left  and  ran  into 
appellee's  buggy;  the  front  wheels  of  the  buggies  "  locked," 
and  the  single  tree  and  shafts  of  appellee's  buggy  were 
broken.  Appellee  was  thrown  over  the  dash  board.  His 
horse,  becoming  disengaged  from  the  buggy,  ran  away  and 
against  a  telephone  pole,  where  he  was  so  injured  that  it 
was  necessary  to  kill  him. 

In  our  opinion,  appellee  was  in  the  exercise  of  ordinary 
care  and  appellant  was  guilty  of  negligence.  Appellant 
could  have  seen  appellee's  horse  and  bugg}*^  had  he  been  on 
the  watch,  as  was  his  duty  under  the  circumstances.  Appel- 
lee was  upon  the  right  side  of  the  street;  appellant  was 
negligent  in  permitting  his  horse  to  travel  on  the  south 
side  of  the  street. 

The  common  law  rule  as  to  vehicles  passing  upon  public 
highways  was  that  each  person  should  use  reasonable  care 
to  avoid  collision,  and  Sec.  77,  Chap.  121  of  the  Revised 
Statutes  requires  that  persons  traveling  with  carriages  apon 
the  public  highway  shall  reasonably  turn  to  the  right  upon 
meeting  another  carriage  so  as  to  allow  each  carriage  to 
pass  without  interference. 

Objection  is  here  made  for  the  first  time  that  there  was 
a  \"'ariance  between  the  proofs  and  the  allegations  in  the 
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declaration.  The  objection  comes  too  late.  The  practice 
in  this  State  is  that  the  question  of  variance  between  the 
allegations  and  the  proof  must  be  raised  upon  the  trial.  A 
party  should  object  to  the  evidence  and  move  to  exclude  it 
upon  the  trial.  The  variance  should  be  pointed  out  so  as 
to  enable  the  trial  court  to  pass  upon  it  and  the  plaintiff  to 
obviate  the  objection  by  amendment.  Waidner  v.  Pauley, 
141  111.  442;  Libby  v.  Schermann,  146  111.  540. 

Complaint  is  made  of  the  first  and  second  instructions 
given  for  the  plaintiflf.  They  correctly  gave  the  law  to  the 
jury.  Of  the  refused  instructions  tendered  by  the  defend- 
ant, those  announcing  correct  principles  were  substantial 
duplicates  of  others  that  were  given.    Judgment  affirmed. 


Bhoda  Roberts  t.  George  Branz  et  al, 

1.  Co&T^— Discretion  of  the  Court  in  Requiring  Security  f or. -^The 
question  as  to  whether  a  plaintiff  shaU  be  required  to  give  security  for 
costs,  is  a  matter  for  the  sound  discretion  of  the  trial  court  and  the 
Appellate  Court  will  not  interfere  unless  such  discretion  has  been  abused. 

Trespass  for  an  illegal  assault.  Error  to  the  Circuit  Coui-t  of  Shelby 
County;  the  Hon.  Truman  E.  Abcbs,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1900.  Affirmed.  Opinion  filed  December  7,  1900. 

Chafee  &  Chew,  attorneys  for  plaintiff  in  error. 

E.  A.  EioHARDsoN,  attorney  for  defendants  in  error. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error  (Toramenced  suit  in  trespass  against 
defendants  in  error  to  recover  damages  for  an  illegal  assault 
upon  her  person,  and  filed  with  the  clerk  of  the  court  an 
affidavit  as  a  poor  person,  under  section  6  of  the  cost  act. 
Subsequently,  in  terra  time,  the  defendants  moved  the  court 
to  rule  the  plaintiff  to  give  security  for  costs,  supporting 
their  motion  by  affidavit,  showing  inability  of  plaintiff  to 
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pay  costs  and  a  meritorious  defense  to  the  cause  of  action 
set  up  in  the  declaration.  >The  plaintiff  then  moved  the 
court  for  leave  to  prosecute  as  a  poor  person,  and  supported 
her  motion  by  affidavit  showing  merits,  etc.  The  court 
denied  the  application  to  prosecution  as  a  poor  person,  and 
upon  plaintiff's  failing  to  give  security  for  costs,  as  required, 
by  the  order  of  the  court,  dismissed  her  suit.  From  that 
order,  this  writ  of  error  is  prosecuted. 

It  is  insisted  that  section  6  of  the  cost  act  stands  inde- 
pendently, giving  the  absolute  right  to  prosecute  without 
costs  to  the  end  of  a  law  suit,  and  that  the  power  and  dis- 
cretion conferred  upon  the  court  by  sections  4  and  5  are 
absent.  We  are  of  the  opinion  that  section  6  was  designed 
to  provide,  in  the  absence  of  the  court,  means  for  requiring 
the  clerk  and  sheriff  to  act  without  first  being  paid  their 
fees.  We  do  not  think  it  was  the  intention  of  the  legisla- 
ture, by  enacting  that  provision,  to  take  from  the  court  the 
sound  discretion  conferred  by  sections  4  and  5.  Certainly 
it  could  not  have  been  intended  to  have  taken  from  the 
defendants  the  right  to  be  heard  upon  such  an  application. 
We  think  that  in  a  case  where  a  plaintiff  has  filed  an  affidavit 
in  vacation  under  section  6,  that  the  defendant  is  entitled 
to  be  heard  as  to  the  propriety  of  the  plaintiff's  prosecuting 
as  a  poor  person,  as  soon  as  an  opportunity  is  offered. 

The  question  as  to  whether  the  plaintiff  shall  be  required 
to  give  securitj'  for  costs  is  a  matter  for  the  sound  dis- 
cretion of  the  trial  court,  and  an  Appellate  Court  will  not 
interfere  unless  such  discretion  has  been  abused.  Clement 
V.  Brown,  30  111.  43;  C.  &  I.  R.  R.  Co.  v.  Lane,  130  111.  116; 
C.  &  I.  R.  R.  Co.  V.  Lane,  30  111.  App.  437;  City  of  Rock- 
ford  V.  Russell,  9  111.  App.  229. 

To  the  exercise  of  such  discretion,  there  must  be  some 
evidence  on  which  to  act  and  that  is  furnished  the  court  by 
the  affidavits  of  the  contending  litigants.  Tracey  v.  Bible, 
181  111.  331. 

From  the  record  in  this  case,  we  can  not  say  that  the  court 
abused  its  discretion,  and  the  judgment  will  be  affirmed. 
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Salter  v.  The  People. 


William  H.  Salter  y.  The  People  of  the  State  of  Illinois. 

1.  Highways — By  Dedication— Obstruction.— Where  a  public  high- 
way exists  by  dedication  a  prosecution  under  section  221  of  the  Criminal 
Code  for  obstructing  it  will  be  sustained. 

Prosecntion  for  ObstrnctiAgr  a  Hfgrhway.— Error  to  the  Circuit 
Court  of  Brown  County;  the  Hon.  Harry  Hiobee,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1900.  Affirmed.  Opinion  filed 
December  7,  1900. 

E.  A.  Pkrry,  attorney  for  plaintiff  in  error. 

Walter  I.  Manny,  State's  Attorney,  and  J.  F.  Regan, 
attorneys  for  defendants  in  error. 

]&R.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  was  a  prosecution  against  the  plaintiff  in  error  under 
section  221  of  the  Criminal  Code  for  obstructing  a  high- 
way. It  was  commenced  before  a  justice  of  the  peace, 
where  the  plaintiff  in  error  was  fined.  On  appeal  to  the 
Circuit  Court  he  was  again  convicted  and  sentenced  to  pay 
a  fine  of  one  dollar  and  costs. 

The  evidence  shows  that  the  place  alleged  to  be  a  high- 
way was  a  passage  way  from  the  upper  to  the  lower  land- 
ing on  the  Illinois  river  at  LaGrange,  and  that  it  was  laid 
out  as  a  street  and  used  as  such  more  than  forty  years  ago. 
LaGrange  was,  at  that  time,  a  shipping  point  of  some 
importance,  and  the  street  was  used  by  the  public.  Owing 
to  the  decline  of  the  town,  the  street  has,-  of  late  years, 
been  but  little  used,  and  some  question  arose  as  to  its 
boundary  lines.  For  the  purpose  of  locating  the  boundary 
correctly  a  survey  was  made  under  the  direction  of  the 
hisrhway  commissioners  in  1898.  The  evidence  shows  that 
the  plaintiff  in  error,  who  is  a  fisherman,  pitched  his  tent 
in  the  road,  stretched  nets  across  it  and  placed  tar  barrels 
in  it,  to  the  annoyance  and  inconvenience  of  persons  desir- 
ing to  travel  along  it. 

Vol.  XCII 31 
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There  is  abundant  evidence  to  support  the  contention  of 
a  highway  by  dedication.  A  multitude  of  alleged  errors 
are  pressed  upon  our  consideration.  We  have  considered 
them  all,  but  it  would  render  our  opinion  too  lengthy  to 
discuss  them  here  in  detail.  We  prefer  to  say,  briefly,  that 
the  Circuit  Court  committed  no  error  in  ruling  upon  the 
admission  of  evidence,  that  there  is  nothing  seriously  wrong 
with  the  instructions,  and  that  the  evidence  shows  the  guilt 
of  the  plaintiff  in  error  beyond  all  reasonable  question. 
Judgment  affirmed. 


A,  B.  McDavid  v.  B.  F.  Rork. 

1.  Practick— PZecw  in  Abatement  Not  to  he  Filed  After  Pleas  to  the 
Merits, — Where  a  party  pleads  to  the  merits  or  demurs  to  the  declara- 
tion it  is  too  late  for  him  to  file  a  plea  in  abatement. 

2.  Instructions— -Erron60u«,  When  Not  Sufficient  to  Reverse. — Where 
the  court  is  satisfied  that  the  verdict  of  the  jury  is  just  and  proper, 
ic  will  not  be  disturbed  because  some  of  the  instructions  are  subject 
to  criticism,  but  have  worked  no  injury  to  the  party  complaining. 

8.  Witnesses— illiarrted  Women  as  Agents  for  Their  Husbands.— A 
married  woman  may  properly  testify  for  her  husband  as  to  conversations 
with  parties  in  regard  to  business  transactions  in  which  she  has  acted  as 
the  agent  of  her  husband. 

Assnmpsit,  for  a  failure  to  deliver  merchandise.  Appeal  from  the 
Circuit  CJourt  of  Moultrie  County:  the  Hon.  William  G.  Cochran, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1900.  Affirmed. 
Opinion  filed  December  7,  1900. 

Meeker  &  Meeker,  attorneys  for  appellant. 

E.  J.  Miller  and  Eden,  Martin  &  Edwards,  attorneys 
for  appellee. 

Mr.  Justice  Bctrrouohs  delivered  the  opinion  of  the  court 
This  was  an  action  of  assumpsit    by  appellee  against 
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appellant  to  recover  damages  for  a  failure  to  deliver  certain 
broom  corn  which  appellee  claimed  appellant  sold  to  him 
but  failed  and  refused  to  deliver  same  in  accordance  with 
their  contract  of  sale. 

The  case  was  tried  by  jury  in  the  Circuit  Court  of  Moul- 
trie County,  and  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee  for  $73.65.  Appellant  brings  the  case  to 
this  court  and  urges  us  to  reverse  the  judgment  on  the 
grounds  that  the  court  gave  improper  instructions  at  the 
instance  of  appellee;  refused  proper  instructions  requested 
by  appellant;  improperly  modified  instructions  requested 
by  appellant;  improperly  sustained  demurrers  to  some  of 
appellant's  pleas;  improperly  overruled  appellant's  demur- 
rer to  plaintiflfs  declaration;  improperly  permitted  the  wife 
of  appellee  to  testify  against  appellant;  improperly  over- 
ruled appellant's  motion  for  a  new  trial,  and  that  the  verdict 
is  contrary  to  the  evidence. 

The  record  showed  that  after  the  court  overruled  appel- 
lant's demurrer  to  the  declaration,  he  filed  a  number  of  pleas 
to  the  merits,  consequently  he  will  not  be  permitted  in  this 
court  to  complain  because  the  trial  court  overruled  his 
demurrer  to  the  declaration. 

After  appellant  had  demurred  to  the  declaration,  and 
after  he  had  filed  several  pleas  in  bar  of  the  action,  he  filed 
a  plea  in  abatement  of  the  action  on  the  ground  that  there 
was  another  suit  pending  between  the  same  parties  in 
another  court,  concerning  the  same  subject-matter  involved 
in  this  case,  to  which  plea  the  court  sustained  a  demurrer, 
and  that  action  of  the  court,  appellant  insists,  was  error,  but 
in  that  we  can  not  concur  because  it  was  too  late  for  appel- 
lant to  plead  in  abatement  after  he  had  demurred  to  the 
declaration  and  pleaded  to  the  merits. 

The  evidence  shows  that  on  November  22, 1808,  appellant 
sold  to  appellee  eighty-four  bales  of  broom  corn  (being  about 
fourteen  tons)  at  $50  a  ton,  which  appellee  insists,  and 
there  is  evidence  tending  to  show,  that  appellant  at  the 
time,  agreed  to  deliver  to  appellee,  at  Allen ville,  in  Moul- 
trie county,  lUipois,  on  board  the  cars  as  soon  as  appellee 
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could  procure  cars  there  for  that  purpose.  A  few  days 
after  the  contract  of  sale  was  made,  appellee  paid  appellant 
$100  of  the  purchase  price.  At  the  time  of  paying  this 
amount,  appellee  and  appellant  had  a  conversation  in  which 
appellee  told  appellant  that  he  was  unable  to  get  a  car  at 
AUenville,  and  wanted  the  corn  hauled  to  Sullivan,  in  Moul- 
trie county,  which  was  some  farther  from  appellant's  farm 
where  the  corn  was,  and  oflFered  five  cents  a  bale  more  on 
that  account.  Appellee  claims,  and  so  testified,  that  appel- 
lant consented  to  that  arrangement.  This,  however,  appel- 
lant denies. 

On  December  9, 1898,  appellant  delivered  to  appellee  at 
Sullivan,  thirty-five  bales  of  this  corn,  and  was  paid  by 
appellee  $160,  and  appellant  promised  he  would  haul  the 
balance  the  next  Monday,  but  failed  to  do  so. 

Appellee  went  to  see  appellant  at  the  farm  the  next  day, 
and  they  had  a  talk,  in  which  appellant  claimed  that  appel- 
lee had  not  agreed  to  pay  him  enough  for  the  corn  and 
threatened  not  to  deliver  any  more  unless  appellee  would 
agree  to  pay  him  more.  Appellee  replied  that  he  had  bough  t 
the  corn  and  would  haul  the  balance  from  appellant's  farm 
himself,  to  which  appellant  replied  that  he  must  not  do  it. 

On  December  17,  1898,  appellee  took  fourteen  bales  of 
the  corn  from  appellant's  farm,  being  all  he  found  there, 
appellant  having  taken  the  rest  that  day  to  Mattoon,  where 
he  sold  it. 

The  price  of  broom  corn  on  November  22, 1898,  was  from 
$35  to  $60  per  ton,  depending  upon  quality.  About  the 
first  of  December  following,  it  began  to  advance  in  price 
so  that  it  was  worth  on  the  latter  date  from  $80  to  $90  per 
ton.  The  thirty-five  bales  which  appellant  delivered  at  Sul- 
livan weighed  10,498  pounds,  and  the  fourteen  bales  which 
appellee  hauled  himself,  weighed  4,158  pounds. 

The  quality  of  the  broom  corn  in  question  was  good  and 
commanded  the  top  price,  and  the  defense  by  appellant  was 
first,  that  appellee  represented  that  $50  per  ton  was  the 
highest  price  that  broom  Corn  could  be  sold  for  in  the  mar- 
ket at  the  time  of  sale,  while  the  truth  was,  good  broom  cora 
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could  be  sold  then  ^t  $60  per  ton;  second,  that  he  never 
agreed  to  deliver  the  corn  at  Sullivan,  but  was  ready  and 
willing  to  deliver  it  at  Allen ville,  as  soon  as  appellee  would 
get  a  car  to  put  it  in,  and  that  appellee  never  did  get  a  car 
at  that  place,  for  which  reason  he  was  not  compelled  to 
deliver  the  corn  to  him  except  at  his  option. 

From  this  evidence  we  are  satisfied  that  the  verdict  of  the 
jury  is  a  -just  and  proper  one,  which  we  ought  not  to  dis- 
turb, notwithstanding  some  of  the  instructions  of  which 
appellant  complained,  are  subject  to  some  criticism,  but 
as  they  have  worked  no  prejudice  against  appellant,  he  has 
not  been  injured  on  that  account,  and  will  not  be  heard  to 
complain  for  that  reason. 

The  court  properly  permitted  the  wife  of  appellee  to  tes- 
tify in  this  case  concerning  conversations  which  she  had 
with  appellaikt  concerning  this  broom  corn  when  she  was 
acting  as  the  agent  of  her  husband  and  he  was  absent,  be- 
cause our  statute  permits  the  wife  to  testify  for  her  husband 
under  such  circumstances.  Sec.  5,  Chap.  51,  Starr  &  Cur- 
tis' 111.  Stat.  (1896). 

Finding  the  verdict  and  judgment  is  a  proper  and  just 
one  in  view  of  all  the  evidence,  and  that  the  trial  court  did 
not  commit  any  prejudicial  error  against  appellant,  we 
affirm  its  judgment. 


Wabash  Bailroad  Co.  v.  Colby  H.  Propst. 


92 
106 


485 
1601 


1 .  Master  and  Servant—  Where  the  Servant  Elects  to  put  Himself  in 
a  Dangerous  Position. — A  servant  who  voluntarily  elects  to  put  him- 
self in  a  dangerous  position  in  the  performance  of  his  master's  service, 
when  a  safe  mode  hs^  been  provided  for  him,  assumes  the  risk  incident 
to  the  method  he  employs. 

2.  Same— J?^ne«  Received  While  Not  in  the  Exercise  of  Ordinary 
Care.— An  employe  who  is  injured  while  he  is  not  in  the  exercise  of 
ordinary  care  for  his  personal  safety,  can  not  recover. 


Trespass  on  the  Case,  for  pereonal  injuries.    Appeal  from  theCucuit 
Ck)urt  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
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Heard  in  this  court  at  the  May  term,  1900.     Reversed,  with  a  finding  of 
facts.    Opinion  filed  December  7,  1900. 

0.  N.  Tbavous,  attorney  for  appellant. 

Mills  Bros,  and  C.  C.  LeForgee,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Habker  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  judgment  of  $2,000  against  appel- 
lant in  a  suit  for  personal  injuries  sustained  by  hira  while 
in  the  service  of  appellant  repairing  car  tracks  in  its  yards 
at  Decatur. 

The  negligence  charged  in  the  declaration  was  the 
furnishing  of  an  improperly  constructed  air-jack  used  by 
appellee  and  his  co-employe  to  elevate  cars,  which  broke 
and  let  a  car  down  upon  him. 

At  the  time  of  the  accident,  appellee  had  been  in  the 
employ  of  appellant  as  a  truck  repairer,  in  its  yards  at 
Decatur,  for  about  sixteen  months.  In  the  performance  of 
this  kind  of  work,  air-jacks  were  used  to  lift  the  cars  above 
the  trucks  to  be  repaired.  There  were  three  of  these  jacks, 
all  of  which  had  been  in  continuous  use  for  ten  years.  They 
were^used  interchangeably  and  daily  by  emploj^es  working 
in  that  line  of  service.  The  evidence  shows  that  the  device 
was  an  improvement  on  any  other  previously  used  for  the 
same  purpose.  It  consisted  of  a  cylinder  within  which 
operated  a  piston.  The  piston-head  was  cast-iron  of  two 
thicknesses  with  leather  packing  between,  making  it  fit 
tight  against  the  sides  of  the  cylinder.  The  bottom  and 
head  of  the  cylinder  were  of  brass,  screwed  into  the  barrel. 
The  piston-rod  was  attached  to  the  upper  side  of  the  head 
and  extended  up  through  the  head  of  the  jack.  The  com- 
pressed air  from  which  it  was  operated  was  taken  from  pi|)es 
along  the  side  of  the  track  through  a  hose  and  introduced 
into  the  barrel  beneath  the  piston-head  through  a  three- 
eighths  inch  pipe.  When  introduced,  the  air  would  rai^  the 
piston  and  with  it,  the  car  to  any  desired  height,  not  exceed- 
ing two  feet.    In  using  it  the  jack  was  placed  under  the 
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drawbar  in  the  center  of  the  car  and  a  blcxjk  was  placed  on 
top  of  the  piston  to  rest  against  the  car  to  prevent  slippin<.-. 
At  the  time  these  air-jacks  were  made,  a  large  number  of 
trestles  were  built  and  put  into  the  yards  to  be  placed 
under  the  cars  when  the}^  were  raised  by  the  jacks,  for  the 
purpose  of  holding  them  in  position.  The  men  worked  in 
pairs.  It  was  the  duty  of  one  to  operate  the  jack  by  means 
of  the  air-hose,  while  the  other  placed  the  trestles  when 
the  car  was  lifted  to  the  desired  height. 

On  the  occasion  of  appellee's  accident,  the  jack  was  oper- 
ated by  his  ''  partner,"  one  Starbotte.  No  trestles  were 
placed  under  the  car.  As  soon  as  it  was  lifted  to  the  desired 
height,  both  men  went  under  it  for  the  purpose  of  pushing 
the  trucks  back  and  placing  a  thin  board  upon  the  center 
plate.  While  appellee  was  in  the  act  of  moving  one  of  the 
trucks,  the  air-jack  broke  and  the  car  was  let  down  upon 
liim,  breaking  one  of  his  legs.  The  head  of  the  jack  was 
broken,  the  piston-rod  was  turned  to  one  side,  and  the  car 
moved  some  six  or  eight  inches  and  rested  on  the  side  of  the 
piston-rod.  We  are  unable  to  determine,  from  the  evidence, 
whether  the  accident  resulted  from  the  tilting  of  the  car 
and  jack,  thereby  throwing  the  weight  of  the  car  laterally 
on  the  piston,  or  from  the  defective  manner  in  which  the 
head  of  the  jack  was  fastened  into  the  cylinder. 

It  clearh"  appears  from  the  evidence,  however,  that,  had 
trestles  been  placed  under  the  car,  one  under  either  side,  as 
w-as  customarily  done,  before  appellee  and  his  companion 
went  under  there,  the  accident  could  not  have  happened. 
They  neglected  to  take  that  precaution,  although  there  were 
trestles  not  ten  feet  away.  Xot  only  had  appellant  pro- 
vided trestles  to  be  used  by  the  men  to  support  the  cars, 
after  being  raised  by  the  jacks,  but  had  also  given  instruc- 
tions to  the  men  to  so  use  them.  Appellee  knew  that  the 
jack  was  not  designed  to  perform  the  service  of  the  trestles. 
He  and  his  companion  voluntarily  undertook  to  do  their 
work  in  a  dangerous  manner,  when  their  employer  had  pro- 
vided them  with  a  safe  means  for  doing  it.  A  servant  who 
voluntarily  elects  to  put  himself  in  a  dangerous  position  in 
the  performance  of  his  master's  services,  when  a  safe  mode 
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had  been  provided  for  him,  assumes  the  risk  incident  to  the 
method  employed.  Abend  v.  T.  H.  &  I.  E.  R.  Co.,  Ill  III. 
202;  Homersky  v.  Winkle  Terra  Cotta  Co.,  178  111.  562. 

Upon  the  ground,  then,  that  appellee  was  not  in  the  exer- 
cise of  ordinary  care  for  his  own  safety,  the  judgment  should 
be  reversed. 

Judgment  reversed  and  the  cause  not  remanded. 

Finding  of  Facts,  to  be  incorporated  in  the  judgment  of 
this  court : 

We  find  that  the  injury  for  which  appellee  has  brought 
this  suit  to  recover  damages  was  caused  by  his  own  negli- 
gence and  not  by  the  negligence  of  appellant,  and  that 
appellee  has  no  cause  of  action  against  appellant. 


Walker  Berry  y.  Illinois  Central  Railroad  Co. 

1 .  Instructions— Erroneous,  WiU  Not  Always  Reverse.  —Where  sub- 
stantial justice  has  been  done  and  the  court  can  see  that  any  other  result 
would  be  unjust  to  the  successful  party,  it  is  the  duty  of  this  court  to 
affirm  the  judgment,  notwithstanding  erroneous  instructions  were  given. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1900.  Affirmed. 
Opinion  filed  December  7,  1900. 

A.  J.  Ba.rr,  and  John  E.  &  Maynb  Pollock,  attorneys 
for  plaintiff  in  error. 

Charles  L.  Capkn,  attorney  for  defendant  in  error;  John 
G.  Drennan,  of  counsel. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

This  suit  was  brout^ht  by  the  plaintiff  in  error  to  recover 
for  injuries  sustained  by  him  in  being  ejected  from  a  train 
of  defendant  in  a  violent  and  wrongful  manner,  as  alleged 
by  him. 


I 
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A  trial  by  jury  resulted  in  a  verdict  and  judgment  for 
the  defendant.  A  reversal  is  sought  because  of  erroneous 
instructions  given  for  the  defendant. 

Instructions  numbered  four  and  seven,  given  for  the  de- 
fendant, are,  in  our  opinion,  erroneous.  For  the  error  in 
giving  them,  the  judgment  should  be  reversed  unless  we 
can  say  from  the  whole  record  that  substantial  justice  has 
been  done. 

The  facts  disclosed  by  the  evidence  in  the  record  are  as 
follows : 

About  seven  o'clock  on  the  evening  of  November  19, 
1897,  the  plaintiflf  and  his  cousin,  Newton  Dodson,  got  upon 
the  front  platform  of  the  baggage  car  of  defendant's  train, 
running  from  Kankakee  to  Bloomington,  at  Anchor,  a  sta- 
tion twenty-six  miles  from  Bloomington.  They  were  there 
discovered  by  the  baggageman,  who  notified  the  conductor. 
They  told  the  conductor  that  they  were  going  to  Colfax,  a 
station  four  miles  west  of  Anchor,  and  fare  was  collected 
from  them  to  that  point.  They  left  the  train  on  reaching 
Colfax,  but  when  it  started  again  they  got  upon  the  plat- 
form and  there  remained  without  the  knowledge  of  the 
trainmen  until  the  conductor  opened  the  door  of  the  bag- 
gage car  at  the  junction  of  the  Kankakee  branch  with  the 
main  line,  near  Bloomington.  The  train  was  in  motion. 
At  that  time,  Dodsori  was  on  the  lowest  step  of  the  plat- 
form and  the  plaintiff  was  on  the  step  immediately  above 
]iim,  their  faces  toward  the  engine.  As  to  what  the  con- 
ductor then  did  there  is  a  sharp  .conflict  in  the  evidence. 
The  plaintiff  testified  that  the  conductor  said,  "Get  off 
of  here,''  and  kicked  him,  with  his  foot,  down  upon  Dod- 
son. Dodson  testified  that  the  conductor  said,  "  Get  off," 
and  that  the  plaintifl^  came  down  upon  him  with  such  force 
as  to  knock  him  off  the  train.  The  conductor  denied  that 
he  pushed  the  plaintiff  with  his  foot,  or  told  him  to  get  off, 
and  testified  that  all  that  he  saw  of  any  one  when  he  opened 
the  door  was  a  hand  and  arm  resting  upon  the  tender  of 
the  engine,  and  they  at  once  disappeared.  Whether  the 
plaintiff  voluntarily  jumped  off,  was  pushed  off,  or  fell  off, 
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it  is  certain  that  he  was  badly  injured  and  was  picked  up 
in  an  unconscious  condition. 

A  careful  analysis  of  the  evidence  on  this  branch  of  the 
case  satisfies  us  that  the  conductor  neither  pushed  nor 
kicked  the  plaintiff.  He  is  strongly  corroborated  by  the 
baggageman,  who  testified  that  when  the  conductor  opened 
the  door,  he  was  immediately  in  his  rear,  going,  as  was  his 
duty,  to  turn  a  switch;  that  he  was  in  a  position  to  see 
whether  the  conductor  kicked  any  one  or  raised  his  foot 
against  any  one,  and  that  he  did  not. 

Dodson  was  not  in  a  position  to  see  whether  the  conduc- 
tor kicked  or  pushed  Berry,  and  does  not,  in  his  testimony, 
pretend  that  he  saw  such  a  thing.  We  have  no  doubt  that 
he  used  the  language  imputed  to  him,  immediately  after 
the  accident,  in  reply  to  an  inquiry  as  to  why  they  had  d<Sne 
as  they  had,  that  they  "  jumped  off  the  car  "  and  *'  thought 
thgy  could  jump  without  getting  hurt." 

The  two  men  were  stealing  a  ride.  According  to  their 
own  testimony,  when  the  door  opened,  they  were  standing 
upon  the  lower  steps  of  the  platform,  facing  the  engine,  in 
a  natural  position  to  alight  from  the  car.  The  train  was 
*' slowing  up,"  and  their  intention  was  to  get  off  at  this 
junction  and  go  in  another  direction  to  their  home  at  Lex- 
ington. Conscious  that  they  were  violating  the  law  and 
wishing  to  avoid  detection,  it  was  a  natural  impulse  for 
them,  when  the  light  of  the  conductor's  lantern  flashed  upon 
them,  to  jump  from  the  car  and  get  out  of  sight. 

When  told  by  his  surgeon,  two  days  after  the  accident, 
that  the  chances  were  against  his  recovery,  and  in  rej)ly  to 
an  inquiry  as  to  how  the  accident  occurred,  Berry  did  not 
even  intimate  that  he  was  kicked  or  pushed  off  the  car. 

We  feel  that  substantial  justice  has  been  done  by  the  ver- 
dict and  judgment  below,  and  that  any  other  conclusion 
would  be  unjust  to  the  defendant.  It  is  our  duty,  there- 
fore, to  affirm  the  judgment  notwithstanding  the  erroneous 
instructions  mentioned.  Heckle  v.  Grewe,  125  111.  5S: 
Keeler  v.  Herr,  157  111.  57;  Johnson  v.  I.  C.  R.  R.  Co.,  61 
III.  App.  522;  McQuaid  v.  C,  R.  I.  &  P.  Ry.  Co.,  78  111.  App. 
673.     Judgment  affirmed. 
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Mary  A.  Corbett  and  John  Corbett  Company  v.  Nathan  ^^Iq^  l^\ 
Greensfelder^  Trustee. 

1.  Fraud— C7iargfe«  of,  to  be  Sustained  by  Proo/.— Charges  of  fraud 
must  be  sustained  by  evidence;  a  mere  suspicion  of  fraud  is  not  suffi- 
cient 

Creditor's  Bill.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  the  Brancli 
Appellate  Court  at  the  March  term,  1900.  Revei*sed  andremande<l  with 
directions.  Opinion  filed  December  4,  1900.  Rehearing  denied  Janu- 
ary 15,  1901. 

EoBLiN  &  SioKLESTEEL,  attomej's  for  appellants. 
Rosenthal,  Kurz  &  IIirschl,  attorneys  for  appellee. 

Mb.  Justice  Freeman  deliv^ered  the  opinion  of  the  court. 

Appellee,  as  trustee  in  bankruptcy  of  John  Corbett,  the 
husband  of  Mary  A.  Corbett,  filed  his  bill  in  the  nature  of  a 
creditor's  bill  for  the  recovery  of  a  stock  of  merchandise 
claimed  to  have  been  conveyed  by  John  Corbett  in  fraud  of 
his  creditors.  It  is  alleged  that  said  Corbett  had,  previous 
to  July  16, 189S,  carried  on  a  general  merchandise  business, 
and  that  on  that  date  he  conveyed  his  whole  stock  in  trade 
to  one  Julius  Guettel;  that  Guettel  carried  on  the  business 
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until  September  7th  following,  and  then  conveyed  it  to 
appellant  Mary  A.  Corbett;  that  subsequently  the  John 
Corbett  Company  was  incorporated  and  Mrs.  Corbett  con- 
veyed thereto  the  stock  in  controversy.  Guettel  received 
only  $300  paid  down  upon  the  sale  to  Mrs.  Corbett,  but 
testified  that  he  expected  to  receive  in  full  the  $2,800  which 
she  agreed  to  pay  for  said  property,  and  that  he  more  than 
made  up  out  of  the  stock  while  he  owned  it,  the  difference 
between  the  $3,217.50  which  he  paid  for  it,  and  the  $2,800 
for  Avhich  he  sold  it  to  Mrs.  Corbett.  Of  the  money 
received  by  John  Corbett  from  the  sale  to  Guettel,  about 
$800  was  paid  to  his  landlord  in  settlement  of  liability 
under  a  lease,  and  $2,000  was  turned  over  to  Mrs.  Corbett, 
who  seems  to  have  used  the  same  principally  in  paying 
certain  of  her  husband's  debts.  It  is  asserted  by  apjiellants 
that  this  money  was  not  applied  on  liabilities,  real  or 
pretended,  from  John  Corbett  to  his  wife,  but  was  used  by 
her  in  payment  of  his  own  direct  liabilities.  The  remain- 
ing $400  of  the  money  received  from  Guettel  was  retained 
by  Corbett  for  his  own  use. 

Considerable  space  is  taken  by  appellee's  counsel  in  the 
effort  to  sustain  the  proposition  that  the  evidence  tends  to 
show  John  Corbett  to  have  been  for  a  long  time  prior  and 
at  the  time  of  the  transfer  to  Guettel  a  "  fraudulent  trader." 
Whether  this  be  true  or  not,  the  material  question  here  is, 
whether  the  sale  to  Guettel  was  made  in  good  faith  for  an 
actual  consideration.  If  Guettel  acquired  a  valid  title  to 
the  merchandise  in  controversy,  then  no  one  has  a  right  to 
question  any  subsequent  disposition  of  it  which  he  might 
choose  to  make.  He  had  a  right  to  sell  it  to  Mrs.  Corbett 
or  any  one  else,  upon  such  terms  as  he  might  choose,  and 
such  purchaser  would  acquire  a  good  title.  The  evidence 
relied  upon  as  tending  to  show  that  the  sale  to  Guettel  was 
not  made  in  good  faith,  but  was  a  mere  nominal  transfer 
fraudulently  made  for  the  purpose  of  defrauding  creditors, 
is  that  the  stock  was  estimated  as  worth  $6,000  or  $7,000, 
but  was  sold  to  Guettel  for  about  forty-five  cents  on  the 
dollar;  that  the  latter  carried  it  only  about  two  months,  and 
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then  transferred  it  to  Mrs.  Corbett  for  a  less  consideration 
than  he  paid,  receiving  an  actual  payment  of  only  $300  out 
of  the  alleged  purchase  price,  and  taking  no  evidence  of 
indebtedness  for  the  remaining  $2,500.  It  is  said  by  appel- 
lee's counsel,  "  the  sum  and  substance  of  these  transactions 
is  that  they  are  a  mere  shift  or  device  or '  conduit '  by  which 
the  title  is  first  transferred  from  Corbett  to  Quettel,  and 
then  later  from  Guettel  to  Mrs.  Corbett."  It  is  urged  that 
the  inference  must  be  that  Guettel  *'  either  gave  no  money 
at  all,  or  he  simply  advanced  "  it,  and  "  made  himself  whole 
either  with  money  or  removal  of  merchandise."  It  is  con- 
ceded by  appellee's  counsel  that  the  forty-five  cents  on 
the  dollar  paid  by  Guettel  "  might  be  well  enough  were  this 
a  closing'out  sale; "  "  that  a  stock,  if  it  be  sold  in  bulk  at 
about  fifty  cents  on  th»  dollar,  is  a  fairly  good  sale."  But 
it  is  contended  the  business  was  not  intended  to  cease,  and 
hence  the  price  was  inadequate.  If,  however,  the  sale  was 
an  actual  sale,  we  are  unable  to  see  how  the  value  of  the 
stock  could  be  affected  by  the  use  which  the  purchaser 
might  make  of  it.  In  other  words,  if  the  real  value  of  the 
stock  as  it  stood,  with  the  material,  old  and  new,  accumu- 
lated in  the  course  of  the  previous  years  of  business,  was,  as 
there  is  evidence  tending  to  show,  approximately  only  forty- 
five  cents  on  the  dollar  of  its  nominal  value,  and  Guettel 
actually  paid  that  price  for  it  in  good  faith,  the  price  would 
not  become  inadequate  because  of  the  use  to  which  it  was 
put  by  the  purchaser,  whether  he  continued  the  business  or 
otherwise.  In  view  of  the  evidence,  there  is  no  room  for 
an  inference  that  Guettel  did  not  pay  for  the  goods.  It 
appears  that  it  has  been  his  business  to  buy  up  old  stocks; 
and  that  he  paid  for  the  stock  in  question  with  his  own 
money  is  aflarraatively  shown,  and  in  no  way  disproven. 
Whatever  suspicions  may  exist  in  the  minds  of  creditors, 
there  is  no  ground,  under  the  evidence,  to  question  that 
Guettel  actually  bought  the  stock  for  about  what  it  was 
considered  probably  worth,  and  paid  for  it  with  his  own 
money.  A  charge  of  fraud  must  be  sustained  by  evidence, 
not  merely  suspicion.  Schroeder  v.  Walsh,  120  111.  403; 
Johnston  v.  Hirschberg,  85  111.  App.  47. 
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It  is  said,  however,  that  the  $300  paid  by  Mrs.  Corbett 
was  received  from  her  husband.  This,  too,  appears  to 
be  a  matter  of  inference  rather  than  of  evidence.  We 
are  inclined  to  view  the  evidence  as  tending  to  show 
that  she  used  more  of  her  own  earnings  to  pay  her  hus- 
band's debts,  than  she  ever  received  back  from  him.  It  is 
said  by  counsel  that  the  wife  was  only  a  depository  or 
"savings  bank"  for  her  husband.  But  the  real  estate 
apparently  purchased  with  her  individual  savings,  was 
freely  incumbered  to  pay  obligations  of  her  husband,  and 
she  seems  to  have  more  than  repaid  to  his  creditors  any 
money  of  his,  coming  into  her  possession.  It  is  urged  by 
appellee's  solicitors  that "  Mrs.  Corbett  never  had  any  earn- 
ings, or  any  savings."  But  in  this  he  is  not  sustained  by 
the  evidence.  She  received  from  her  husband  allowances  at 
a  time  when,  from  the  evidence,  it  appears  he  was  solvent, 
practically  out  of  debt,  and  free  to  bestow  such  gifts.  Out 
of  her  savings  from  such  sources,  she  purchased,  some  ten 
years  prior  to  the  sale  to  Guettel,  a  piece  of  real  estate, 
and  subsequently,  with  some  money  received  from  her  hus- 
band for  the  purpose  in  addition  to  her  savings,  she  repaired 
the  house  thereon.  The  property  became  hers  at  a  time 
when  her  husband  was  prosperous  and  out  of  debt.  Sub- 
sequently, when  he  began  to  be  unfortunate  in  business,  she 
mortgaged  this  propertj^  which,  under  this  testimony,  had 
clearly  become  her  own,  for  money  which  was  used  to  pay 
his  debts.  The  case  referred  to  by  appellee's  counsel,  In  re 
Quackenbush,  102  Fed.  Rep.  282,  is  not,  we  think,  in  point. 
There  the  property  was  transferred  in  fraud  of  creditors. 
No  such  case  is  here  presented. 

We  have  examined  the  evidence  and  the  briefs  of  counsel 
with  care,  and  are  compelled  to  the  conclusion  that  the 
facts  as  shown  do  not  warrant  the  appointment  of  a  receiver, 
and  that  the  decree  of  the  Superior  Court  must  be  reversed 
and  the  cause  remanded  with  directions  to  dismiss  the  bill. 
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City  of  Eranston  et  al.  t.  James  Carroll  et  al. 

1.  Contested  Elections— 0/  Members  of  City  Councils.—V nder  the 
laws  of  this  State  a  city  council  is  tlie  judge  of  the  election  and  qualifi- 
cation of  its  own  members.  It  has  the  power  to  determine  its  own 
rules  and  methods  of  procedure  in  contests  relating  to  such  elections 
and  its  decision  when  reached  is  final. 

2.  Same — No  Jurisdiction  in  CJiancery. — A  court  of  chancery  has  no 
jurisdiction  to  hear  and  determine  the  contest  of  the  election  of  an 
alderman  in  a  city  incorporated  under  the  general  law. 

3.  Same — Of  Aldermen  in  Courts  of  Lau?.— Courts  of  law  have  no 
inherent  jurisdiction  except  on  quo  warranto  or  mandamus  to  decide 
the  contest  of  an  election  in  respect  to  the  office  of  an  alderman  in  a 
city  incorporated  under  the  general  law. 

Bill  for  an  Injaiiction.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Chrtlain,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Order  for  injunction  reversed. 
Opinion  filed  December  20,  1900. 

Statement  by  the  Court. — Appellee  Carroll  and  the 
other  appellees,  citizens  and  tax  payers  of  the  city  of  Evans- 
ton,  Cook  county,  Illinois,  in  their  own  behalf,  as  well  as  in 
behalf  of  other  citizens  of  said  city,  filed  their  bill  in  the 
Superior  Court  of  Cook  County,  which  alleges,  in  substance, 
that  said  city  is  divided  into  seven  wards,  represented  in  the 
city  council  by  two  aldermen  each,  in  accordance  with  the  act 
of  the  legislature  of  this  State  for  the  incorporation  of  cities 
and  villages;  that  in  accordance  with  the  laws  of  this  State 
appellee  Carroll  was  elected  alderman  of  the  fifth  ward  in 
said  city  at  the  regular  annual  election  held  therein  on 
April  17,  1900,  having  received  a  majority,  in  his  favor,  of 
forty  votes;  that  the  election  returns  were  duly  canvassed, 
showed  that  he  wad  so  elected,  and  the  report  thereof  made 
by  a  committee  appointed  for  that  purpose  was  adopted  by 
the  city  council  May  1,  1900,  and  that  the  city  clerk  de- 
livered to  appellee  Carroll  a  certificate  of  his  said  election 
to  the  office  of  alderman  of  said  fifth  ward;  that  said  Car- 
roll was  duly  sworn  as  such  alderman,  legally  installed  in 
said   office,  entered  upon  the   performance  of  the  duties 
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thereof,  and  so  continued  up  to  and  including  September 
11,  1900;  that  on  May  15,  1900,  one  Knight,  without  war- 
rant of  law,  instituted  what  purported  to  be  le^ral  proceed- 
ings, against  said  Carroll,  in  the  common  council  of  said 
city,  in  a  pretense  of  contesting  said  Carroll's  election  as 
such  alderman,  and  that  one  Arnold  joined  in  such  contest; 
that  said  city  council  thereupon  appointed  a  committee  con- 
sisting of  Aldermen  Underwood,  Curran  and  Barker  to 
investigate  the  charges  of  said  Knight;  that  said  committee 
made  two  reports,  one  by  said  Underwood  and  Curran  and 
the  other  by  said  Barker,  copies  of  which,  marked  exhibits 
"  D  "and  "  E,"  respectively,  are  attached  to  the  bill  and  made 
a  part  thereof;  that  the  report  of  the  majority,  exhibit 
"D,"  was  presented  in  said  council  September  11,  1900,  at 
a  regular  meeting,  and  on  motion  was  adopted  by  a  vote  of 
eight  aldermen  voting  in  favor  of  the  motion  and  of  four 
against;  and  as  a  part  of  such  motion,  and  by  the  same  vote, 
said  council  adopted  the  following  resolution,  to  wit: 

"Be  it  resolved  by  the  city  council  of  the  city  of  Evans- 
ton  :  That  James  Carroll  has  not  been  legally  elected  lo 
a  seat  in  this  body;  that  said  Carroll  is  not  properly  quali- 
fied or  entitled  to  hold  the  position  of  alderman  in  the  lifth 
ward  of  this  city;  and  be  it  further  resolved,  that  the  seat 
occupied  by  James  Carroll  be,  and  the  same  is  hereby  de- 
clared vacant,  and  that  said  James  Carroll  be,  and  he  is 
hereby  removed  from  further  connection  with  this  council." 

The  bill  then  sets  out  section  7  of  article  3  of  the  act  con- 
cerning cities,  villages  and  towns,  as  follows: 

"  It  (the  cit}''  council)  shall  determine  its  own  rules  of 
proceeding,  punish  its  members  for  disorderly  conduct,  and 
with  the  concurrence  of  two-thirds  of  the  aldermen  elect, 
may  expel  a  member,  but  not  a  second  time  for  the  same 
offense,"  and  claims  that  a  vote  of  a  bare  majority  of  the 
members  elect  of  said  council  is  not  sufficient  to  justify  said 
council  in  depriving  said  Carroll  of  his  seat  therein. 

The  bill  further  alleges  that  Carroll  protested  against 
said  action  of  the  council,  disregarded  it,  and  demanded 
recognition  as  an  alderman  of  said  city,  but  that  the  mayor 
and  said  council  refused  and  still  refuse  to  recognize  him 
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as  an  alderman  or  member  of  said  council,  and  he  is  thereby- 
prevented  from  exercising  his  duties  as  such,  and  the  peo- 
ple of  said  fifth  ward  are  deprived  of  their  legal  representa- 
tion in  the  council,  and  said  Carroll  is  kept  out  of  his  office; 
that  said  city,  the  mayor  thereof  and  nine  of  the  aldermen 
(naming  them),  are  illegally  and  fraudulently  attempting 
to  deprive  said  Carroll  of  his  salary  as  alderman,  and  are 
illegally  and  fraudulently  interfering  with  his  right  as  such; 
that  the  next  meeting  of  the  council  will  take  place  Sep- 
tember 18,  1900,  and  said  mayor  and  said  aldermen  who 
voted  in  favor  of  said  majority  report  and  said  resolution, 
have  threatened  that  they  will  not  permit  said  Carroll  to 
participate  therein  or  take  any  part  in  the  proceedings  of 
that  meeting  or  any  subsequent  meeting. 

The  bill  prays  for  an  injunction  against  the  citj%  mayor 
and  said  aldermen  who  voted  in  favor  of  said  majority  report 
and.  resolution,  restraining  them  and  each  of  them  from 
interfering  with  Carroll's  voting  or  taking  part  in  the 
deliberations  of  the  council,  and  from  receiving  his  salary 
or  interfering  with  him  in  the  performance  of  his  duties  as 
such  alderman,  and  on  a  final  hearing  that  the  injunction 
be  made  to  extend  to  the  end  of  his  term. 

The  bill  is  verified  in  the  usual  form  by  Carroll.  On  the 
recommendation  of  a  master  in  chancery,  and  without 
notice,  an  injunction,  based  upon  the  bill  and  exhibits 
thereto,  was  issued  according  to  its  prayer,  and  until  the 
further  order  of  the  court,  from  which  order  of  injunction 
this  appeal  is  prosecuted,  pursuant  to  the  statute. 

Said  majority  report,  made  a  part  of  the  bill,  omittmg 
the  signatures  and  formal  commencement,  is  as  follows: 

"  We  have  carefully  read  and  examined  the  evidence- 
taken,  and  have  heard  arguments  of  counsel  upon  the  facts 
and  the  law  of  the  case.  We  find  that,  of  the  total  num- 
ber of  votes  cast,  thirteen  are,  b}*^  all  parties  concerned, 
admitted  to  be  illegally  cast;  three,  for  the  reason  that  the 
parties,  being  residents  and  legal  voters  of  the  fifth  ward, 
cast  their  votes  in  the  wrong  precinct.  Eight  other  votes- 
are  called  in  question  by  the  contestants  for  various  reasons. 

"In  the  view  your  (Committee  take  of  this  matter,  it  i& 
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unnecessary  to  decide  upon  these  questions.  Even  conced- 
ing that  twenty-one  votes,  being  the  entire  number  ques- 
tioned by  the  contestants,  were  illegally  cast,  and  all  for 
Mr.  Carroll,  this  would  not  wipe  out  the  majority  obtained 
by  him,  and  your  committee  could  not,  on  that  basis,  recom- 
mend that  his  seat  be  declared  vacant. 

"  There  is,  however,  enough  of  irregularity  about  the 
votes  cast  and  the  mode  of  electioneering  practiced,  as 
sworn  to  in  the  hearing  before  Judge  Loomis,  to  add  weight 
to  the  other  consideration  upon  which  our  recommendation 
is  principaUy  based. 

*'  Without  recounting  in  detail  the  evidence,  your  commit- 
tee reports  its  belief,  based  thereon,  that  Mr.  Carroll  made 
use  of  liquor  in  his  canvass  for  election.  We  are  of  opinion 
that  this  fact  is  sufficient,  if  established,  to  fully  warrant 
and  require  the  council  in  declaring  void  the  election  of 
Mr.  Carroll  to  membership  in  this  body. 

''That  the  council  has  full  legal  power  and  authority  on 
this  ground  to  declare  the  seat  of  this  gentleman  vacant, 
is  conceded  by  counsel  for  Mr.  Carroll.  A^ide  from  this 
concession  it  is  our  opinion  that  the  council  is  not  a  mere 
canvassing  board  whose  functions  are  confined  to  adding 
the  columns  of  votes  reported  by  the  clerks  of  election,  but 
that  it  may  inquire  whether  the  apparent  result  was  ob- 
tained by  wrongful  or  fraudulent  methods,  or  through  the 
Bse  of  practices  contrary  to  our  public  policy.  We  believe 
this  power  should  now  be  exercised. 

"  We  recommend  that  the  seat  of  James  Carroll  be 
declared  vacant;  that  his  election  be  declared  void,  and 
that  this  council,  at  its  pleasure,  call  an  election  to  fill  the 
vacancy  thus  created." 

The  said  minority  report,  which  is  also  made  a  part  of 
the  bill,  commences  as  follows: 

"This  is  a  proceedinj^  instituted  by  Newell  C.  Knight, 
Charles  E.  Arnold  and  Tnomas  Catlow,  to  contest  the  elec- 
tion of  James  Carroll  and  John  C.  Schuett  for  the  office  of 
aldermen  of  the  fifth  ward  of  the  city  of  Evanston.  The 
fifcts  upon  which  the  proceeding  is  based  areas  follows: 
Statement  of  the  case." 

This  report  then  proceeds  to  set  out  the  election  of  Car- 
roll and  that  he  was  declared  elected  by  the  council  and 
took  his  seat  as  alleged  in  the  bill,  the  filing  of  notices  of 
contest  b}'  Knight,  Arnold  and  Thomas  Catlow,  each  of 
whom  filed  petitions  with  the  council  on  the  15th  day  of  May, 


First  District — October  Term,  1900.     499 

City  of  Evanston  v.  Carroll 

1900,  for  the  purpose  of  such  contest,  and  sets  out  copies 
of  such  petitions,  the  one  by  Knight  showing  that  he  is  a 
resident  and  duly  qualified  elector  of  the  city  of  Evanston; 
that  he  desired  to  contest  the  election  of  Carroll  as  alder- 
'  man,  and  naming  eleven  different  grounds  of  contest,  which 
in  substance  are  that  illegal  votes  were  cast  in  the  election; 
that  Carroll  did  not  receive  a  majority  of  the  legal  votes; 
that  large  quantities  of  beer  were  brought  into  said  ward 
prior  to  and  on  the  date  of  said  election,  for  the  purpose  of 
influencing  the  votes  thereat,  contrary  to  the  ordinances  of 
the  city;  and  because  Carroll  was  not  eligible  to  the  office 
of  alderman  as  provided  by  the  ordinances  of  said  city  and 
the  statutes  of  the  State;  and  the  one  by  Arnold,  showing 
that  he  was  a  resident  and  duly  qualified  elector  of  the  first 
precinct  in  said  fifth  ward  of  Evanston;  that  he  desired  to 
contest  the  election  of  Carroll,  and  naming  ten  different 
grounds  of  contest,  nine  of  which  are  the  same  in  sub- 
stance as  the  petition  of  Knight,  omitting,  however,  the 
charge  that  beer  was  brought  into  the  ward,  as  claimed  in 
Knight's  petition,  and  the  claim  that  Carroll  was  not 
eligible,  but  that  he,  Arnold,  was  an  eligible  candidate  and 
received  sufficient  legal  votes  to  elect  him  as  alderman  of 
the  said  fifth  ward. 

The  minority  report  then  proceeds  to  state  the  opinion 
of  Mr.  Barker,  the  committeeman  who  signed  such  report, 
which  contains  statements  as  to  his  conclusions  from  the 
evidence  heard  by  the  committee,  and  what  were  parts  of 
the  evidence  heard  by  the  committee,  arguments  based 
thereon,  quotations  from  ordinances  of  the  city  of  Evans- 
ton, statutes  of  the  State  and  numerous  authorities,  from 
all  of  which  he  deduced  the  conclusion  that  any  action 
which  might  be  taken  by  the  common  council  of  the  city 
of  Evanston  with  reference  to  the  contest  of  the  election 
of  Carroll  would  be  void,  and  recommended  to  said  council 
the  passage  of  the  following  resolution,  to  wit: 

"  Whereas,  it  doth  appear  that  this  council  has  no  juris- 
diction of  the  subject-matter  of  the  petitions  heretofore 
tiled  by  Newell  C.  Knight,  Charles  E.  Arnold,  Thomas 
Catlow,  and  each  of  them,  to  contest  the  election  of  James 
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Carroll  and  John  C.  Schuett,  as  members  of  this  body; 
therefore  be  it 

Resolved,  that  this  council  give  no  farther  consideration 
thereto." 

Among  other  provisions  of  the  ordinances  of  the  city  of 
Evanston  set  out  in  the  said  minority  report  and  made  a 
part  of  the  bill  are  the  following,  to  wit : 

"Par.  561.  The  election  of  any  alderman  may  be  con- 
tested by  any  elector  of  the  city  of  Evanston,  and  the 
proceedings  shall  be  in  accordance  with  the  general  laws 
of  this  State  regulating  the  mode  of  contesting  of  elections 
for  county  officers,  so  far  as  the  same  may  be  applicable. 

''  Par.  562.  The  city  council  shall  be  the  tribunal  before 
which  such  contest  shall  be  heard,  and  their  decision  shall 
be  final. 

"  Par.  563.  When  any  person  shall  desire  to  contest  the 
right  of  another  to  hold  the  office  of  alderman,  to  which 
such  person  claims  the  right,  he  shall,  within  sixty  days 
after  the  election,  tile  with  the  city  clerk  statements  briefly 
setting  forth  the  points  upon  which  he  will  contest  the 
election,  which  statement  shall  be  verified  by  affidavit." 

Joseph  E.  Paden,  corporation  counsel,  attorney  for  appel- 
lants; George  N.  Stone,  of  counsel. 

Addison  Blakely,  attorney  for  appellees. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  principal  question  for  consideration  in  this  case  is 
whether  the  proceeding  before  the  common  council  of  the 
city  of  Evanston  was  a  contest  of  the  election  of  James 
Carroll  as  alderman,  or  to  expel  him  from  his  seat  in  such 
council. 

There  would  be  no  difficulty  in  the  determination  of  this 
question  had  the  action  of  the  council,  when  the  two  reports 
of  its  committee,  the  substance  of  which  is  set  out  in  the 
statement  preceding  this  opinion,  came  before  it  for  action, 
been  confined  to  the  passage  of  the  resolution  quoted  in  the 
statement,  in  which  it  is  stated  "  that  James  Carroll  has 
not  been  legally  elected  to  his  seat  in  this  body."  The  dif- 
ficulty is  presented  by  the  fact  that  the  majority  report, 
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which  was  adopted  by  the  council  at  the  same  time  it 
passed  the  said  resolution,  finds  in  effect  that  the  majority 
of  the  committee  could  not,  upon  the  basis  of  votes  ille- 
gally cast  for  Mr.  Carroll,  recommend  that  his  seat  be 
declared  vacant,  and  the  further  fact  that  the  report  states 
the  belief  of  the  committee  to  be  that  Mr.  Carroll  made  use 
of  liquor  in  hi^  canvass  for  election,  and  that  this,  in  the 
opinion  of  the  majority,  was  suflBcient,  if  established,  to 
warrant  the  council  in  declaring  void  the  election  of  Mr. 
CarrolL 

The  nature  of  the  proceeding,  however,  must  be  deter- 
mined from  a  consideration  of  the  whole  of  the  two  reports, 
the  matter  referred  to  the  committee,  its  proceedings,  and 
the  action  taken  thereon  by  the  council.  The  majority  re- 
port, in  addition  to  these  matters,  states  "  there  is,  however, 
enough  of  irregularity  about  the  votes  cast  and  the  mode 
of  electioneering  practiced,  as  sworn  to  in  the  hearing  before 
Judge  Loomis,  to  add  weight  to  the  other  consideration 
upon  which  our  recommendation  is  principally  based,"  and 
then  proceeds  with  a  further  statement,  which  shows  that 
the  recommendation  that  the  election  of  Mr.  Carroll  be 
declared  void,  is  based  principally  upon  the  fact  of  the 
belief  that  he  made  use  of  liquor  in  his  canvass,  but  that 
the  council  might  "inquire  whether  the  apparent  result 
(of  the  election)  was  obtained  by  wrongful  or  fraudulent 
methods  or  through  the  use  of  policies  contrary  to  our 
public  policy." 

As  will  be  seen  from  the  statement  preceding  this  opin- 
ion, the  matters  which  were  under  consideration  by  the 
committee  were  the  petitions  of  three  different  persons  to 
contest  the  election  of  Carroll.  The  minority  report  of  Mr. 
Barker  states  that  it  is  a  proceeding  to  contest  the  election 
of  Mr.  Carroll,  and  then  sets  out  in  haec  verha  the  diflferent 
petitions  for  such  contest,  and  concludes  by  recommending 
the  passage  of  a  resolution  to  the  effect  that  the  council  had 
no  jurisdiction  to  contest  such  election,  and  that  the  coun- 
cil should  give  no  further  consideration  to  it. 

The  council  did,  however,  proceed  further  with  the  con- 
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sideration  of  such  contest,  and  declared  by  its  resolution 
that  Mr.  Carroll  "  has  not  been  legalh*^  elected  to  his  seat  in 
this  body."  It  is  true  that  it  appears  that  the  proceeding 
was  somewhat  informal,  and  the  action  of  the  council  in 
adopting  the  majority  report  may  be  said  to  be  somewhat 
inconsistent  with  its  resolution,  but  we  are  of  opinion,  from 
a  consideration  of  the  whole  matter,  as  presented  by  the 
bill  and  exhibits  thereto,  that  the  proceeding  was  one  to 
contest  the  election  of  Mr.  Carroll  to  a  seat  in  the  common 
council  of  Evanston,  and  that  the  substance  of  the  result 
reached  by  the  council  is  that  he  was  not  legally  elected. 

Par.  34,  Sec.  6,  Art.  3,  Chap.  24  of  Kurd's  Rev.  Stats., 
being  the  act  with  regard  to  the  incorporation  of  cities  and 
villages,  provides  that  '*  The  city  council  shall  be  the  judge 
of  the  election  and  qualification  of  its  own  members."  Pars. 
35  and  36  of  the  same  act  are  as  follows  : 

"Par.  35.  It  shall  determine  its  own  rules  of  proceed- 
ing, and  punish  its  members  for  disorderly  conduct,  and 
with  the  concurrence  of  two-thirds  of  the  aldermen  elected, 
may  expel  a  member,  but  not  a  second  time  for  the  same 
oflfense;  provided,  that  any  alderman  or  councilman  who 
shall  have  been  convicted  of  bribery  shall  thereby  be 
deemed  to  have. vacated  his  office." 

"Par.  36.  A  majority  of  the  aldermen  elected  shall  con- 
stitute a  quorum  to  do  business,  but  a  smaller  number  may 
adjourn  from  time  to  time,  and  may  compel  the  attendance 
of  absentees  under  such  penalties  as  may  be  prescribed  by 
ordinance." 

As  will  be  seen  from  the  ordinances  quoted  in  the  state- 
ment preceding  this  opinion,  the  election  of  any  alderman 
may  be  contested  by  any  elector  of  the  city  of  Evanston, 
and  the  proceedings  shall  be  in  accordance  with  the  gen- 
eral laws  of  the  State  regulating  the  mode  of  contesting 
elections,  and  "  the  city  council  shall  be  the  tribunal  before 
which  such  contest  shall  be  heard,  and  their  decision,  shall 
be  final." 

From  the  above  provisions  of  the  statute,  it  is  apparent 
that  the  city  council  of  Evanston  had  jurisdiction  of  the 
contest  and  the  power  to  determine  its  own  rules  of  pro- 
ceeding, and  that  its  ordinances  have  provided  the  method 
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of  prociedure.  The  method  of  procedure  thus  provided  has 
in  this  case  been  followed,  and  the  council  has  reached  a 
decision  which  its  ordinances  say  "  shall  be  final." 

The  statute  (Hurd,  Chap.  46,  Sec.  122)  in  regard  to  elec- 
tions provides  that  "  When  the  person  whose  election  is 
contested  is  found  to  have  received  the  highest  number  of 
legal  votes,  but  the  election  is  declared  null  by  reason  of 
legal  disqualification  on  his  part,  or  for  other  causes,  the 
person  receiving  the  next  highest  number  of  votes  shall  not 
be  declared  elected,  but  the  election  shall  be  declared  void." 

This  last  provision  of  the  statute  clearly  recognizes  that 
an  election  may  be  contested  "  for  other  causes  "  than  that 
the  person  whose  election  is  contested  did  not  receive  the 
highest  number  of  legal  votes  cast.  For  anything  that 
appears  in  the  bill,  the  council  mcay  have  found  that  Mr. 
Carroll  was  not  legally  elected  for  other  reasons  than  that 
he  did  not  receive  the  highest  number  of  legal  votes,  and 
that  his  election  was  declared  void  because  he  was  not 
entitled  to  hold  the  position  of  alderman  for  other  reasons 
than  that  he  made  use  of  liquor  in  his  canvass.  We  have 
not  before  us  the  evidence  upon  which  the  council  based  its 
action,  nor  could  we  consider  its  sufiiciency  to  support  the 
action  of  the  council  if  it  were  before  us.  A  court  of  chan- 
cery has  no  jurisdiction  to  hear  and  determine  the  contest 
of  the  election  of  an  alderman  in  a  city  which,  as  we  have 
seen,- is  conferred  by  the  law  of  this  State  upon  the  com- 
mon council  of  the  city  in  which  the  election  questioned 
has  been  held. 

The  legislature  has  seen  fit  to  commit  the  determination 
of  election  contests  of  the  kind  here  in  question  to  the  city 
council,  a  department  of  the  government  political  in  its 
nature.  The  judiciary,  being  a  separate  and  distinct  depart- 
ment, should  carefully  refrain  from  interfering  with  the 
action  of  a  political  branch  of  the  government,  except  in 
the  plainest  cases  of  palpable  excess  or  abuse  of  jurisdiction 
by  the  action  questioned.  However  great,  therefore,  the 
wrong 'may  be  which  Mr.  Carroll  and  other  citizens  of 
Evanston  claim  that  they  have  suffered  by  reason  of  the 
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council's  action,  we  are,  in  reviewing  the  action  of  a  court 
of  chancery  whose  aid  has  been  invoked  through  a  bill  for 
an  injunction,  without  the  power  to  give  relief.  Nor  is  it 
within  our  province  to  pass  upon  the  claim  of  wrong.  The 
remedy,  if  any,  is  in  a  court  of  law.  Dickey  v.  Reed,  78 
111.  261-71;  Moore  v.  Hoisington,  31  111.  243-6;  Linegar  v. 
Rittenhouse,  94  111.  208-10;  Keating  v.  Stack,  116  111.  191; 
Foley  V.  Tyler,  161111.  167-75;  Douglas  v.  Hutchinson,  183 
III.  323-8;  Hilligoss  v.  Grinslade,  32  111.  App.  45;  Patti- 
son  V.  The  People,  65  111.  App.  651;  State  ex  rel.  Vogel  v. 
Bersch,  32  Chicago  Legal  News,  301,  and  cases  cited. 

In  the  Moore  case,  *w/?ra,  the  Supreme  Court  was,  for  the 
first  time,  called  upon  to  consider  the  question  of  jurisdiction 
of  a  court  of  chancery  to  inquire  into  the  validity  of  an  elec- 
tion for  justices  of  the  peace  held  in  the  town  of  South  Chi- 
cago, and  ruled  that  a  court  of  chancery  had  no  such  juris- 
diction under  its  general  powers,  and  affirmed  a  decree 
sustaining  a  general  demurrer  to  a  bill  in  chancery,  the 
purpose  of  which  was  to  contest  the  election. 

In  the  Dickey  case,  supra^  in  which  an  injunction  was 
sought  against  the  common  council  of  the  city  of  Chi- 
cago to  prevent  it  from  canvassing  election  returns  of  an 
election  held  to  determine  whether  the  city  would  change 
its  charter,  the  Moore  case  is  re-affirmed,  and  the  court  say : 
"  Elections  belong  to  the  political  branch  of  the  govern- 
ment, and  are  beyond  the  control  of  the  judicial  power.  It 
was  not  designed  when  the  fundamental  law  of  the  State  was 
framed,  that  either  part  of  the  government  should  interfere 
with  or  control  the  other,  and  it  is  for  the  political  power  of 
the  State,  within  the  limits  of  the  constitution,  to  provide 
the  manner  in  which  elections  shall  be  held  and  the  manner 
in  which  the  officers  thus  elected  shall  be  qualified  and  their 
elections  contested;"  and  held  that  when  municipal  bodies 
have  been  organized  by  the  political  power  of  the  State  and 
intrusted  with  the  reviewing  of  election  returns,  courts 
should  not  interfere  therewith,  except  where  empowered 
so  to  do  by  the  constitution  or  legislative  enactment;  that 
a  court  of  equity  had  no  inherent  power  to  try  contested 
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elections,  and  would  not  exercise  the  power  except  it  be 
conferred  by  express  enactment  or  necessary  implication 
therefrom. 

In  the  Linegar  case,  supra^  the  court  considered  the  sec- 
tion of  the  statute  giving  the  city  council  the  right  to  judge 
of  the  election  and  qualification  of  its  members  where  a  peti- 
tion was  filed  in  the  County  Court  to  contest  an  alder- 
manic  election  in  the  city  of  Cairo,  and  held  that  the  city 
council  was  the  tribunal  to  determine  the  contest,  and  not 
the  County  Court;  that  a  court  of  law  had  no  inherent 
jurisdiction  except  on  quo  warranto  or  mandamus  to  decide 
contested  elections. 

In  the  Keating  case,  supra,  which  was  a  chancery  pro- 
ceeding in  the  Circuit  Court  ;to  contest  the  election  of 
alderman  in  the  city  of  East  St.  Louis,  the  suit  was  dis- 
missed for  want  of  jurisdiction  of  the  subject-matter.  The 
judgment  was  affirmed  upon  the  authoritj'-,  among  other 
cases,  of  the  Dickey  and  Linegar  cases,  supra. 

To  the  same  effect  in  principle  is  the  Douglas  case,  s^ipra, 
which  also  quotes  with  approval  the  language  of  the  court 
in  the  Dickey  case,  and  re-affirms  the  principle  there 
announced. 

We  regard  these  authorities  as  amply  sustaining  our  view 
in  this  case,  based  upon  the  proceeding  before  the  council 
being  a  contest,  and  do  not,  therefore,  refer  to  numerous 
decisions  in  other  jurisdictions  outside  of  Illinois  which  sus- 
tain the  same  view,  except  the  very  recent  case  of  State 
ex  rel.  Vogel,  supra,  decided  by  the  St.  Louis  Court  of 
Appeals,  in  which  some  language  of  the  court  seems  here 
peculiarly  applicable.  The  court  say:  "The  legislative 
department  of  an  incorporated  municipality  is  not  a  tribu- 
nal subordinate  to  the  judiciary,  but  is,  within  its  legitimate 
sphere,  a  co-ordinate  branch  of  government,  independent  of 
the  courts  as  to  all  matters  committed  to  its  judgment  and 
discretion  by  the  charter  which  gave  it  birth,"  *  *  « 
and  held  that  as  to  matters  thus  committed  to  it,  for  what 
reason  or  however  arbitrarily  or  irregularly  it  may  act,  the 
courts  are  without  jurisdiction  to  revise  its  judgment.  The 
court  further  say :    "  When  a  municipal  assembly  or  coun- 
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oil  acts  within  the  sphere  of  its  authority,  its  discretion  is 
as  wide  as  that  possessed  by  the  general  assembly  of  the 
State,  and  is  as  free  from  judicial  interference."  (Citing 
numerous  cases  of  the  Missouri  Supreme  Court  which  sus- 
tain the  ruling.) 

In  view  of  the  conclusion  that  the  ])roceeding  in  question 
was  one  to  contest  the  election  of  Mr.  Carroll,  and  that 
the  city  council  of  Evanston  had  jurisdiction  thereof  and 
proceeded  regularly  therein,  it  is  unnecessary  to  discuss  the 
various  contentions  of  appellee's  counsel,  that  the  council 
violated  different  provisions  of  the  State  Constitution  and 
had  no  authority  to  try  Mr.  Carroll  for  the  offense  of  giv- 
ing away  beer  prior  to  election  day  or  for  any  other  mis- 
demeanor. 

The  contention  of  appellees'  counsel  that  Knight  was  not 
a  proper  person  to  contest  the  election  of  Carroll,  can  not  be 
maintained  for  two  reasons  :  First,  because,  under  the  ordi- 
nances of  the  city  of  Evanston,  the  election  of  aldermen 
may  be  contested  by  any  elector  of  that  city,  and  second, 
because  it  does  not  appear  from  the  record  that  Knight 
was  not  an  elector  of  the  Fifth  ward.  It  does  appear  that 
he  was  a  qualified  elector  of  the  city  of  Evanston,  and  for 
all  that  appears  he  may  have  been  an  elector  of  the  Fifth 
ward. 

The  claim  of  appellees  that  the  action  of  the  city  council 
in  hearing  and  determining  the  contest  of  Mr.  Carroll's 
election  was  void,  because  he  had,  on  the  first  day  of  May, 
1900,  been  found  by  the  council  to  have  been  duly  and 
legally  elected  to  the  office  of  alderman,  is  not  tenable. 
The  statute  of  this  State  (Hurd,  Chap.  46,  Pars.  112  and  113) 
clearly  contemplates  that  a  contest  shall  not  be  allowed 
until  after  the  result  of  the  election  shall  have  been  declared, 
and  the  ordinances  of  the  city  of  Evanston  provide  that 
contests  shall  be  in  accordance  with  the  general  laws  of 
the  State  regulating  the  mode  of  contesting  elections  for 
county  officers,  so  far  as  the  same  may  be  applicable,  and 
that  a  contest  may  had  within  sixty  days  after  the  election. 
The  contest  here  was  commenced  within  that  time,  to  wit, 
May  15,  1900. 
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The  theory  of  the  bill  and  the  argument  of  appellees'  coun- 
sel appear  to  be  that  the  action  of  the  city  council  of  Evans- 
ton  was  an  expulsion  of  Mr.  Carroll  from  his  seat  in  the 
council  after  he  had  been  legally  elected  and  seated,  and  not 
a  contest  of  his  election,  and  therefore  that  in  order  to  expel 
him,  a  two-thirds  vote  of  the  aldermen  elected  was  neces- 
sary to  make  his  expulsion  legal.  In  view  of  the  conclu- 
sion we  have  reached — that  the  proceeding  in  question  was 
one  of  contest,  the  provision  of  the  statute  which  allows 
the  council  to  determine  its  own  rules  of  proceeding,  and 
that  a  majority  of  the  aldermen  elected  shall  constitute  a 
quorum  to  do  business,.it  seems  unnecessary  to  discuss  this 
point.  It  seems  too  plain  for  argument  that  a  majority 
vote  of  the  aldermen  elected  was  sufficient  to  determine 
the  contest.  In  fact,  we  regard  it  as  practically  conceded 
by  appellees'  counsel  that  if  the  proceeding  was  a  contest 
of  the  election  of  Mr.  Carroll,  the  majority  vote  was  suffi- 
cient. 

Being  of  the  opinion  that  the  Superior  Court  was  with- 
out jurisdiction  its  order  of  injunction  is  reversed. 


Chicago  City  By.  Co.  v.  T.  W.  Jones  Fnrnitare  Transit  Co. 

1.  WnxESSBS— Competency  as  to  Values.— Every  person  is  supposed 
to  have  some  idea  of  the  value  of  property  which  is  in  almost  univers<*il 
use,  and  the  weight  to  be  given  to  his  testimony  is  a  matter  for  the 
determination  of  the  jury. 

2.  Appellate  Court  Practice — When  the  Question  of  Excessive 
Damages  Can  Not  Be  Raised,— Where  a  party  fails  to  include  in  his 
motion  for  a  new  trial  the  question  of  excessive  damages  as  one  of  the 
grounds,  he  can  not  assign  the  same  for  error  in  the  Appellate  Court. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Edmund  W, 
Burke,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1900. 
Affirmed.     Opinion  filed  December  20,  1900. 

P.  H.  Bishop,  attorney  for  appellant. 
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Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  suit  was  by  appellee  against  appellant,  a  common 
carrier,  to  recover  damages  to  furniture,  alleged  to  have 
been  occasioned  by  a  collision  between  appellant's  street 
car  and  the  wagons  of  appellee  in  which  the  furniture  was 
being  carried. 

The  suit  was  tried  in  the  Circuit  Court,  on  appeal  by 
appellant  from  a  judgment  of  a  justice  of  the  peace. 

The  grounds  for  reversal  relied  on  by  appellant's  counsel 
in  his  argument  are  that  the  verdict  is  against  the  weight 
of  the  evidence;  that  incompetent  evidence  for  appellee 
was  admitted  on  the  trial;  that  erroneous  instructions  were 
given  for  appellee,  and  that  the  damages  are  excessive. 

The  evidence  as  to  whether  the  collision  occurred  wholly 
by  reason  of  appellant's  negligence  was  conflicting,  but  we 
can  not  say,  after  carefully  reading  and  considering  all  the 
evidence,  that  the  verdict  is  manifestly  against  the  pre- 
ponderance of  the  evidence. 

Miller,  a  witness  for  appellant,  whose  property  the  fur- 
niture was  and  for  whom  it  was  being  moved  by  appellee, 
testified  that  he  thought  he  was  acquainted  svith  the  value 
of  furniture  of  the  kind  in  question  in  the  case;  that  he  had 
bought  a  good  deal  of  furniture  furnishing  his  house,  but 
had  not  sold  any.  The  court,  over  the  objection  of  appel- 
lant's attorney,  permitted  the  witness  to  testify  as  to  the 
value  of  the  furniture.  On  the  cross-examination  of  the 
witness  he  testified,  in  answer  to  questions  put  by  appel- 
lant's attorney,  as  to  the  prices  paid  by  him  for  the  several 
pieces  of  furniture,  which  were  the  same  amounts  which, 
on  his  examination  in  chief,  he  had  testified  the  several 
pieces  of  furniture  were  worth.  It  also  appeared  from  his 
testimony  on  cross-examination  that  the  furniture  was  all 
new  when  he  bought  it;  that  he  had  it  about  a  year,  and 
that  it  was  in  first-class  condition  when  loaded  on  the 
wagons;  but  that  some  of  it  had  somewhat  deteriorated  in 
value  from  use;  also  that  a  number  of  pieces  of  the  furni^ 
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ture  were  practically  destroyed  by  the  collision.  At  the 
close  of  the  cross-examination  of  the  witness  appellant's 
attorney  moved  the  court  to  exclude  all  of  his  testimony 
as  to  values,  on  the  ground  that  he  was  not  competent  to 
testify,  and  that  the  value  placed  by  him  on  the  furniture 
was  not  the  market  value,  but  the  cost  price.  The  court 
overruled  the  motion,  saying,  in  substance,  that  the  weight 
to  be  given  to  the  testimony  was  for  the  jury  to  decide. 
As  to  the  competency  of  the  witness,  "  Every  person  is 
supposed  to  have  some  idea  of  the  value  of  property  which 
is  in  almost  universal  use."  O.  &  M.  Rd.  Co.  v.  Irvin,  27 
111.  178;  Parmalee  v.  Raymond,  43  111.  App.  009;  Sinamaker 
V.  Rose,  62  lb.  118;  Parry  v.  Squair,  79  lb.  324;  Maxwell  v. 
Habel,  92  111.  App.  510. 

Even  if  this  were  not  the  law,  the  objection  of  incompe- 
tency of  the  witness  could  not  prevail,  because  he  testified 
that  he  thought  himself  acquainted  with  the  values  of  the 
several  pieces  of  furniture.  Being  competent  and  having 
testified  as  to  the  values,  if  his  testimony  was  weakened  by 
cross-examination,  it  was,  as  the  court  properly  held,  for 
the  jury  to  determine  what  weight  should  be  given  to  it, 
and  the  overruling  of  the  motion  to  exclude  all  of  his  evi- 
dence as  to  values,  was  not  error. 

We  have  examined  the  instructions  given  by  appellee's 
request,  and  find  them  substantially  correct. 

Appellant  filed,  in  support  of  its  motion  for  a  new  trial, 
points  in  writing,  specifying  the  grounds  of  the  motion. 
That  the  damages  are  excessive  is  not  one  of  the  specified 
grounds;  therefore  that  ground  can  not  be  relied  on  in 
this  court.    R.  R.  Co.  v.  McMath,  91  111.  104,  111,  112. 

It  is  not  even  assigned  as  error  that  the  damages  are 
excessive. 

The  judgment  will  be  affirmed. 
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James  Maxwell  et  al.  r.  Elizabeth  HaboL 

1 .  Practicb— Forcing  a  Party  to  Tried  Before  the  Ishum  are  Seiikd. 
—It  is  error  to  compel  a  defendant  to  go  to  trial  where  there  is  no  rep- 
lication to  a  special  plea  filed  by  him. 

2.  SaME-^ Refusing  to  Allow  Counsel  to  State  What  He  Expects  to 
Prove  by  a  TVt<ne««.— When  an  objection  to  a  question  is  sustained  and 
there  is  no  statement  of  counsel  as  to  what  it  is  expected  to  prove  by 
the  witness,  it  is  impossible  for  a  reviewing  court  to  determine  whether 
there  was  error  or  not,  in  sustaining  the  objection.  It  necessarily  fol- 
lows that  it  is  error  in  a  trial  court  to  refuse  counsel  an  opportunity  to 
state  what  he  expects  to  prove  by  any  particular  question  or  series  of 
questions. 

3.  Samb— W/ieref/ie  Court  is  of  the  Opinion  that  the  Statement  is 
Not  Made  in  Oood  Faith, — Where  the  court  is  of  the  opinion  that  the 
BtatemeTit  is  not  made  in  good  faith,  or  that  it  is  calculated  to  improp* 
erly  influence  the  jury,  the  jury  niiay  be  ordered  to  retire  while  the 
statement  is  being  made,  or  it  may  be  made  to  the  court  so  as  not  to  be 
heard  by  the  jury. 

4.  Witnesses— Compfifencj^  as  to  the  Value  of  Household  Ooods,-^ 
Any  one  familiar  with  the  value  of  household  goods  and  pi*operty  in 
common  use  may  testify  as  to  its  value  without  its  being  shown  that  he 
is  an  expert  on  such  values. 

5.  Trksfasq— Liability  of  Partners.^A  partner  is  not  liable  for  the 
trespass  of  his  copartner  with  which  he  is  in  no  way  connected. 

6.  EviDESCE— Allegations  in  Pleadings. — Where  there  are  several 
pleas  in  a  case  an  allegation  in  one  of  them  can  not  be  taken  as  evi- 
dence of  a  matter  which  is  denied  in  another  plea. 

7.  Judgments— iS^rroneous  as  to  One,  so  as  to  AIL— It  a  judgment 
in  tort  is  erroneous  as  to  one  defendant,  it  is  erroneous  as  to  all. 


Trespass.— Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Jesse  Holdom,  Judge,  presiding.  Heard  in  tliis  court  at  the  March 
term,  1900.     Reversed  and  remanded.     Opinion  filed  December  20, 1900. 


Statement  by  the  Court. — Appellee  brought  trespass 
against  appellants  for  forcibly  taking  certain  household 
goods  and  personal  property  and  converting  the  same  to 
their  own  use.  The  appellants  all  pleaded  the  general  issue 
and  the  Maxwells  pleaded  three  separate  special  pleas,  the 
one  numbered  second  being  a  plea  of  justification  under 
execution  on  justice  judgment,  another  numbered  third 
being  also  of  justification,  and  alleging  that  Chase,  the  con- 
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stable  holding  the  execution,  forcibly  entered  the  dwelling 
house  of  the  defendant  named  therein,  L.  Habel,  and  seized 
the  property  in  question,  and  that  it  was  the  property  of 
L.  Habel  liable  to  execution,  and  the  last  or  fourth  that 
the  trespass  alleged  was  committed  by  leave  and  license  of 
the  plaintiflf.  The  appellant  Chase  also  pleaded  justifica- 
tion under  execution  against  Habel  and  leave  and  license 
by  plaintiff. 

The  plaintiflf  replied  to  the  special  pleas  of  all  the  defend- 
ants and  added  the  similiter  to  the  plea  of  general  issue. 
The  Maxwells  demurred  to  the  replication  to  their  second 
and  third  pleas,  which  demurrer  was  sustained  and  leave 
given  the  plaintiflf  to  file  new  replications  to  these  pleas 
instanter.  She  replied  to  the  second  plea  of  the  Maxwells 
but  did  not  reply  to  the  third  plea. 

The  cause  was  called  for  trial  and  counsel  for  the  Max- 
wells objected  to  the  trial  of  the  cause,  for  the  reason  that 
the  cause  was  not  at  issue,  but  his  objection  was  overruled 
and  an  exception  preserved. 

A  trial  before  the  court  and  a  jury  resulted  in  a  verdict  of 
guilty,  with  damages  of  $119,  and  judgment  thereon,  from 
which  this  appeal  is  taken. 

Ives  &  Tone,  attorneys  for  appellants. 

Paden  &  Gridley,  attorneys  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  court  erred  in  forcing  appellants  to  trial  against 
their  objection,  as  there  was  no  replication  to  the  third 
special  plea  of  justification  of  the  Maxwells.  Adams  v. 
Neeley,  15  111.  380;  Blake  v.  Miller,  118  111.  500;  Seavey 
V.  Rogers,  69  111.  534. 

The  cases  cited  by  appellee's  counsel  on  this  point  do  not 
sustain  their  contention  that  going  to  trial  upon  the 
merits  without  replication  to  pleas,  is  not  cause  for  reversal 
of  the  judgment.  The  cases  cited  are  to  the  effect  that  a 
reversal  will  not  be  made  in  such  case  where  the  parties  go 
to  trial  without  objection. 
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During  the  course  of  the  trial  appellants'  counsel  asked 
one  of  their  witnesses  who  had  testified  he  was  present 
when  the  property  in  question  was  taken  by  the  constable, 
what  Mr.  Habel,  the  husband  of  appellee,  said  at  that 
time  in  her  presence.  An  objection  to  the  question  was 
sustained  by  the  court,  whereupon  counsel  for  appellants 
proceeded  to  state  to  the  court  what  he  expected  to  prove 
by  the  witness,  but, the  court  refused  to  allow  him  to  make 
such  statement.  This  wa?  error,  because  we  are  unable  to  tell 
from  anything  in  the  record  but  that  the  proposed  evidence 
of  the  witness  was  both  competent  and  material,  and  we  are 
unable  to  perceive  how  the  trial  judge  could  determine  that 
matter  any  better  than  we  can.  It  has  been  repeatedly  held 
by  this  and  the  Supreme  Court  that  it  is  not  reversible  error 
for  a  court  to  sustain  an  objection  to  a  question  where  it  can 
not  be  determined  from  the  record  what  was  the  evidence 
which  was  attempted  to  be  elicited  by  the  question,  for  the 
reason  that  the  reviewing  court  was  unable  to  determine 
the  relevancy  or  the  materiality  of  such  evidence  to  the 
issues.  When  an  objection  to  a  question  is  sustained  and 
there  is  no  statement  of  counsel  as  to  what  it  is  expected 
to  prove  by  the  witness,  it  is  impossible  for  a  reviewing 
court  to  tell  whether  there  was  error  in  sustaining  the  objec-. 
tion  or  not.  It  necessarily  follows  that  it  is  error  for  the 
trial  judge  to  refuse  counsel  an  opportunity  to  state  what 
he  expects  to  prove  by  any  particular  question  or  series  of 
questions.  If  the  court  should  be  of  opinion  that  such 
statement  of  counsel  is  not  made  in  good  faith,  or  that  it 
is  calculated  to  improperly  influence  the  jury,  the  jury  may 
be  ordered  to  retire  while  the  statement  is  being  made,  or  it 
may  be  made  to  the  court  so  as  not  ^to  be  heard  by  the 
jury. 

The  witness  Schaefer,  for  the  defense,  testified  that  he 
was  familiar  with  the  value  of  household  goods  in  Chicago, 
and  was  asked  to  state  the  reasonable  market  value  of  the 
different  items  of  goods  in  question  in  this  case.  An 
objection  was  made  to  his  testimony,  for  the  reason  that  he 
had  not  been  shown  to  be  an  expert,  which  was  sustained. 
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Any  one  familiar  with  the  value  of  household  goods  and 
property  that  is  in  common  use,  such  as  was  in  question  in 
this  case,  may  testify  as  to  its  value  without  its  being  shown 
that  he  is  an  expert  on  such  values.  R.  R.  Co.  v.  Irvin,  27 
111.  178;  Parmalee  v.  Raymond,  43  111.  App.  609;  Sinamaker 
V.  Rose,  62  111.  App.  118;  Parry  v.  Squair,  79  III.  App.  324. 

There  is  no  evidence  in  the  record  which  connects  directly 
or  indirectly,  both  the  appellants,  the  Maxwells,  with  the 
trespass  alleged  in  the  declaration,  and  for  that  reason  the 
judp^ment  must  be  reversed.  The  only  evidence  bearing 
upon  the  point  is  that  of  the  plaintiff,  who  testified  that 
after  the  appellant  Chase  had  taken  her  property  she  went 
to  see  Mr.  Maxwell  and  talked  with  him  about  it — which 
Maxwell  she  does  not  state — and  that  Mr.  Maxwell  went  to 
the  telephone  and  asked  Ives  whether  they  were  taking  away 
the  furniture,  and  he  said  "  Yes."  Who  Ives  was,  is  not 
shown,  nor  is  any  execution  in  evidence  which  in  any  way 
connects  the  Maxwells  with  Chase,  the  constable.  If  it  could 
be  said  that  the  testimony  of  the  plaintiff  connects  one  of  the 
Maxwells  with  the  trespass,  still  it  is  impossible  to  tell 
which  one.  If  it  be  said  that  the  Maxwell  who  talked  to  the 
plaintiff  was  one  of  the  firm  of  Maxwell  Brothers,  and  that 
the  firm  is  responsible  for  the  trespasses  of  either  member 
of  the  partnership,  the  answer  is  that  this  record  fails  to 
show  that  the  appellants,  the  Maxwells,  constituted  the 
firm  of  Maxwell  Brothers,  and  that  a  partner  is  not  liable 
for  the  trespass  of  his  copartner  with  which  he  is  in  no 
way  connected.  Titcomb  v.  James,  57  111.  App.  296-307; 
Swenson  v.  Erickson,  90  Id.  35S. 

It  is  said  in  argument,  but  the  record  fails  to  show  such 
was  the  case,  that  the  trial  judge  held  that  the  pleas  of  jus- 
tification filed  by  the  Maxwells,  dispensed  with  proof  of 
their  connection  with  the  trespass  in  question.  If  such  was 
the  ruling,  it  was  error:  .R.  R.  Co.  v.  Morrison,  160  111.  288^ 
in  which  it  is  held  that  one  plea,  though  inconsistent  with 
or  contradictory  of  another,  can  not  be  taken  as  evidence  of 
a  fact  which  has  been  denied  in  such  other  plea. 

It  is  also  said  in  argument,  though  not  sustained  by  the 
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record,  that  it  was  contended  below  that  although  the  judg- 
ment as  to  the  Maxwells  was  erroneous,  it  was  right  as  to 
Chase,  and  therefore  that  the  motion  for  a  new  trial  should 
not  be  sustained.  This  was  error,  for  the  reason  that  if  a 
judgment  in  tort  is  erroneous  as  to  one  defendant,  it  being 
a  unit,  it  is  erroneous  as  to  all.  Jansen  t.  Varnum,  89  111. 
100;  Met.  W.  S.  El.  R.  R.  Co.  v.  Strasburg,  79  111.  App.  136; 
Morrison  case,  supra;  Claflin  v.  Dunne,  129  111.  241-87. 

Other  matters  are  presented  by  counsel  as  a  basis  for 
.reversal,  but  we  deem  it  unnecessary,  in  view  of  our  con- 
clusion, to  discuss  them. 

For  the  errors  above  mentioned  the  judgment  is  reversed 
and  the  cause  remanded. 
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John  n.  Mailers  v.  Crane  Company. 

1.  Bonds — When  an  Acceptance  trill  he  Presumed. — Where  a  bond 
for  the  benefit  of  a  party  impoaes  no  burdens  upon  him  and  is  delivered 
to  his  repreRentative  for  him,  and  is  afterward  found  in  his  poesesaion, 
the  acceptance  of  the  lx)nd  by  him  will  be  presumed. 

2.  Deeds—  When  a  Delivery  vrill  he  Presumed. — If  a  deed  is  found  in 
the  hands  of  a  grantee,  having  on  its  face  the  evidence  of  a  regular  exe- 
cution, a  delivery  will  be  presumed. 

3.  Presumptions— 7>ia/8  hy  the  Court  With  on  t  a  Jury.— The  find- 
ings of  fact  by  the  trial  court,  when  a  cause  is  tried  without  a  jury,  are 
•entitled  to  the  same  presumptions  as  the  verdict  of  a  jury,  and  if  there 
has  been  any  incompetent  evidence  admitted,  the  presumption  is  that 
(the  court,  in  passing  upon  the  issues,  ignored  it. 

Debt,  on  a  bond.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Charles  G.  Neelt,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1900.    Affirmed.    Opinion  filed  December  20,  1900. 


D.  M.  KiRTON  and  C.  B.  Stafford,  attorneya  for  appellant 

AsHCBAFT  &  Gordon,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court 
This  is  an  ap|>eal  from  a  judgment  in  debt  in  favor  of 
appellee  and  against  appellant.    The  suit  was  on   a  bond, 
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and  the  judgment  was  for  $8,404.37  debt,  $7,443.49  dam- 
ages. The  date  of  the  bond  is  October  15, 1895,  the  penalty 
$8,404.37,  and  it  purports  to  have  been  executed  by  the 
American  Fire  Extinguisher  Co.  and  John  B.  Mailers,  The 
condition  of  the  bond  is  as  follows : 

"  The  condition  of  this  obligation  is  such  that  whereas, 
on  the  15th  day  of  October,  A.  D.  1895,  the  said  American 
Fire  Extinguisher  Company  granted,  sold,  conveyed  and 
confirmed  unto  the  same  Crane  Company  the  following 
goods  and  chattels,  to  wit : 

"  1st.  The  claim  of  the  American  Fire  Extinguisher 
Company  against  the  Standard  Wheel  Company  of  Terre 
Haute,  Ind.,  for  moneys  due  and  to  become  due  shortly  for 
sprinkler  equipment  and  appliances,  said  claim'  being  not 
less  than  $1,790. 

"  2d.  The  claim  of  the  American  Fire  Extinguisher  Com- 
pany against  the  C.  Gotzian  Company,  St.  Paiu.  Minn.,  for 
moneys  due  and  to  become  due  shortly  for  sprinkler  equip- 
ment knd  appliances,  said  claim  being  not  less  than  $4,916.67. 

'*3d.  The  claim  of  the  American  Fire  Extinguisher 
Company  against  the  David  Brad le}^  Manufacturing  Com- 
pany, Bradley  City,  for  moneys  due  and  to  become  due 
shortly  for  sprinkler  equipment  and  appliances,  said  claim 
being  not  less  than  $1,300. 

"  And  whereas,  the  said  Crane  Company  has  agreed  and 
by  these  presents  does  agree  and  contract  wita  the  said 
American  Fire  Extinguisher  Company  that  the  said  claims 
so  assigned  are  to  be  settled,  liquidated  and  collected  by 
the  American  Fire  Extinguisher  Compan}'  in  the  ordinary 
course  of  its  business,  as  if  the  said  goods  and  chattels 
were  the  property  of  the  said  American  Fire  Extinguisher 
Company. 

"  And"^  whereas,  the  said  American  Fire  Extinguisher 
Company  has  contracted  and  agreed  and  does  hereby  con- 
tract and  agree  with  the  Crane  Company  to  collect  the 
moneys  due  and  to  become  due  upon  the  said  claims  and  to 
turn  over  and  deliver  to  the  said  Crane  Companj^  all  mon- 
eys and  payments  collected  and  received  by  the  American 
Fire  Extinguisher  Company  upon  the  account  of  said  claims 
as  rapidly  as  said  payments  and  moneys  are  received. 

"And  whereas,  the  said  American  Fire  Extinguisher 
Company  has  agreed  and  warranted  to  said  Crane  Com- 
pany that  the  amounts  of  said  claims  will  not  be  less  than 
the  amounts  set  forth  in  the  aforesaid  bill  of  sale. 
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"  Now,  if  it  shall  appear  that  the  said  claims  are  not  less 
than  the  amounts  so  set  forth  as  aforesaid,  and  if  the  sftid 
American  Fire  Extinguisher  Company  shall  collect  and 
receive  payments  and  make  settlements  of  said  claims  in 
the  usual  course  of  business  and  shall  turn  over  and  deliver 
to  the  said  Crane  (company  all  moneys  so  received  as  rap- 
idly as  received,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect." 

The  American  Fire  Extinguisher  Company,  by  written 
instrument  of  the  same  date  as  the  bond,  assigned  to  appel- 
lee the  accounts  mentioned  in  the  condition  of  the  bond,  for 
the  expressed  consideration  of  $8,404.37.  By  agreement 
of  the  parties,  the  cause  was  tried  by  the  court  without  a 

The  assignment  of  accounts,  the  accounts  and  the  bond 
were  put  in  evidence,  and  there  is  evidence  tending  to  prove 
that  the  American  Fire  Extinguisher  Company  collected 
from  the  David  Bradley  Manufacturing  Co.,  October  21, 
1895,  $500;  October  22, 1895,  $500;  December  4, 1895,  $300. 
There  was  also  evidence  tending  to  prove  that  at  the  date 
of  the  bond  there  was  not  due  or  to  become  due,  and  since 
said  date  has  not  been  due  or  to  become  due  from  C.  C. 
Gotzian  &  Co.,  or  from  the  Standard  Wheel  Co.,  respect- 
ively, to  the  American  Fire  Extinguisher  Co.,  the  amounts 
mentioned  as  due  and  to  become  due  from  them,  respectively, 
in  the  condition  of  the  bond,  and  also  tending  to  prove 
that  there  is  nothing  due  or  to  become  due  from  either 
of  said  companies  to  the  American  Fire  Extinguisher  Com- 
pany. 

The  grounds  relied  on  by  appellant's  counsel  for  a  reversal 
of  the  judgment  are,  that  there  was  no  delivery  of  the  bond 
to  appellee;  that  the  obligation  of  the  bond  is  not  that 
there  was  an  indebtedness  of  the  companies  named  to  the 
American  Fire  Extinguisher  Company,  but  only  that  the 
latter  company  had  claims  against  them,  and  that  the  court 
admitted  improper  evidence  for  appellee.  The  evidence 
shows,  without  contradiction,  that  the  bond  was  delivered 
to  Oliver  P.  Dickinson,  the  credit  man  of  the  Crane  Com- 
pany, October  15,  1895,  the  day  of  its  date.     This  is  sub- 
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stantially  testified  to  by  Mr.  Dickinson;  and  John  B.  Mailers, 
Jr.,  son  of  and  a  witness  for  appellant,  testified  that  on  or 
about  October  16,  1895,  he  heard  Mr.  Dickinson  say  that 
he  wished  to  take  the  bond  and  submit  it  to  his  attorney. 
Appellant's  counsel,  however,  contend  that  there  was  no 
delivery  and  acceptance  such  as  the  law  requires.  The  evi- 
dence on  the  subject  is  substantially  as  follows :  Charles 
U.  Stafford  testified  that  he  was  an  attorney  at  law,  and  as 
such  had  acted  for  appellant;  that  appellee  handed  to  him 
an  agreement  signed  by  Henry  W.  Brackett  as  the  manager 
of  the  American  Fire  Extinguisher  Co.;  that  he,  the  wit- 
ness, drafted  the  bond,  and  it  was  signed  by  Mr.  Mailers 
and  handed  to  Mr.  Dickinson,  who  represented  the  Crane 
Co.,  in  his,  witness*,  presence;  that  Mr.  Dickinson  said  he 
would  not  take  the  responsibility  of  accepting  the  bond, 
but  would  submit  it  to  his  attorney,  and  that  he  would  like 
to  have  Mr.  Mailers  sign  it,  if  agreeable,  and  he  would  take 
it  and  submit  it  to  his  lawyer,  and  if  he  should  say  it  was 
all  right,  he,  Dickinson,  would  accept  it;  that  in  two  or  three 
days  thereafter  Mr,  Barnard,  attorney  for  the  Crane  Com- 
pany, called  on  the  witness  with  the  bond,  and  said  he  was 
not  satisfied  with  it,  and  wanted  witness  to  get  Mr.  Mailers 
to  sign  another  bond,  which  he,  Barnard,  had  drafted,  and 
that  witness  told  Barnard  to  leave  the  second  bond  with 
him,  and  that  he  would  take  it  to.  Mr.  Mailers;  that  subse- 
quently Barnard  came  to  witness'  office  several  times  to 
inquire  whether  Mr.  Mailers  had  signed  the  second  bond, 
and  witness  told  him  he  had  not;  that  while  these  negotia- 
tions were  pending  the  American  Fire  Extinguisher  Com- 
pany went  into  the  hands  of  a  receiver,  an.d  Mr.  Mailers 
refused  to  have  anything  more  to  do  with  the  matter. 

John  B.  Mailers,  the  appellant,  testified  that  Dickinson 
came  in  and  looked  over  the  bond  which  was  signed  by 
Brackett  and  himself,  and  wanted  to  take  it,  and  that  wit- 
ness told  Mr.  Stafford  that  the  bond  was  signed  and  that  to 
give  it  to  Dickinson  would  be  a  delivery;  that  Mr.  Dickin- 
son said  that  such  would  not  be  the  case;  that  he  simply 
wanted  to  take  it  and  submit  it  to  his  attorney,  and  if  it 
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was  not  satisfactory  he  would  return  it;  that  after  that 
interview,  there  were  several  other  interviews  between 
Barnard,  Dickinson,  StaflFord  and  appellant  in  the  presence 
of  appellant's  son,  in  every  which  interview  they  refused  to 
take  the  bond,  and  they  notified  witness  that  they  did  not 
accept  the  bond.  In  his  cross-examination  witness  testified 
that  he  objected  to  the  bond  being  given  to  Dickinson,  as 
he  had  not  completed  his  arrangements  with  the  American 
Fire  Extinguisher  Company,  and  that  Stafford  and  Dickin- 
son both  informed  him  that  it  was  only  a  preliminary  move- 
ment; that  Dickinson  wanted  to  show  the  bond  to  his 
attorney,  and  that  Dickinson  took  the  bond  and  agreed  to 
return  it  if  it  did  not  suit  him. 

John  B.  Mailers,  Jr.,  appellant's  son,  testified  as  hereto- 
fore stated. 

J.  H.  Barnard,  witness  for  appellee,  testified  that  he  took 
the  second  bond  to  Stafford  and  told  him  that  he,  witness, 
had  seen  Dickinson,  and  had  prepared  a  new  bond  a  little 
different  in  form,  and  pointed  out  the  proposed  changes; 
that  Stafford  looked  it  over  and  said  he  would  have  Mailers 
sign  it  in  substitution  for  the  old  bond;  that  witness  next 
saw  Mailers  and  told  him  about  the  new  bond,  and  Mailers 
said  that  he  didn't  know  of  any  objection  to  giving  another 
bond,  that  he  would  see  Stafford  and  determine  in  a  day  or 
two. 

"  Subsequently,  Mr.  Dickinson  and  1  went  to  Mailers' 
office  and  stateti  to  him  that  Mr.  Stafford  saw  no  objection 
to  the  new  bond  and  would  like  to  have  him  sign  it.  Mailers 
said  he  had  signed  one  bond  and  given  it  to  us  and  ^  be 
damned  if  he  would  sign  another;  that  is  enough.'  I  sjiid, 
'  If  that  is  your  decision,  there  is  nothing  for  us  to  do  but 
to  keep  the  bond  we  have  got;'  and  I  left  theoftice." 

No  demand  or  suggestion  was  made  by  Mailers  that  the 
bond  sued  on  should  be  returned. 

Oliver  P.  Dickinson  testified  that  he  first  saw  the  bond 
on  the  day  of  its  date,  and  that  it  had  then  been  sifi:ned  by 
Brackett  as  general  manager  of  the  American  Fire  Extin- 
guisher Co.;  that  he  took  it  to  Mr.  Mailers'  office  to  get 
him  to  sign  it,  which  he  did,  and  gave  it  to  witness;  that 
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witness  told  him  that  the  bond  covered,  substantially,  the 
points  agreed  on,  but  as  he  was  not  a  lawyer  and  the  bond 
micrht  not  be  strictly  correct  in  some  minor  points,  he 
would  like  to  submit  it  to  his  attorney,  and  asked  Mailers 
if  his  attorney  should  make  an \^  suggestions  of  a  minor 
nature,  not  affecting  the  bond  materially,  if  he.  Mailers, 
would  object  to  making  the  changes;  he  said  he  would 
not;  StaflFord  was  present  at  the  time;  that  in  about  ten 
days  afterward  witness,  in  company  with  Barnard,  again 
saw  Mailers  at  his  office;  that  Stafford  was  there  a  part  of 
the  time;  that  he,  witness,  reminded  Mailers  of  his  former 
conversation,  but  he  refused  to  sign  a  new  bond  and  said, 
"  You  have  one  bond  and  that  is  all  1  will  execute;  "  and 
witness  said,  "  If  that  is  all  you  will  do,  Mr.  Mailers,  why 
we  will  have  to  keep  what  we  have  got."  "  When  the 
original  bond  was  delivered  to  me,  Mailers  did  not,  in  the 
least,  object  to  its  delivery,  nor  did  he  ever  suggest  its 
return;  and  I  did  not  state  that  I  would  submit  the  bond  to 
my  attorney,  and  that  if  it  was  not  satisfactory  I  would 
return  it." 

John  B.  Mailers  testified  in  surrebuttal,  that  he  did  not 
say  to  Dickinson  or  Barnard  that  he  had  given  one  bond 
and  damned  if  he  would  give  another,  and  neither  of  them 
said  in  reply  that  if  such  was  witness'  position  they  would 
have  to  keep  what  they  had. 

Mailers  Jr.,  testified  that  he  did  not  hear  Mailers  make 
the  remarks  or  the  reply  above  mentioned. 

The  bond  in  question  was  for  the  benefit  of  appellee;  it 
imposed  no  burden  on  appellee,  and  it  was  delivered  to 
appellee's  representative  for  apf^ellee.  In  such  case  the 
acceptance  of  the  obligee  will  be  presumed.  Bryan  v. 
Wash,  2  Gilm.  657,  565. 

If  a  deed  is  found  in  the  hands  of  a  grantee,  having  on 
its  face  the  evidence  of  regular  execution,  a  delivery  will 
be  presumed.  Sicard  v.  Davis,  6  Peters,  124,  137,  opinion 
by  Marshall,  C.  J.;  Ward  v.  Lewis,  4  Pick.  518;  Dunn  v. 
Games,  1  McLean,  321;  Williams  v.  Springs,  7  Iredell,  384. 

Appellant  filed  a  special  plea  averring  that  there  was  no 
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execution  or  delivery  of  the  bond,  but  that  the  bond  was 
executed  by  appellant  and  received  by  appellee  solely  for 
the  purpose  of  examination,  and  it  was  never  delivered  to 
or  accepted  by  appellee  as  a  writing  obligatory  binding  on 
appellant,  etc.  None  of  appellant's  pleas  was  verified. 
Therefore,  in  view  of  the  fact  that  the  bond  was  actually 
delivered  to  appellee's  representative,  and  has  remained  in 
appellee's  possession  since  such  delivery,  and  that  it  is  for 
a|)pellee's  benefit,  and  in  view  of  the  legal  presumptions 
from  such  facts,  the  burden  was  on  appellant  to  prove  that 
there  was  not  an  absolute  delivery  and  acceptance.  The 
findings  of  facts  by  the  trial  court,  when  a  cause  is  tried 
without  a  jury,  are  entitled  to  the  same  presumptions  as  the 
verdict  of  a  jury.     Fisk  v.  Hopping,  169  III.  105. 

And  the  rule  in  respect  to  the  verdict  of  a  jury  is,  that 
the  verdict  will  not  be  set  aside  on  the  ground  that  it  is 
contrary  to  the  evidence,  unless  it  is  manifesth^'  against  the 
weight  of  the  evidence.  In  the  present  case  the  evidence 
was  conflicting  on  the  questions  of  delivery  and  acceptance, 
and  the  judge  of  the  trial  court,  who  was  the  judge  of  the 
credibility  of  the  witnesses  and  who  saw  them^  heard  their 
testimony  and  observed  their  manner  while  testifying,  had 
a  much  better  opportunity  of  judging  of  their  credibility 
than  have  we,  and  we  can  not  hold  that  the  finding  of  the 
trial  court  is  manifestly  against  the  weight  of  the  evidence. 

The  second  point  made  by  appellant's  counsel  is,  that  the 
obligation  relates  to  claims  and  not  to  indebtedness.  Free- 
man, general  manager  of  C.  Gotzian  &  Co.,  was  asked 
whether,  on  October  15,  3895,  that  company  was  indebted 
to  the  American  Fire  Extinguisher  Company.  The  ques- 
tion was  objected  to  on  the  ground  that  there  is  a  differ- 
ence between  a  claim  and  indebtedness. 

The  condition  of  the  bond  is  that  the  amounts  of  the 
claims  shall  not  be  less  than  the  amounts  set  forth  in  the 
condition.  Attached  to  each  account  put  in  evidence  is  a 
statement  of  the  "balance  due,"  with  an  order  on  the  com- 
pany or  firm  owing  the  account  to  pay  the  same  to  the 
Crane  Company,  and  oblige  American  Fire  Extinguisher 


First  District— March  Term,  1900.       521 

Hall  V.  State  Bank  of  Chicago. 

Company,  signed  Henry  W.  Brackett,  General  Manager. 
The  amounts  of  the  balances  so  stated  are  the  same  as  the 
amounts  mentioned  as  being  ''due  and  to  become  due"  in 
the  condition  of  the  bond.  The  bond,  the  assignment,  and 
the  order  on  the  Crane  Company  having  been  made  at  the 
same  time,  and  relating  to  the  same  subject-matter,  must 
be  construed  together.  So  construing  them,  we  think  it 
plain  that  by  the  word  "  claim  "  the  parties  meant  a  valid 
claim  for  an  actual  indebtedness. 

The  objection  is  made  that  certain  incompetent  and 
immaterial  evidence  offered  by  appellee  was  admitted.  The 
trial  being  by  the  court,  without  a  jury,  if  there  was  any 
such  evidence,  the  presumption  is  that  the  court,  in  passing 
on  the  issues,  ignored  it.  Mer.  D.  T.  Co.  v.  Joesting,  89 
111.  152;  Dorsey  v.  Williams,  48  111.  App.  386;  Hobart  v. 
Hobart,  53  lb.  133. 

The  judgment  will  be  affirmed. 


George  W.  Hall  t.  The  State  Bank  of  Chicago^  Adm'r 
De  Bonis  Non,  etc. 

1.  Appellate  Court  "Practick^  Insufficient  Abstracts. — Where 
there  is  nothing  in  the  ab8tract  sliowing  defects  in  the  declaration  from 
which  this  court  can  determine  the  points  presented  by  a  demurrer  to 
it  in  the  trial  com-t,  the  judgment  should  be  affirmed  under  the  rules 
and  practice  of  this  court. 

Assnmpslt,  on  a  promissory  note.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filled  December  4,  1900.    Rehearing  denied  January  4,  1901. 

Lawbenob  M.  Ennis,  attorney  for  plaintiff  in  error. 

Den£:bn  &  Hamill,  attorneys  for  defendant  in  error. 

Mr.  Justice  Horton  delivered  the  opinion  of  fhe  court. 
In  this  case  the  defendant  in  error  brought  suit  to  recover 
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from  plaintiff  in  error  the  balance  claimed  to  be  due  upon 
k  promissory  note  made  by  plaintiff  in  error.  To  the 
declaration  plaintiff  in  error  filed  a  special  and  general 
demurrer  which  was  overruled,  and  he  elected  to  abide  by 
his  demurrer.  Thereupon  the  court,  upon  the  evidence 
offered,  entered  judgment  against  plaintiff  in  error  for 
$325.41.  The  abstract  of  the  recofd  filed  by  plaintiff  in 
error  says  of  said  declaration  (except  stating  the  names  of 
the  parties)  this  and  this  only,  viz : 

First  count  purports  to  be  upon  a  note  by  the  defendant 
to  said  decedent  followed  by  the  common  counts,  on  sup- 
posed promises  to  decedent. 

Copy  of  note  and  affidavit. 

There  is  here  nothing  to  show  any  defect  in  the  declara- 
tion, or  anything  from  which  this  court  can  determine  or 
consider  the  points  presented  by  the  demurrer.  The  judg- 
ment should  therefore  be  affirmed  under  the  rules  and 
practice  of  this  court.  (Amundson  Printing  Co.  v.  Empire 
Paper  Co.,  83  111.  App.  440.) 

We  have,  however,  looked  at  the  record,  and  are  con- 
vinced that  substantial  justice  has  been  reached  in  the  entry 
of  judgment.  For  instance,  the  first  point  in  the  brief  of 
counsel  for  plaintiff  in  error  is  that  the  declaration  "  does 
not  in  either  count  allege  that  those  supposed  promises  or 
any  or  either  of  them  were  made  in  the  lifetime  of  said 
intestate." 

The  declaration  states  that  the  note  is  made  payable  to 
the  order  of  the  intestate  and  is  dated  October  31,1892, 
and  that  the  intestate  died  May  19,  1894 — that  is,  that 
the  intestate  died  a  year  and  a  half  after  the  note  was 
executed  payable  to  his  order.  All  the  other  objections  to 
the  declaration  are  simply  technical  and  do  not  reach  the 
merits. 

Indorsed  upon  the  declaration  is  a  copy  of  the  note  sued 
upon  and  an  affidavit  showing  the  nature  of  plaintiff's 
demand  and  the  amount  due,  in  conformity  to  the  provis- 
ions of  the  statute.  (Sees.  37  and  38,  Rev.  Stat,  of  111.,  Ch. 
110.)    There  is  no  claim  made  that  plaintiff  in  error  does 
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not  owe  the  money  apparently  due  upon  his  promissory 
note. 

There  is  no  substantial  error  apparent  and  the  judgment 
of  the  Superior  Court  is  affirmed.  r  -^ 

Upon  a  petition  for  a  rehearing  counsel  for  /plaintiflf  in 
error  suofsrests  that  the  court  overlooked  the  fact  that  an 
appeal  was  prayed  and  allowed  December  26, 1899,  and  that 
such  appeal  "  was  perfected  by  the  filing  and  approval  of 
the  appeal  bond  December  38,"  and  that  therefore  the  trial 
court  had  no  jurisdiction  in  the  case  to  enter  the  orders 
therein  which  were  entered  January  20,  1900.  The  court 
did  not  overlook  that  question.  No  such  thing  appears  in 
the  abstract  which  could  be  overlooked.  The  only  bond 
referred  to  in  the  abstract  is  the  one  upon  the  appeal  from 
the  judgment  entered  January  20,  1900. 

Neither  is  there  anything  in  the  assignment  of  errors 
referring  to,  or  in  any  manner  indicating,  upon  the  face 
thereof,  that  there  was  any  other  bond  filed  or  any  other 
appeal  perfected. 

No  reason  is  apparent  to  the  court  why  there  should  be 
any  mo(iification  of  the  original  opinion  or  of  the  order 
entered  thereon.    Affirmed. 


Bernard  L.  Lee  r.  Earl  P.  Bodley,  for  use^  etc.^  Mary 
E.  Miller  et  al. 


92  528 
97  »266 
97     »268 


1.  Garnishment— Jicmdicf ion  in  Attachment  Proceedings.— The 
Circuit  Court  must  acquire  jurisdiction  of  and  enter  judgment  against 
the  defendant  in  attachment  proceedings,  before  it  can  render  a  final 
judgment  against  a  person  summoned  as  a  garnishee  in  such  proceedings. 

2.  Appeals— Fro/n  Justices— Jurisdiction  of  the  Circuit  Court  Upon, 
— Proceedings  in  the  Circuit  Court  upon  appeals  from  justices  of  the 
peace  are  de  novo,  and  its  powers  and  jurisdiction  can  not  exceed  those 
of  the  justice. 


Altachment  and  Garuishce  Proceedings.— Error  to  the  Circuit 
Court  of  Cook  Coimty;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term.  1900.    Reversed 
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and  remanded.    Opinion  filed  December  18,  1900.    Rehearing  denied 
January  15,  1901. 

KicHABD  McCoNNELL,  Ettomey  for  plaintiflf  in  error. 

BuLKLBY,  Gray  &  More,  attorneys  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  only  question  requiring  consideration  in  this  case  is 
whether  the  Circuit  Court  had  jurisdiction  to  enter  the 
judgment  complained  of.  One  Mary  E.  Miller  brought  an 
attachment  suit  against  Earl  P.  Bodley  before  a  justice  of 
the  peace  and  caused  the  writ  to  be  served  upon  plaintiflf  in 
error  as  garnishee.  Summons  was  also  served  upon  said 
Bodley.  Judgment  was  duly  rendered  by  the  justice  in 
favor  of  the  attaching  creditor,  and  on  the  same  day  plaint- 
iflf in  error,  as  garnishee,  answered,  denying  that  he  was 
indebted  to  said  judgment  debtor,  Earl  P.  Bodley.  The 
answer  being  contested,  the  controversy  with  the  garnishee 
was  continued  to  a  subsequent  date,  when  the  latter  filed  an 
amended  answer,  stating  that  he  had  $225  in  his  hands, 
which  was  claimed  by  defendant  in  error  Eva  R.  Wilce,  and 
also  by  one  Lillian  Bodley.  At  a  later  period,  and  after  the 
expiration  of  the  statutory  time  for  an  appeal  by  said  Earl 
P.  Bodley  from  the  judgment  against  him,  a  judgment  was 
*  rendered  by  the  justice  against  the  garnishee  and  in  favor 
of  the  attaching  creditor.  Miller,  for  $200,  and  the  claims 
of  defendant  in  error  Wilce  and  of  Lillian  Bodley,  inter- 
vening claimants,  were  disallowed.  The  garnishee,  now 
plaintiflf  in  error  here,  appealed  to  the  Circuit  Court.  If o 
appeal  was  taken  from  the  judgment  of  the  justice  by  or 
in  behalf  of  the  attachment  debtor,  Earl  P.  IBodley.  No 
summons  to  him  was  issued  nor  was  his  appearance  entered 
in  the  Circuit  Court.  That  court  entered  judgment  against 
the  garnishee  and  in  favor  of  the  intervening  claimant, 
Wilce. 

We  are  of  the  opinion  that  the  Circuit  Court  had  no  juris- 
diction to  enter  the  judgment,  it  appearing  that  the  judg- 
ment debtor.  Earl  P.  Bodley,  was  not  in  any  way  made  a 
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party  to  the  proceeding.  Bodley  was  a  necessary  party  and 
should  have  been  brought  into  the  Circuit  Court  in  the 
manner  provided  b}'  statute.  Scheidt  v.  Goldsmith,  89 
111.  App.  217  (219)  and  cases  there  cited.  (R.  S.,Chap.  79, 
Sec.  178.)  The  case  was  entitled  in  the  Circuit  Court, 
"  Earl  P.  Badley,  for  the  use  of  Mary  E.  Miller,  v.  Bernard 
L.  Lee,"  and  defendant  in  error  Wilce  and  Lillian  Bodley 
appeared  there  as  interpleaders.  But  Earl  P.  Bodley  was 
something  more  than  a  nominal  plaintiff  in  the  case.  He 
was  an  interested  party.  The  answer  of  the  garnishee  dis- 
closed $225  in  the  latter's  hands  in  which  presuraablj^  the 
said  Earl  P.  Bodley  had  or  claimed  to  have  an  interest.  By 
the  judgment  against  the  garnishee  as  rendered  by  the  jus- 
tice in  favor  of  Miller,  the  attaching  creditor,  the  fund  in 
the  garnishee's  hands  would  have  been  applied  to  Bodley's 
use  in  payment  of  the  judgment  against  him,  and  if  so 
applied,  he  would  have  no  cause  to  complain,  and  no  rea- 
son, perhaps,  and  no  desire  to  prosecute  an  appeal.  But  b}'- 
the  judgment  of  the  Circuit  Court  the  fund  in  controversy 
is  taken  away  from  Bodley,  and  from  his  judgment  cre(l- 
itor,  and  given  to  Wilce,  a  third  party,  without  that  court 
acquiring  jurisdiction  over  Bodley  or  giving  him  any  chance 
to  assert  his  claim.  A  judgment  is  in  effect  rendered 
against  Bodley  in  his  own  name  in  a  case  to  which  he  is  not 
made  a  party  as  the  statute  requires,  and  by  a  court  which 
has  not  obtained  jurisdiction  over  him  in  any  way.  The 
garnishment  proceeding  was  not  a  separate  suit.  The  stat- 
ute provides  (R.  S.,Chap.  62,  Sec.  10),  *'No  final  judgment 
shall  be  entered  against  a  garnishee  in  any  attachment  pro- 
ceeding until  the  plaintiflf  shall  have  recovered  a  judgment 
asrainst.the  defendant  in  such  attachment."  The  Circuit 
Court,  like  the  justice,  must  acquire  jurisdiction  and  enter 
judgment  against  the  defendant  in  an  attachment  proceed- 
ing, before  it  can  render  final  judgment  against  the  gar- 
nishee. Iroquois  Furnace  Co.  v.  Wilkin  Mfg.,  Co.,  181 
111.  582  (590).  The  proceeding  upon  appeal  is  denovo.Sind 
the  Circuit  Court  can  not  do  in  that  respect  what  the  jus- 
tice could  not.  The  judgment  is  reversed  and  the  cause 
remanded. 
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Cook  Count}*  Brick  Co.  r.  Labahn  Brick  Co. 

1.  Lrasbs— Construction,  Where  two  are  Executed  at  the  Sa^ne  Time. 
—Where  two  leases  between  the  same  parties  are  executed  at  the  same 
time  and  relating  to  the  same  subject-matter,  both  are  tb  be  construed 
together  as  one  instrument. 

2.  CoNSiDKRATioN— Ptwrer  of  a  Court  of  Equity  to  Inquire  into, 
Begardlesis  of  Seals, — A  court  of  equity  will  inquire  Into  the  real  con- 
sideration of  a  contract,  or  whetlier  there  was  any  consideration,  regard- 
less of  the  rule  at  law  that  a  seal  imports  a  consideration. 

8.    Injunction— i>te«   to  Restrain  the  Unexecuted  Part  of  an  lUegal 
Agreement. — Where  an  illegal  contract  has  been  partially  executed,  a 
court  of  equity  will  grant  relief  by  injunction  restraining  the  enforce- 
.  ment  of  the  unexecuted  part  of  such  agreement. 

4.  l^EimmES— Distinction  Between  an  Executed  and  an  Executory 
Illegal  Agreement  of  Corporation3,--The  executed  dealings  of  a  corpo- 
ration under  an  illegal  agreement  will  be  allowed  to  stand,  but  the 
rule  is  otherwise  where  the  agreement  is  ultra  vires  and  remams 
executory. 

5.  'PhKADisQS'-AllegatioTis  of  Insolvency  —  When  Unnecessary.— 
Where  the  injury  complained  of  in  a  bill  for  an  injunction  is  irrepara- 
ble, it  is  not  essential  to  the  jurisdiction  of  a  court  of  equity  that  it 
should  also  contain  an  allegation  of  the  defendant's  insolvency. 

6 .  SAXE—Avermen  ts  of  Irreparable  Injury-^Loss  of  Trade, — An  aver- 
ment  of  the  loss  of  trade  is  a  sufficiently  specific  averment  of  irreparable 
injury  to  support  a  bill  for  an  injunction. 

Bill  for  an  Injunction.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Afl^med.  Opinion  filed  Decem- 
ber 20,  1900. 

Statement. — This  is  an  appeal  from  an  interlocutory 
order  granting  a  temporary  injunction.  August  17,  1900, 
appellee  filed  a  bill  of  complaint  against  appellant,  averring, 
in  substance,  as  follows :  March  21, 1893,  complainant  was 
incorporated  under  the  general  incorporation  laws  of  this 
State,  the  object  of  its  incorporation  being  to  manufacture 
brick,  tile  and  pipes,  and  immediately  became  the  owner  in 
fee  simple  of  certain  premises  in  Cook  county,  Illinois, 
described  in  the  bill,  which  premises  contain  large  and  val- 
uable beds  of  clay  suitable  for  making   brick;    and,  on 
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becoming  such  owner,  placed  on  said  premises  extensive 
improvements,  machinery  and  appliances  at  an  expense  of 
about  $55,000,  for  the  purpose  of  manufacturing  and  selling 
building  and  other  brick.  Ever  since  acquiring  said  prem- 
ises and  making  said  improvements,  complainant  has  been 
and  now  is  in  exclusive  and  peaceable  possession  of  the 
same,  and  has  been  and  now  is  engaged  on  said  premises  in 
the  business  of  manufacturing  and  selling  bricks,  and  in 
such  manufacturing  has  used  the  clay  on  said  premises. 
Complainant's  said  business  is  large,  extensive  and  profit- 
able and  it  has  a  large  number  of  customers  in  Cook  county 
and  adjacent  territory.  The  defendant,  the  Cook  County 
Brick  Co.,  is  also  an  Illinois  corporation,  and  was  incorpo- 
rated in  1 897,  its  objects,  as  stated  in  its  articles  of  incorpora- 
tion, being  solely  "  to  maintain  and  increase  wages  in  the 
mining,  manufacturing  and  production  of  articles  of  mer- 
chandise, the  cost  of  which  is  mainly  made  up  of  wages;  to 
establish  and  conduct  a  mercantile  agency,  and  to  employ 
those  engaged  in  the  manufacture  or  sale  of  building,  drain- 
age, sewer  and  road  material;  to  establish,  erect,  acquire, 
lease,  control  and  operate  machinery,  works,  yards,  and 
plants  for  the  manufacture  and  making  of  brick  and  other 
building,  drainage,  sewer  and  road  material,  and  to  sublet, 
lease  and  dispose  of  the  same  to  others;  to  manufiacture, 
buy,  sell,  exchange  and  deal  in  brick  and  all  other  building, 
drainage,  sewer  and  road  material,  and  all  material  used  in 
making  the  same,  and  carry  on  a  general  merchandise  and 
contracting  and  manufacturing  business.*' 

The  defendant  has  never  established  or  conducted  a 
mercantile  agency,  or  employed  any  person  in  the  manu- 
facture or  sale  of  building,  drainage,  sewer  or  road  mate- 
rial; or  established,  erected  or  operated  any  machinery, 
works,  yard  or  yards  or  plant  or  plants,  for  the  manufact- 
ure and  making  of  brick  or  any  other  kind  of  building, 
drainage  or  sewer  or  road  material,  and  has  never  manu- 
factured, bought,  sold,  exchanged  or  dealt  in  brick,  or  any 
other  kind  of  building,  drainage,  sewer  or  road  material,  or 
any  other  kind  of  material  used  in  making  the  same;  nor 
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has  it  ever  at  any  time  carried  on  a  general  merchandise  or 
contracting  or  mainufacturing  business  of  any  kind;  nor 
does  it  now  do  any  of  the  above  enumerated  acts  or  things. 
The  said  Cook  County  Brick  Company,  defendant,  has 
never  done  any  business  of  any  kind  as  enumerated  in  the 
charter  thereof,  except  that  it  has  acquired  leases  of  all  or 
nearly  all  the  brick  manufacturing  works,  yards  and  plants 
in  the  county  of  Cook,  and  then  leased  and  demised  the 
same  back  to  the  original  owners  of  said  works,  yards  and 
plants,  under  certain  conditions  and  restrictions,  for  the 
purpose  only  and  with  the  effect  of  increasing  and  control- 
ling the  price  to  the  public  of  bricks  in  said  county  of  Cook 
and  thereby  creating  a  monopoly  or  illegal  arrangement  and 
combination  in  restraint  of  trade. 

Said  defendant,  unlawfully  and  wrongfully  and  without 
legal  right  or  authority,  now  claims  that  it  has  the  right  to 
enter  into  and  upon  and  take  possession  of  complainant's 
said  real  estate  and  premises,  and  the  said  improvements 
thereon  for  the  manufacture  of  brick,  and  hold  the  exclu- 
sive possession  thereof,  and  exclude  complainant  therefrom, 
and  from  the  possession  during  the  period  from  the  pres- 
ent time  until  the  tenth  day  of  June,  1001;  and  threatens 
and  gives  out  that  it  will  peaceably,  or  if  your  orator  resists 
such  entr3%  it,  the  said  Cook  County  Brick  Company,  will 
by  force  and  arms  and  without  process  of  law,  enter  into 
and  upon  your  orator's  said  premises,  and  take  possession 
of  the  same,  and  of  the  said  improvements  as  aforesaid 
thereon,  and  hold  the  possession  of  the  same  for  the  period 
from  the  present  time  until  the  tenth  day  of  June,  1901. 

If  said  Cook  County  Brick  Company  should  so  enter  into 
and  take  possession  of  complainant's  said  premises  and 
exclude  complainant  from  the  possession  thereof  for  said 
period .  of  time,  or  for  any  considerable  period  of  time, 
complainant  will  suffer  thereby  irreparable  injury  and  dam- 
age, in  this,  among  other  reasons,  that  complainant  would 
thereby  be  disabled  from  supplying  its  customers  with 
brick,  and  the  said  trade  of  complainant,  which  it  has  at 
great  expense  built  up  and  carried  on  as  aforesaid,  will  be 
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thereby  destroyed,  its  customers  scattered  and  lost,  and 
its  trade  will  be  destroyed,  and  it  will  thereby  be  ruined, 
and  suffer  great,  irreparable  and  irremediable  injury,  the 
extent  of  which  iu  money  it  has  no  means  of  calculating. 
The  Cook  County  Brick  Company  will  execute  its  said 
threats,  with  said  consequences,  unless  enjoined.  Defend- 
ant claims  the  right  to  so  enter  on  complainant's  premises 
by  virtue  of  the  following  lease  :  (Here  follows  copy  of 
lease  from  the  Labahn  Brick  Co.  to  the  Cook  County  Brick 
Co.,  of  date  December  15,  1897,  of  the  premises  described 
in  the  bill,  with  the  appurtenants  and  all  clay  and  seams 
and  beds  of  clay  in  or  under  the  premises,  with  power  to 
work,  mine,  raise,  raanufacture  into  brick  and  carry  away 
said  clay  so  manufactured,  etc.,  to  have  and  to  hold  said 
premises  from  December  15,  1897,  until  June  15,  1901.) 
The  Cook  County  Brick  Co.,  lessee,  agrees  to  pay  for  said 
premises  the  sum  of  $13  per  annum,  in  annual  payments, 
the  first  payment  to  be  made  December  16,  1898.  By  the 
lease,  power  is  granted  to  the  lessee  to  sublet  the  premises 
or  any  part  thereof,  and  to  cancel  the  lease  at  any  time  on 
giving  thirty  days'  notice.  Said  pretended  lease  was  and  is 
void,  and  was  acquired  by  said  defendant  for  the  sole  pur- 
pose of  subletting  the  premises,  and  it  never  entered  or 
attempted  to  enter  into  said  premises  by  virtue  of  said  pre- 
tended lease,  or  attempted  to  use  said  machinery  or  plant, 
but,  on  the  contrary,  complainant  at  the  time  of  tbe  execu- 
tion of  said  lease  was  and  ever  since  has  been  and  now  is  in 
exclusive  possession  of  said  premises,  and  engaged  in  the 
manufacture  of  brick  thereon.  The  defendant  had  no 
power,  legal  or  equitable,  to  acquire  said  lease.  Defendant, 
about  November  15, 1897,  obtained  from  the  owners  thereof 
leases  of  other  works,  j^ards  and  plants,  each  equipped, 
improved  and  adapted  to  the  manufacture  of  brick,  similar 
in  form  to  the  said  pretended  lease  from  complainant.  Said 
leases  were  obtained  from  the  following  named  persons, 
firms  and  corporations :  (Here  follows  a  list  of  forty-four 
names,  including  complainant,  some  being  the  names  of  cor- 
porations, some  of  individuals,  and  some  of  partnerships.) 

Vol.  XCll  34 
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Said  persons,  firms  and  corporations  were  all  separately 
engaged  in  the  manufacture  of  brick,  and  constitute 
substantially  all  the  persons,  firms  and  corporations  then 
engaged  in  such  manufacture  in  Cook  county.  Said  leases 
were  obtained  by  defendant  for  the  sole  purpose  of 
enabling  it  to  limit  the  amount  of  production  of  bricks 
in  Cook  county  and  increasing  the  price  thereof,  and 
defendant  never  took  possession  of  any  of  said  works, 
yards  or  plants,  nor  operated  nor  intended  to  operate 
the  same,  and  made  no  use  of  'the  same,  except  to  sub- 
let them  to  the  owners  thereof,  and  said  owners  have 
always  remained  and  now  are  in  possession  thereof.  De- 
fendant further  bases  its  right  to  entisr  upon  said  premises 
on  a  pretended  sublease  from  defendant  to  complainant,  of 
date  December  15, 1S97,  of  said  premises  and  plant,  to  have 
and  to  hold  the  same  from  December  15,  1897,  until  June 
10,  1901,  by  which  complainant  agreed  to  pay  defendant, 
as  rent  and  royalty  for  said  premises,  $1.50  for  each  1,000 
bricks  manufactured  on  said  premises,  or  by  appellee,  and 
delivered  to  or  used  in  Cook  county,  or  north  of  the  Joliet 
branch  (or  wherever  the  same  is  now  located)  of  the  Michi- 
gan Central  Railroad  in  Lake  county,  Indiana,  excepting 
brick  sold  or  optioned  prior  to  November  11,  1897,  said 
rent  or  royalty  to  be  paid  on  or  before  the  20th  day  of 
each  month  next  succeeding  the  delivery  of  said  brick. 
Other  provisions  of  the  lease  are  set  out,  among  which  is  a 
provision'for  re-entry  by  the  defendant  (the  lessor),  forcibly 
or  otherwise,  with  or  without  legal  process,  in  case  of 
default  in  the  payment  of  the  "  rent  or  royalty,"  or  any 
default  in  anj'^  of  the  lessee's  covenants,  waiver  of  notice 
from  lessor,  etc.  The  sublease  also  contains  a  power  of 
attorney  to  confess  judgment  for  rent  or  royalty  in  the 
event  of  its  non-payment. 

The  number  of  bricks  manufactured  each  year  by  com- 
plainant were,  and  at  the  time  of  the  execution  of  said  sub- 
lease were  expected  to  be,  of  such  amount  as  to  make  the 
said  grant  of  royalty  largely  in  excess  of  $13  per  annum,  the 
amount  of  annual  rent  reserved  in  said  pretended  lease  from 
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complainant  to  defendant.  In  each  of  the  years  1898  and 
1899,  complainant  manufactured  in  said  premises  at  least 
21,000,000  bricks,  and  in  the  year  1900  it  has  manufactured 
on  said  premises,  brick  at  the  said  rate  per  annum. 

August  16,  1900,  complainant,  by  a  resolution  unani- 
mously passed  by  its  board  of  directors,  revoked  and  abro- 
gated said  pretended  lease  from  complainant  to  defendant 
and  said  pretended  sublease  from  defendant  to  complainant, 
and  directed  complainant's  president  to  notify  defendant 
of  such  revocation  and  abrogation,  and  complainant  has 
refused  and  will  refuse  to  pay  the  pretended  rent  or  royalty 
which  will  accrue  August  20, 1900,  and  fears  that  defendant 
will,  in  consequence  thereof,  execute  its  said  threats,  etc. 
During  July,  1900,  complainant  sold  and  delivered  in  Cook 
county,  3,500,000  bricks,  and  defendant  claims  that  com- 
plainant is  indebted  to  it  $1.50  on  each  one  thousand  of  said 
brick,  and  that  the  same  will  be  due  August  20,  1900,  under 
the  provisions  of  said  pretended  sublease.  The  sole  source 
of  income  of  defendant  is  the  rents  or  royalties  derived 
by  it  from  said  subleases,  and  it  has  been  accustomed  to 
pay  in  dividends  to  its  stockholders  all  or  nearly  all  of  said 
rents  or  royalties  collected  by  it.  Said  subleases  are  void, 
and  the  sublessees  are  under  no  obligations  to  pay  said 
rents  or  royalties,  and  therefore  defendant  has  no  means  or 
resources  which  could  be  applied  to  the  payment  of  any 
judgment  which  complainant  might  recover  as  damages  for 
the  wrongful  seizure  by  it  of  complainant's  premises.  Com- 
plainant is  solvent,  has  property  of  value  in  excess  of 
$100,000  beyond  its  indebtedness,  and  is  fully  able  to 
respond  to  any  obligations  which  defendant  claims  com- 
plainant is  under  by  virtue  of  said  pretended  sublease. 
Complainant  fears  that  if  notice  be  given  of  application 
for  injunction,  defendant,  before  the  same  could  be  heard, 
would  take  possession  of  complainant's  premises,  etc.  The 
bill  prays  for  a  preliminary  injunction,  to  be  made  perpetual 
on  the  hearing,  process,  etc. 

The  bill  is  verified  by  the  affidavit  of  complainant's  pres- 
ident, who  deposes  that  the  complainant  would  be  unduly 
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prejudiced  if  the  injunction  should  not  issue  immediately 
and  without  notice. 

A  preliminary  injunction  was  granted  as  prayed  by  the 
bill,  enjoiAing  the  defendant  from  entering  or  attempting 
to  enter  complainant's  premises,  describing  them,  and  from 
dispossessing  or  attempting  to  dispossess  complainant,  and 
from  in  any  manner  interfering  with  complainant  in 
respect  to  said  premises,  and  from  entering  complainant's 
appearance,  or  making  any  stipulation  for  it  in  any  suit 
brought  by  the  defendant,  and  from  commencing  or  prose- 
cuting any  suit  against  complainant  for  the  possession  of 
the  premises  in  question. 

Felsenthal  &  Foreman,  attorneys  for  appellant. 

Jesse  Cox,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  question  to  be  decided  is,  whether  the  court  erred  in 
granting  a  preliminary  injunction  on  the  Terified  bill,  the 
substance  of  which  is  set  forth  in  the  preceding  statement. 
In  considering  this  question  the  facts  alleged,  in  so  far  as 
well  pleaded,  must  be  assumed  to  be  true.  The  case  made 
by  the  bill  is  extraordinary  from  a  legal  point  of  view.  It 
appears  that  from  1897,  when  appellant  was  incorporated, 
until  August  17,  1900,  when  the  bill  was  filed,  it  had  never 
done  anything  to  promote  its  corporate  objects  as  expressed 
in  its  articles  of  incorporation.  It  is  too  evident  to  ad- 
mit of  discussion  that  appellant  did  not  procure  the  leases 
from  appellee  and  others,  the  owners  of  brick  yards  and 
plants,  for  any  of  its  numerous  corporate  purposes;  because, 
at  the  time  it  obtained  such  leases  it  immediately  sublet  the 
demised  premises  to  its  lessors,  the  owners  thereof.  The 
lease  from  appellee  to  appellant  and  the  sublease  from  the 
former  to  the  latter  having  been  made  at  the  same  time, 
and  relating  to  the  same  subject-matter,  must  be  construed 
together.  Canterberry  v.  Miller,  76  111.  355;  Wilson  v. 
Roots,  119  lb.  379,  386. 


First  District — October  Term,  1900.      533 

Cook  County  Brick  Co.  v.  Labahn  Brick  Co. 

So  construing  them,  it  appears  that  appellee,  for  the  ex- 
pressed consideration  of  $13,  to  be  paid  annually  by  appel- 
lant, agreed  to  pay  to  appellant  one  dollar  and  fifty  cents 
for  each  one  thousand  of  brick  manufactured  on  appellee's 
premises,  or  by  appellee,  and  delivered  or  used  in  Cook 
county,  or  north  of  the  Joliet  branch  of  the  Michigan  Cen- 
tral railroad,  in  Lake  county,  Indiana,  excepting  brick  that 
were  sold  or  optioned  prior  to  November  11,  1897.  It  is 
averred  in  the  bill  that  the  number  of  brick  manufactured 
by  appellee  each  year  was,  and  at  the  date  of  the  execution 
of  the  sublease,  December  15,  1807,  was  expected  to  be, 
largely  in  excess  of  the  value  of  $13  per  annum;  that  in 
each  of  the  years  1898  and  1899,  appellee  manufactured 
21,000,000  brick;  that  in  the  year  1900  and  up  to  the  time 
of  filing  the  bill,  it  had  manufactured  brick  at  the  rate  of 
21,000,000  per  annum,  and  that  in  the  month  of  July,  1900, 
it  had  sold  and  delivered  3,500,000  brick. 

Construing  the  lease  and  sublease  together,  appellee's 
agreement,  in  the  last  analysis,  was  to  pay  to  appellant 
$1.50  per  1,000  on  all  brick  manufactured  on  appellee's 
premises,  or  by  appellee,  and  delivered  or  used  as  aforesaid, 
less  $13  per  annum.  The  agreed  rent  or  royalty  on 
21,00(^,000  brick  is  $31,500,  and  on  3,500,000  brick,  the 
amount  averred  to  have  been  sold  and  delivered  by  appel- 
lee in  July,  1900,  is  $5,280,  which  amount,  it  is  averred, 
appellant  claimed  would  be  due  to  it  from  appellee,  under 
the  terms  of  the  sublease,  August  20,  1900. 

On  the  hypothesis  that  appellee's  board  of  directors  and 
managing  oiBcers  are  sane,  it  is  absurd  to  suppose  that  it 
leased  to  appellant,  for  the  sum  of  $13  per  annum,  premises 
on  which  it  had  erected  and  placed  valuable  buildings, 
.  improvements,  and  machinery  and  appliances  for  the  manu- 
facture of  brick,  at  an  expense,  as  averred  in  the  bill,  of 
about  $55,000.  The  expressed  consideration  is  so  grossly 
and  absurdly  inadequate  that  a  court  of  equity  could  not 
regard  it  otherwise  than  as  equivalent  to  nothing.  It  would 
be  equally  absurd  to  suppose  that  appellee  agreed,  without 
consideration  beyond  that  expressed,  to  pay  to  appellant 
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$1.50  per  1,000  of  brick  manufactured  by  appellee  and 
delivered  or  used  as  heretofore  stated.  From  these  consider- 
ations we  are  forced  to  the  conclusion  that  there  must  have 
been  some  agreement  or  understanding  between  the  parties 
other  than  that  expressed  in  the  written  instruments — some 
secret  agreement  or  understanding.  Considering  the  lease 
and  sublease  alone,  and  assuming  that  they  disclose  the 
real  agreement,  and  excluding  from  view  the  probability 
that  the  sublessees  were  stockholders  of  appellant  and 
shared  in  its  dividends,  they  tend  to  increase  the  price  of 
brick  in  Cook  county  at  least  to  the  extent  of  $1.50  per 
1,000,  because  if  appellee  had  to  pay  that  sum  per  1,000  of 
brick  manufactured  by  it,  it  would  naturally  add  it  to  the 
selling  price  of  the  brick.  But  it  can  not  reasonably  be 
supposed  that  the  written  instruments  express  the  real  con- 
tract or  arrangement  between  the  parties.  It  is  averred  in 
the  bill  that  appellant  received  similar  leases  from  and 
made  similar  subleases  to  substantially  all  the  brick  manu- 
facturers in  Cook  county,  and  that  it  obtained  said  leases 
and  executed  to  the  owners  of  the  leased  premises  subleases 
"  for  the  purpose  only  and  with  the  effect  of  increasing  and 
controlling  the  price,  to  the  public,  of  bricks  in  said  county 
of  Cook,  and  thereby  creating  a  monopoly  or  illegal  arrange- 
ment and  combination  in  restraint  of  trade." 

A  court  of  equity  will  inquire  what  the  real  considera- 
tion was,  or  whether  there  was  any  consideration,  regard- 
less of  the  rule  at  law  that  a  seal  imports  a  consideration. 
1  Pomeroy's  Eq.  Jur.,  Sec.  383. 

The  bill  is  sufficient  to  admit  of  proof  that  there  was  a 
combination  of  the  parties  to  the  leases  obtained  and  the 
subleases  made  by  appellant  to  increase  the  price  of  brick, 
and  prevent  competition  in  the  manufacture,  sale  and  prices 
of  brick  in  Cook  county,  and  that  appellant  was  a  mere 
instrument  or  agent  for  effecting  that  purpose — ^in  other 
words,  the  executive  officer  of  the  combination.  Such  a 
combination  is  a  criminal  misdemeanor  and  indictable  and 
punishable  as  such.     Hurd's  Stat.  1899,  p.  615,  Sec.  269a. 

From  the  facts  that  appellant  acquired  the  leases  in  ques- 
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tion  for  some  purpose  other  than  the  promotion  of  the 
object  for  which  it  was  incorporated,  that  the  owners  of 
the  leased  premises  agreed  to  the  subleases,  for  substantially 
no  expressed  consideration,  to  pa}'^  large  rent  or  royalty, 
and  that  the  parties  diligently  concealed  and  kept  secret 
the  real  consideration  and  purpose  of  the  execution  of  the 
instruments,  it  may  reasonably  be  inferred  that  such  pur- 
pose was  one  which  will  not  bear  legal  scrutiny. 

Appellant's  counsel  contend  that  if  the  agreement 
between  appellant  and  appellee  was  illegal,  the  parties  were 
in  pari  delicto^  and  therefore  appellee  can  have  no  relief, 
and  cite  in  support  of  this  contention,  Samuels  v.  Oliver, 
130  111.  73;  Kirkpatrick  v.  Clark,  132  111.  342;  McNulta  v. 
Corn  Belt  Bank,  164  lb.  427;  Bishop  v.  Am.  Preservers' 
Co.,  157  lb.  284,  and  Thomas  v.  Railroad  Co.,  11  Otto,  71. 

In  Samuels  v.  Oliver,  the  plaintiff,  a  grain  broker,  sued 
for  commissions  and  relied  on  his  contract  of  employment, 
which  was  that  he  should  purchase  and  sell  grain  for  his 
principal,  for  the  purpose  of  cornering  the  market.  Held, 
that  the  contract  which  was  the  basis  of  his  claim,  being 
for  an  illegal  purpose,  he  could  not  recover. 

Kirkpatrick  v.  Clark,  supra^  was  ejectment  by  Clark, 
who  offered  in  evidence  a  deed  in  support  of  his  title.  The 
defendant  offered  to  prove  that  the  deed  was  executed  to 
Clark  for  the  purpose  of  defrauding  creditors,  which  proof 
the  trial  court  excluded.  The  Supreme  Court  held  the 
exclusion  error,  clearly  on  the  ground  that  the  deed,  if  so 
made,  was  illegal  and  fraudulent,  and  being  so  the  plaintiff 
could  not  be  permitted  to  rely  on  it  in  support  of  his 
title. 

McNulta  V.  Bank,  supra^  was  a  suit  by  McNulta,  who 
was  president  of  the  bank,  to  recover  a  sum  of  money  voted 
to  him  by  the  bank  directors,  for  the  performance  by  him 
of  duties  not  appertaining  to  the  office  of  president,  and 
which  sum  was  a  bonus  in  addition  to  his  salary  as  presi- 
dent. It  was  held  that  the  resolution  on  which  the  plaint- 
iff relied  for  recovery  was  illegal,  and  that  there  could  be 
no  recovery. 
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In  Bishop  v.  Am.  F.  Co.,  supra^  the  action  was  replevin, 
and  the  plaintiff  became  possessed  of  the  goods  replevied 
by  means  of  an  illegal  contract.  ' 

In  Thomas  v.  Railroad  Co.,  supra^  the  plaintiff  relied  on 
an  illegal  contract  for  a  recovery. 

In  the  present  case  appellee  does  not  seek  enforcement  of 
the  contract.  On  the.  contrary  it  seeks  to  prevent  its 
enforcement  by  appellant.  The  doctrine  of  pari  delicto  is 
not  applicable  in  such  a  case  as  the  present.  Evans  v.  Funk, 
38  111.  App.  441,  462. 

Whether  appellee  has  paid  anything  to  appellant  under 
the  sublease  does  not  appear,  but  it  does  appear  that  appel- 
lee has  refused  and  will  refuse  to  pay  the  rent  or  royalty 
which,  by  the  terms  of  the  sublease  fell  due  August  2U, 
1900,  and  therefore  the  agreement  is,  as  to  such  rent  and 
royalty,  executory. 

An  illegal  agreement  having  been  partially  executed,  a 
court  of  equity  will  grant  relief  by  injunction  restraining 
enforcement  of  the  unexecuted  part  of  the  agreement 
McCutcheon  v.  Meerz  Capsule  Co.,  19  Ct.  Ct.  App.  lOS; 
Spring  Co.  v.  Knowlton,  103  U.  S.  49. 

The  court  in  McNulta  v.  Corn  Belt  Bank,  supra^  recog- 
nize the  distinction  as  to  remedy  between  an  executed  and 
executory  illegal  agreement,  saying: 

"  But  while  the  rule  is  that  the  executed  dealings  of  a 
corporation  under  such  a  contract  will  be  allowed  to  stand, 
yet  the  rule  is  otherwise  when  the  contract  ultra  vires 
remains  executory.  (Thomas  v.  Railroad  Co.,  11  Otto,  71; 
Kadish  v.  Garden  City,  etc..  Building  Ass'n,  svpra.)  In  the 
latter  case  courts  will  oftentimes  interfere  to  prevent  its 
enforcement."     164  111.  451. 

Appellant's  counsel  object  that  the  bill  is  defective  in 
not  alleging  insolvency  of  appellant.  It  is  averred  that  if 
appellant  shall  enter  upon  and  take  possession  of  appellee's 
premises,  the  result  will  be  irreparable  injury  to  api)ellee. 
In  such  case  an  allegation  of  appellant's  insolvency  is  not 
necessary.  Edwards  v.  Haeger,  180  111.  99,  108;  Village  of 
Itasca  V.  Schroeder,  182  111.  192. 

But  it  is  urged  that  the  allegation  of  irreparable  injury 
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is  too  general.  This  contention  can  not  be  sustained.  It 
is  averred  that  appellee  has  built  up  and  carries  on  at  its 
premises  a  large,  valuable  and  profitable  business,  and  has 
a  large  number  of  customers  in  Cook  county  and  the  terri- 
tory adjacent  thereto,  and  that  if  appellant  should  enter 
upon  and  take  possession  of  its  premises,  it  would  be  unable 
to  supply  its  customers  with  brick,  and  its  trade,  built  up 
at  great  expense,  would  be  destroyed  and  its  customers  lost, 
etc.  The  averment  of  loss  of  trade  is  a  sufficiently  specific 
averment  of  irreparable  injury  to  support  an  injunction. 
2  Story's  Eq.  Juris.,  Sec.  926;  Gilbert  v.  Mickle,  4  Sandf.* 
Ch.  357;  Parker  v.  Manfg.  Co.,  2  Black,  546,  551,  and  cases 
cited;  Cicero  Lumber  Co.  v.  Town  of  Cicero,  176  111.  9. 

Appellee's  counsel  urges  that  the  leasing  and  subleasing 
between  appellant  and  appellee,  and  the  other  owners  of 
brick  yards,  was  uUra  vires  as  to  appellant,  but  we  do  not 
find  it  necessary  to  pass  on  that  question  on  this  appeal,  as, 
if  the  leasing  and  subleasing  were  for  the  purpose  and  with 
the  effect  averred  in  the  bill,  this  is  sufficient  to  sustain  the 
injunction. 

The  order  appealed  from  will  be  affirmed. 


Clarence  E.  Brinckerhoff  t.  Andrew  J.  Briggs. 

1.  HusBA^ND  AND  WiPE— Ltabtli^y  of  the  Husband  for  Necessaries 
Furnished  to  the  Wife  While  Living  Separate.  —Where  a  wife  is  living 
separate  from  her  husband  because  of  improper  conduct  or  indignities 
upon  his  part,  which  constitute  a  sufficient  cause  for  leaving  him,  he 
will  be  liable  for  necessaries  furnished  her  even  though  he  liad  prof- 
fered her  such  necessaries  in  the  home  provided  by  him,  which  she  was 
compelled  to  leave. 

2.  SAVE—When  the  Wife  is  a  Competent  Witness  Against  Her  Has- 
ba?id.— Under  the  statute  (R.  S.  Ch.  51,  Sec.  5.  Hurd,  1899,  page  857)  a 
wife  is  a  competent  witness  against  her  husband  where  the  cause  of 
action  grows  out  of  the  neglect  of  the  husband  to  furnish  her  with  a 
suitable  support. 

3.  ^iMi^— Liability  of  the  Husband  at  Common  Law.— The  liability 
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of  the  husband  to  provide  the  necessaries  of  life  for  his  wife  and  chil- 
dren is  a  common  law  liability. 

4.  Practice—  Evidence  of  Mutters  in  Rebuttal.  —Evidence  of  matters 
in  rebuttal  is  to  be  confined  to  matters  offered  and  admitted  in  proof. 

5.  Trials— Improper  Remarks  of  the  Trial  Judr/e.— Remarks  of  the 
trial  judge  in  the  presence  of  and  calculated  to  mislead  the  jury  as  to 
the  law  governing  the  case  on  trial  are  reversible  error. 

6.  Ple ADiNQ—  WJien  the  Common  Counts  are  Sufficient, —In  an  action 
of  assumpsit  to  recover  for  board  and  lodging  furnished  to  the  wife 
and  children  of  the  defendant,  a  declaration  consisting  of  the  common 
counts  alone,  is  sufficient. 

Assumpsit.- Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1900.  Reversed  and  remanded.  Opinion  filed  December  20, 
1900. 

Statement. — This  suit  is  in  assumpsit,  brought  by  appel- 
lee to  recover  for  board  and  lodging  furnished  to  appellant's 
wife  and  children. 

The  evidence  discloses  that  appellant's  wife  left  him  in 
1S92,  went  to  St.  Louis  for  a  time,  and  then,  returning  to 
Chicago,  went  to  the  house  of  lier  father,  appellee.  There 
is  evidence  tending  to  show  that  appellant  sent  his  daughter, 
a  child,  to  join  the  mother  at  appellee's  home.  After  his 
wife  had  gone  to  St.  Louis,  appellant  filed  a  bill  for  divorce, 
which  was  pending  while  appellee  was  boarding  the  wife 
and  the  two  children.  The  suit  thus  begun  resulted  after- 
ward in  a  decree  of  divorce  in  favor  of  appellant. 

Appellee  knew  that  appellant's  wife  had  left  him  and 
that  the  divorce  suit  was  pending  when  he  furnished  the 
board  and  lodging. 

The  only  ground  given  by  the  wife  for  leaving  her  hus- 
band, appellant,  was  that  he  was  unlawfully  intimate  with 
a  servant  girl. 

Upon  trial  a  verdict  was  returned  for  appellee,  assessing 
the  damages  at  $530,  upon  which  the  judgment  here  ap- 
pealed from  was  rendered. 

F.  L.  Salisbury,  attorney  for  appellant 

Kino  &  Geoss,  attorneys  for  appellee. 
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Mr.  Justick  Sears  delivered  the  opinion  of  the  court. 

The  errors  assigned  and  argued  relate  to  rulings  upon 
matters  of  procedure. 

It  is  contended  that  there  was  error  in  admitting  over 
objection  the  testimony  of  the  wife  of  appellant  in  a  suit 
against  appellant  and  in  relation  to  occurrences  during  their 
marriage.  The  error  is  not  well  assigned.  Under  the  pro- 
vision of  our  statute  the  testimony  was  competent,  the  cause 
of  action  here  being  one  which  "  grows  out  of  the  neglect 
of  the  husband  to  furnish  the  wife  with  a  suitable  Support." 
Sec.  5,  Chap.  51,  R  S. 

Secondly,  it  is  contended  that  the  court  erred  ii^  exclud- 
ing evidence  as  to  the  manner  in  which  appellant  provided 
for  his  wife  and  family  prior  to  the  separation.  There 
was  no  error  in  this  ruling.  The  only  ground  relied  upon 
by  appellee  as  justifying  the  wife  in  separating  herself  from 
her  husband  was  the  alleged  unlawful  intimacy  of  the  hus- 
band with  a  servant.  There  was  no  evidence  of  any  other 
fault  of  the  husband,  or  of  any  failure  upon  his  part  to  pro- 
vide support.  Hence  there  was  nothing  to  rebut  by  proof 
that  he  furnished  sufficient  support,  and  in  other  respects 
than  the  one  complained  of,  treated  his  family  properh'. 
He  had  but  the  one  ihatter  to  meet  with  proof,  viz.,  the 
alleored  intimacv  with  the  servant.  Hence  the  court  ruled 
properly  in  excluding  evidence  proffered  by  him  upon  other 
subjects  in  this  behalf. 

The  remaining  assignment  of  error  to  be  considered  is  a 
remark  by  the  court  in  the  course  of  the  trial  and  in  the 
hearing  of  the  jury.  It  occurred  in  the  connection  and 
manner  following : 

"  The  Court :     I  understand  there  is  a  decree. 
Counsel :    Yes. 

The  Court :     For  whose  fault  ? 
Counsel :     For  the  fault  of  that  woman. 
The  Court :     That  don't   make   any   difference.     Until 
there  was  a  divorce  he  was  liable  for  board." 

To  the  latter  remark  of  the  court  counsel  for  appellant 
preserved  an  exception.  He  now  argues  that  the  remark 
was  likely  to  mislead  the  jury  as  to  the  law  governing. 
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We  think  the  contention  sound.  The  right  to  a  recovery 
in  this  cause  turns  upon  the  question  as  to  whether  the  wife 
of  appellant,  at  the  time  appellee  furnished  to  her  and  to 
her  children  the  board  and  lodging  sued  for,  was  living 
apart  from  her  husband  through  any  fault  of  his.  Upon 
this  question  there  was  a  conflict  in  the  evidence. 

There  is  no  controversy'  as  to  the  fact  tHat  appellee  fur- 
nished the  board  and  lodging  sued  for.  There  is  no  con- 
troversy as  to  the  fact  that  the  wife  had  left  the  house  of  the 
husband.'  The  whole  case  turned  upon  the  question  as  to  the 
fault  of  the  husband  causing  the  separation.  There  being 
here  no  showing  that  the  husband  failed  to  provide  a  home 
and  the  necessaries  of  life  for  his  wife  and  children,  and  it 
appearing  that  the  wife  had  left  the  home  provided  by  the 
husband,  it  was  incumbent  upon  the  appellee  to  show  that 
she  was  thus  apart  from  her  husband  through  some  suffi- 
cient cause.  Evans  v.  Fisher,  6  Gil.  569;  Rea  v.  Durkee, 
25  111.  503;  Ross  v.  Ross,  69  111.  569;  Bevier  v.  Galloway, 
71   111.  517;  Wilson  v.  Bishop,  10  111.  App.  588. 

This  presented  a  question  for  the  jury.  If  the  jury 
found  from  the  evidence  that  the  wife  of  appellant  was 
living  separate  from  her  husband  because  of  improper  con- 
duct or  indignities  upon  his  part  which  constituted  a 
sufficient  cause  for  leaving  him,  then  he  would  be  liable  for 
necessaries  furnished  her  even  though  he  had  proffered 
such  necessaries  in  the  home  provided  by  him,  which  she 
was  thus  compelled  to  leave.  The  remark  of  the  court  was 
likely  to  lead  the  jury  to  ignore  this  element  and  to  con- 
clude that  until  there  was  a  divorce  the  husband  was  liable 
for  the  board  and  lodging  furnished  by  appellee,  irrespect- 
ive of  any  fault  of  the  husband  causing  the  living  apart. 
The  learned  trial  judge  did  not  misapprehend  the  law. 
What  he  doubtless  intended  by  the  statement  in  question 
was  that  the  mere  fact  of  a  subsequent  decree  of  divorce 
obtained  by  the  husband  upon  ground  of  cruelty,  would 
not  of  itself  preclude  a  recovery  here,  if  it  was  established 
that  at  the  time  of  furnishing  the  board  and  lodging  the 
wife  of  appellant  was  living  apart  from  him  because  of  his 
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fault.  But  the  difficulty  is  that  the  jury  heard  the  remark 
and  it  mii^ht  well  convey  the  impression  that  the  court 
intended  to  declare  that  until  the  divorce  was  obtained  the 
appellant  was  liable  to  appellee  for  the  board  of  his  wife 
whether  she  was  apart  from  him  through  his  fault  or  not. 

In  I.  C.  R.  R.  Co.  V.  Bonders,  178  III.  585,  the  judgment 
was  reversed  upon  the  ground  of  remarks  by  the  trial  judge 
which  were  calculated  to  mislead  the  jury.  The  statement 
by  the  judge  presiding  iu  that  case  was  not  unlike  the  state- 
ment here  in  question,  in  that  it  apparently^  ignored  essential 
elements  in  the  trial  of  issues.  The  Supreme  Court  said,  in 
disposing  of  that  appeal,  "Every  one  knows  the  impor- 
tance juries  ordinarily  attach  to  the  remarks  and  opinions 
of  the  court,  and  we  think  that  in  this  cas6  it  would  be 
unjust  to  overlook  them." 

Upon  the  authority  of  the  decision  in  the  Souders  case, 
we  must  reverse  the  judgment  here. 

Upon  the  question  raised  as  to  the  pleadings  it  is  enough 
to  say  that  the  narr.^  consisting  only  of  the  common 
counts,  was  sufficient.    No  special  count  was  necessary. 

Neither  is  there  any  merit  in  the  contention  that  the 
liability  of  the  husband  must  be  based  upon  a  provision  of 
our  statute.  The  liability  of  the  husband  to  provide  the 
necessaries  of  life  for  wife  and  children  is  a  common  law 
liability. 

For  the  reason  above  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 


Norton  Brothers  v.  Emll  Nadebok. 

1.  Appellate  Court  Practice— iJcuersaZ  Withoiit  Remanding.— 
Where  a  case  has  been  tried  by  a  jury  in  the  court  below,  the  only 
ground  for  a  reversal  without  a  remanding  order,  is  the  lack  of  evidence 
fairly  tending  to  support  the  verdict. 

2.  Same— Prorince  of  the  Court  to  Determine  the  Preponderance  of 
the  Evidence,— In  determining  the  question  as  to  whether  the  refusal  of 
the  trial  court  to  take  the  case  from  the  jury  was  error,  it  is  not  within 


I  9-4      6411 
,s190r  5951 


542  Appellate  Courts  of  Illinois. 

Vol.  92.]  Norton  Brothers  v.  Nadebok. 

the  province  of  the  Appellate  Court  to  weigh  the  evidence  and  to  deter- 
mine on  which  side  is  the  preponderance;  it  is  limited  to  the  inquiry  as 
to  whether  there  is  any  evidence  fairly  tending  to  support  the  plaintiffs 
case. 

3.  Fellow-Servants— ir/ie»  Employes  are  Not— Where  one  of  two 
employes  has  authority  to  direct  the  other,  although  they  are  co-operat- 
ing in  their  work,  they  are  not  to  be  regarded  as  fellow-servants;  the 
one  in  exercising  his  authority  of  direction  becomes  the  vice-principal 
of  the  other  and  their  employer  is  liable  for  his  conduct 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
December  20,  1900. 

K.  S.  Thompson  and  C.  L.  Jenks,  Jr.,  attorneys  for  appel- 
lant. 

James  M.  Sheean  and  J.  W.  Kastb,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  recovered  by  appellee 
against  appellant  for  personal  injuries  alleged  to  have 
occurred  by  reason  of  appellant's  negligence.  The  declara- 
tion consists  of  three  counts.  The  second  count  is  the  only 
one  which  we  think  it  important  to  consider.  It  is  as  fol- 
lows: 

"  For  that  whereas,  also,  heretofore,  to  wit,  on  the  day 
and  year  aforesaid,  said  defendant  was  in  possession  an& 
control  of  a  certain  factory  in  said  county  of  Cook  for  the 
manufacture  of  tin  cans,  and  in  said  factory  was  then  and 
there  using  divers  machines  and  devices  for  the  manufac- 
ture of  the  various  component  parts  of  such  cans;  and 
among  said  machines  was  a  certain  machine  commonly 
known  and  called  a  '  body-maker,'  by  which  was  shaped 
from  sheets  of  tin  the  form  of  the  completed  can;  and  the 
operation  of  said  body-maker  was  then  and  there  in  charge 
of  one  James  Banning  as  the  representative  of  said  defend- 
ant, who  then  and  there  had  control,  direction  and  super- 
vision of  the  work  of  the  plaintiff,  and  was  not  then  and 
there  a  fellow-servant  of  said  plaintiff;  and  at  the  time  and 
place  aforesaid,  the  plaintiff  was  in  the  employ  of  the 


First  District — March  Term,  1900.       543 

Nortx>n  Brothers  v.  Nadebok. 

defendant  to  assist  in  passing  the  partially  completed  cans 
through  the  body-maker  aforesaid,  and  was  then  and  there 
subject  to  the  control  and  direction  of  said  James  Banning, 
who  was  then  and  there  the  representative  of  said  defend- 
ant in  that  behalf;  and  while  in  the  line  of  his  duty  as  such 
employe  and  in- pursuance  of  an  order  then  and  there  given 
him  by  said  company  through  its  said  representative,  tfames 
Banning,  the  plaintiff  inserted  his  hand  between  certain 
blades  in  said  machine  known  as  a  body-maker,  for  the  pur- 
pose of  removing  therefrom  a  can  which  had  become  fast- 
ened therein,  using  in  so  doing  reasonable  care  and  caution 
for  his  personal  safety;  and  while  plaintiff's  hand  was  so 
inserted  in  said  machine  at  the  direction  of  said  defendant, 
the  defendant,  through  its  representative  af6resaid,  who 
was  not  the  fellow-servant  of  plaintiff,  wrongfully,  care- 
lessly and  negligently  started  said  machine  known  as  a 
body-maker  and  thereby  caused  said  blades  thereof  to 
descend  upon  plaintiff's  right  hand  and  out  off  the  fourth 
finger  of  plaintiff's  hand  and  crippled  and  mafigled  the 
remaining  fingers  and  thereby  permanently  impaired  the 
usefulness  of  said  hand,  and  did  thereby,  through  the  neg- 
ligence aforesaid,  cause  the  plaintiff  great  pain  and  suffer- 
ing, and  did  prevent  him  from  pursuing  his  usual  vocatiop, 
and  did  deprive  him  of  his  means  of  support,  and  did  cause 
him  to  lay  out  and  expend,  necessarily,  in  endeavoring  to 
be  cured  of  said  injury,  a  large  sum  of  money,  to  wit,  the 
sum  of  two  hundred  dollars." 

The  facts  as  to  the  manner  in  which  the  injury  occurred 
are  stated  substantially  correctly  by  appellant's  counsel  thus : 

"  There  is  no  dispute  as  to  the  manner  in  which  Nadebok 
was  injured.  A  person  by  the  name  of  Banning  was  oper- 
ating a  machine  Known  as  a '  body-maker.'  He  had  charge 
of  the  machine,  starting  and  stopping  it  by  means  of  a  lever 
attached  to  a  friction  clutch  connected"  with  overhead 
shaf tinff.  He  *  fed  '  into  the  machine  oblong  pieces  of  tin 
called  *  blanks,'  which  were  by  the  machine  l)ent  around  a 
'  horn,'  the  sides  hooked  together  and  thus  formed  into 
cylinders,  constituting  the  bodies  of  tin  cans.  Hence  the 
name  of  the  machine, '  body-maker.'  The  *'  horn'  was  at  the 
back  part  of  the  body-maker,  and  Banning,  when  engaged 
in  feeding  in  the  '  blanks,'  stood  or  sat  in  front  of  the  ma- 
chine. The  cylinder-shaped  product  of  the  body-maker 
fell  from  a  horn  into  a  chute  and  from  the  chute  into  a  bin. 
The  appellee,   Nadebok,   was  engaged  in  carrying  these 
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'  bodies'  in  a  basket  to  another  machine  whieh  soldered  the 
side  seams.  One  of  the  pieces  of  tin  which  Banning  had 
fed  into  the  body-maker  became  caught  in  some  way  at  or 
near  the  horn.  "Banning  stopped  the  machine  by  means  of 
the  lever,  and  asked  Nadebok,  who  was  behind  the  machine 
putting  the  'bodies'  into  a  basket,  to  take  out  the  *  catch,' 
as  pieces  of  tin  which  chanced  to  become  caught  in  the 
machine  were  called.  Thereupon  Nadebok,  while  the  ma- 
chine was  at  rest,  put  his  hand  into  it  for  the  purpose  of 
pulling  out  the  'catch/  and  then  Banning,  before  Nadebok 
nad  withdrawn  his  hand,  pulled  the  lever  and  set  the  ma- 
chine in  motion.  Nadebok's  hand  was  caught  and  crushed 
between  the  *  horn'  and  the  portion  of  the  machine  which 
came  up  against  it." 

The  appellant  was  engaged  in  the  manufacture  of  tin 
cans,  and  Banning  was  one  of  its  employes.  Appellee  had 
worked  in  appellant's  factory  from  May,  1892,  till  Novem- 
ber, 1896,  when  the  injury  occurred,  and  was  eighteen 
years  and  two  months  old  at  the  latter  date. 

Appellant's  counsel,  in  their  printed  argument,  say : 

"  In  this  court  we  seek  only  a  reversal  of  the  judgment, 
without  remanding^  and  therefore  we  rely  here  only  upon 
those  assignments  of  errors  which  are  germane  to  that  pur- 
pose; all  others  being  waived." 

We  infer  from  this  language,  used  by  competent  counsel, 
that  appellant  prefers  an  affirmance  of  the  judgment  to 
another  trial,  in  case  we  should  conclude  from  the  entire 
record,  in  the  absence  of  such  waiver  of  errors,  that  the 
judgment  should  be  reversed  and  the  cause  remanded. 

The  cause  was  tried  by  a  jury;  therefore  the  only  ground 
for  reversal  without  remanding  would  be  that  there  was 
no  evidence  fairly  tending  to  support  the  appellee's  case. 

At  the  close  of  the  appellee's  evidence,  and  also  at  the 
close  of  all  the  evidence,  appellant  moved  the  court  to 
instruct  the  jury  to  find  the  defendant  not  guilty  and  pre- 
sented t(5  the  court  an  instruction  to  that  effect,  to  be  given 
to  the  jury.  The  court  refused  to  take  the  case  from  the 
jury,  and  the  question  to  be  decided  is  whether  such  refusal 
was  error.  In  determining  this  question  it  is  not  within 
the  province  of  the  court  to  weigh  the  evidence  and  to  deter- 
mine on  which  side  is  the  preponderance;  the  court  is  lim- 
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ited  to  the  inquiry  whether  there  is  any  evidence  fairly 
tendinor  to  support  the  plaintiff's  case,  any  "  evidence  upon 
which  the  jury  could,  without  acting  unreasonably  in  the 
eye  of  the  law,  decide  in  favor  of  the  plaintiflf."  Offutt  v. 
Columbian  Exposition,  175  111.  472;  Rack  v.  C.  C.  Ry.  Co., 
173  111.  289;  Siddall  v.  Jansen,  168  lb.  4P>;  Roberts  v.  C.  & 
G.  T.  Ry.  Co.,  78  111.  App.  526,  and  cases  cited  pp.  529 
and  530. 

In  Rack  v.  C.  C.  Ry.  Co.,  supra^  the  court,  passing  on  a 
motion  to  instruct  the  jury  to  find  the  defendant  not  guilty, 
say : 

"  In  considering  the  propriety  of  such  an  instruction,  we 
have  nothing  to  do  witn  any  question  as  to  the  preponder- 
ance of  the  evidence,  or  the  credibility  of  the  witnesses,  or 
the  force  to  be  given  to  the  evidence  having  a  tendency 
merely  to  impeach  the  veracity  of  the  witnesses.  TheonlV 
question  is,  whether  any  evidence  was  given  which,  if  true, . 
would  have  tended  to  support  a  verdict  for  plaintiff." 

Appellee  testified  that  on  the  morning  of  the  injury  he 
had  been  at  work  piling  tin  in  another  part  of  the  factory, 
and  that  Magee,  an  assistant  foreman  of  appellant,  told  him 
to  go  over  to  the  machine  in  question  and  take  cans  from 
the  chute;  that  he  had  never  worked  at  the  body-maker 
until  the  day  he  was  injured;  that  several  catches  occurred, 
and  Banning,  at  each  time  of  such  occurrence,  told  him  to 
take  the  catch  but;  that  on  one  of  these  occasions  he  said 
to  Banning,  "  Why  can't  you  take  it  out  ? "  to  which  Ban- 
ning answered, "  Take  it  out;  you  have  got  to  do  what  I  tell 
you."  ' 

Emil  Steumer,  witness  for  appellee,  testified  that  he  was 
in  appellant's  employ  about  ten  years,  including  the  time 
appellee  was  injured;  that  in  the  manufacture  of  cans  such 
as  were  being  manufactured  at  the  time  of  the  injury,  two 
men  are  engaged  at  the  machine,  a  feeder  and  a  helper; 
that  the  duty  of  the  feeder  is  to  feed  the  tin  into  the  machine 
and  run  the  machine,  and  the  duty  of  the  helper  "  is  to  take 
the  cans  away  and  do  whatever  the  feeder  tells  him  to." 

Weiland,  appellee's  witness,  testified  that  he  worked  for 
appellant  eight  years,  and  left  its  employ  about  six  months 
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before  the  trial;  that  the  operator  is  in  charge  of  the  body- 
maker,  and  that  he  and  the  foreman  give  the  helper  direc- 
tions as  to  what  he  is  to  do.  This  witness  also  testified 
that  on  the  day  when  the  injury  occurred,  he  heard  Banning 
on  one  occasion  tell  appellee  to  harry  up  and  take  a  catch 
out,  and  that  he,  Avitness,  asked  appellee  why  he  did  it,  and 
appellee  said,  "  I  have  to  take  them  out." 

Kuehn,  appellee's  witness,  testified  that  he  worked  for 
appellant  eight  years,  but  had  quit  its  employ;  that  he  had 
worked  on  the  machine  in  question  as  helper  when  one 
Schmidt  operated  it,  and  that  Schmidt  told  him  to  take  out 
catches.  It  appears  from  the  appellee's  testimony  that  a 
catch  can  be  taken  out  without  danger  when  the  machine 
is  at  rest. 

Appellant's  counsel  insist  that  the  evidence  for  appellee 
shows  clearly  that  he  and  Banning  were  fellow-servants 
and  therefore  there  can  be  no  recovery.  If  it  was  the  duty 
of  appellee  to  obey  the  directions  of  Banning,  as  appears 
from  the  foregoing  evidence,  then  it  is  a  necessary  inference 
that  Banning  was  authorized  by  appellant  to  direct  appellee, 
because  otherwise  it  would  not  have  been  appellee's  duty 
to  obey  him.  If  Banning  had  authority  to  direct  appellee, 
then,  notwithstanding  they  were  co-operating  in  the  work, 
Banning,  in  exercising  his  authority  of  direction,  was  the 
vice-principal  of  appellant,  and  appellant  is  liable  for  his 
conduct  in  the  premises.  C.  &  A.  R.  R.  Co.  v.  May,  108 
111.  288;  Pittsburg  Bridge  Co.  v.  Walker,  170  lb.  550;  Met 
El.  R.  R.  Co.  V.  Skola,  183  lb.  454;  Kirk  v.  Senzig,  79  111. 
App.  251. 

In  (1  &  A.  R.  R.  Co.  V.  May,  supra^  the*  court  say : 

"  Whei'e  the  negligent  act  complained  of  arises  out  of  and 
is  the  direct  result  of  the  exercise  of  the  authority  conferred 
upon  him  bv  the  master  over  his  co-laborers,  the  master 
will  be  liable."     lb.  299. 

To  the  same  effect  are  the  other  decisions  cited.  See, 
also.  City  of  Chicago  v.  Cronin,  Chicago  Law  Journal  of 
November  23,  1900,  p.  800. 

Banning,  in  the  exercise  of  his  authority  as  vice-prin- 
cipal, ordered  appellee    to  take  the  ^' catch"  from  the 
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machine,  and,  having  so  ordered,  it  was  his  clear  duty  to 
refrain  from  starting  the  machine  while  appellee  was 
engaged  in  obeying  his  order.  The  case  is  precisely  the 
same,  in  law,  as  if  the  superintendent  or  foreman  of  the 
factory  had  given  the  order,  and  while  it  was  being  executed 
had  started  the  machine,  and  thus  injured  appellee.  We 
are  of  opinion  that  the  evidence  for  the  appellee  fairly 
tended  to  support  his  case,  and  therefore  that  the  court 
properly  refused  to  take  the  case  from  the  jury.  If  the 
inquiry  were  not  limited,  as  heretofore  stated,  by  appel- 
lant's waiver  of  assignments  of  error,  thus  excluding  con- 
sideration of  the  question  whether  appellee's  case  is  sup- 
ported by  a  preponderance  of  the  evidence,  our  conclusion 
might  be  different;  but  the  inquiry  being  limited  by  such 
waiver  to  the  single  question  whether  there  is  any  evidence 
fairly  tending  to  support  appellee's  case,  we  can  not  do 
otherwise  than  affirm  the  judgment. 
The  judgment  will  be  affirmed. 


West  Chicago  St.  R.  R.  Co.  t.  Joseph  Dedloff.          1^93   J^l 

f98     »415 

1.  Neolioence— Of  the  Driver  of  a  Wagon  Not  to  be  Attributed  to  I  92  547 
Persons  Riding  With  Hm.— The  nej^ligence  of  the  driver  of  a  wagon  1^  *141 
is  not  necessarily  to  be  imputed  to  a  person  riding  with  him,  where  such  12i_l^. 
person  is  not,  by  his  conduct,  in  any  way  the  cause  of  such  negligence.  \^      ^^^ 

2.  SAMK—Liability  for  the  Negligence  of  Third  Parties,— V^here  a  ^  3?J 
defendant  is  guilty  of  negligence  causing  an  injury,  the  fact  that  a  L  jq  12O6 
third  party  was  also  guilty  of  negligence  contributing  to  the  injury  will  |e2078  463 
not  relieve  the  defendant  from  liability  for  his  own  negligence. 

8.  Saub— Crossing  a  Street  Railroad  Track  on  Which  a  Car  is 
Approaching. — Whether  an  attempt  to  cross  a  street  railroad  track  upon 
which  a  car  is  approaching  is  negligence  must  depend  upon  the  apparent 
distance  of  the  approaching  car  from  the  crossing  and  the  other  sur- 
roimding  circumstances. 

4.  PL&h3>i^Qt— Allegations  of  Due  Care,  When  Unnecessary.-^ln  an 
action  for  personal  injuries  caused  by  a  collision  between  a  wagon  and 
a  street  car,  an  allegation  in  the  declaration  that  the  **  team  and  wagon 
were  driven  with  due  care,"  is  not  necessary  to  a  recovery.  It  is  enough 
if  the  plaintiff  was  in  the  exercise  of  due  care. 
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6.  Trials— A- 0*  Improper  for  Counsel  to  State  the  Amount  of  the 
Ad  Damnum,  in  Argument,— 1%  is  not  improper  for  counsel  in  his  ar^ru- 
ment  to  the  juiy  to  state  the  amount  of  the  ad  damnum  laid  in  his 
declaration. 

6.  SA.'HE-'When  Improper  Statements  of  Counsel  Are  Not  Sufficient 
to  /2er6rse.— In  an  action  against  a  street  railroad  company  for  personal 
injuries,  a  statement  by  counsel  for  the  plaintiff  in  his  argument  to  the 
jury,  that  **  you  will  do  a  great  injustice  to  this  man  and  to  the  right 
and  cause  of  justice  if  you  fail  to  find  the  defendant  guilty  of  negli- 
gence and  give  the  plaintiff  a  verdict  which  shall  be  fair  and  reasonably 
fair,  based  upon  what  you  or  any  other  man  might  base  it  if  he  had  sus- 
tained the  damage  that  this  man  has,"  is  held  to  be  subject  to  criticism 
as  inviting  the  jury  to  base  their  verdict  upon  considerations  other  than 
the  evidence  in  the  case,  but  not  sufficiently  improper  to  require  a 
reversal  of  the  judgment. 

7.  Evidence— Competency  of  Witnesses  as  to  Rate  of  Speed.— A  wit- 
ness may,  without  qualifying  by  showing  special  experience,  give  his 
opinion  as  to  the  relative  rate  of  speed  of  a  street  car. 

8.  Waiver— Of  Errors  Assigned  But  Not  Argued,— An  assignment 
of  error  by  counsel,  if  not  argued  by  him,  must  be  considered  as  waived. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  December  20,  1900. 

Statement. — This  action  was  brought  by  appellee  to 
recover  damages  for  personal  injuries  sustained,  ^  is 
charged,  by  reason  of  negligence  of  appellant.  The  cause 
of  the  injury  was  a  collision  between  one  of  appellant's 
cars  and  a  wagon  upon  which  appellee  was  riding.  Appel- 
lee was  not  the  driver  of  the  team  attached  to  the  wagon. 

The  narr.  counts  upon- an  improper  and  negligent  man- 
agement of  the  car  by  the  motorraan,  and  specifies  in  the 
second  count  running  at  an  immoderate  and  dangerously 
high  rate  of  speed  as  the  negligent  act  of  the  motorraan. 
The  two  counts  each  allege  that  the  team  and  wagon  were 
driven  with  due  care. 

The  evidence  showed  that  the  accident  occurred  at  the 
intersection  of  Throop  and  Fourteenth  streets.  The  appel- 
lee was  riding  in  a  beer  wagon  going  south  on  Throop 
street,  and  a  car  of  the  appellant  going  west  on  Fourteenth 
street  struck  the  hind  wheel  of  the  wagon,  overturning  it 
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and  throwing  appellee  out.  There  is  a  conflict  in  the  evi- 
dence as  to  the  speed  of  the  car.  Appellee's  evidence 
tended  to  show  that  it  was  running  at  a  rate  of  eighteen 
miles  an  hour,  while  appellant's  evidence  tended  to  show 
that  it  was  running  at  the  rate  of  ten  miles  an  hour  or  less. 
There  was  also  a  direct  conflict  in  the  evidence  as  to  whether 
or  not  the  motorraan  rang  the  bell  and  applied  the  brake 
before  striking  the  wagon.  The  wagon  was  in  charge  of  a 
driver,  John  Rausch,  who  was  an  employe  of  the  Chicago 
Brewery  Company.  Appellee  was "  helper"  on  the  wagon. 
His  duties  were  to  lift  the  barrels  of  beer  out  of  the  wagon, 
carry  them  into  saloons,  and  put  back  empty  barrels  from 
the  saloons  into  the  wagon.  He  was  not  employed  by  the 
Brewery  Company,  but  by  Eausch.  The  wagon  was  a  long 
beer  wagon,  having  one  seat  in  front  for  the  driver.  On 
this  seat  appellee  and  the  driver  were  both  sitting,  the 
appellee  being  on  the  east  side  and  therefore  nearer  to  the 
approaching  car. 

There  was  a  verdict  of  $3,500  in  favor  of  appellee.  Judg- 
ment was  duly  entered  on  this  verdict,  and  from  that  judg- 
ment this  appeal  is  prosecuted. 

John  A.  Rose  and  Louis  Boisot,  Jr.,  attorneys  for  appel- 
lant; W.  W.  GuELEY,  of  counsel. 

WnrTB  &  Mabie,  attorneys  for  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  grounds  relied  upon  for  reversal  are  (1)  contributory 
negligence;  (2)  misconduct  of  plaintiff's  attorney;  (3)  errors 
in  instructing  the  jury;  and  (4)  erroneous  rulings  in  regard 
to  evidence. 

After  an  examination  of  all  the  evidence  we  can  not  say 
that  contributory  negligence  upon  the  part  of  appellee  is 
established  by  such  evidence  as  warrants  a  conclusion  of 
such  negligence  as  a  matter  of  law;  nor  can  we  say  that 
the  verdict  of  the  jury,  finding  in  effect  that  appellee  was 
guilty  of  no  negligence  contributing  to  the  injury,  is  mani- 
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festly  against  the  weight  of  the  evidence.  Counsel  for 
appellant  rely^  upon  the  fact  that  when  the  car  was  250  or 
or  300  feet  distant,  the  driver  of  the  wagon  undertook  to 
cros^  the  track  in  front  of  it,  as  showing  such  contributory 
negligence. 

The  negligence  of  the  driver,  if  any,  is  not  necessarily  to 
be  imputed  to  appellee,  if  the  jury  found  that  appellee 
was  not,  by  Kis  conduct,  in  any  way  the  cause  of  such  neg- 
ligence. W.  C.  St.  K.  R.  Co.  V.  Piper,  165  III.  325;  Landon 
V.  Chicago  &  G.  T.  R.  R.  Co.,  92  111.  App.  216. 

It  is  true  that  if  there  was  any  contributory  negligence 
of  the  driver  which  was  caused  by  conduct  of  appellee,  so 
that  it  might  be  found  that  appellee's  conduct  contributed 
to  the  injury,  it  would  bar  a  recovery.  And  it  was  proper 
that  the  actions  of  appellee  in  this  behalf  should  be  meas- 
ured, to  determine  if  he  was  guilty  of  such  negligence. 
The  decisions  relied  upon  by  counsel  for  appellant  so  hold, 
and  they  do  not  hold  that  irrespective  of  the  conduct  of 
appellee,  the  negligence  of  the  driver  must  be  attributed  to 
appellee.  If  it  was  so  held  in  other  jurisdictions,  the  decis- 
ion would  not  be  authority  here,  for  it  would  conflict  with 
the  doctrine,  well  established  in  this  State,  that  if  a  defend- 
ant be  guilty  of  negligence  causing  an  injury  and  the 
plaintiff  be  free  from  negligence  contributing  thereto, 
then  the  fact  that  negligence  of  a  third  party  also  con- 
tributed would  not  relieve  the  defendant  from  liability  for 
his  negligence.  No.  Chicago  St.  R.  R.  Co.  v.  Dudgeon,  83 
111.  App.  528;  affirmed  in  184  111.  477. 

Under  the  instructions  the  jury  were  left  to  measure  the 
conduct  of  appellee  as  well  in  relation  to  what  he  told,  or 
did  not  tell,  the  driver,  as  in  other  respects.  The  jury  found 
that  appellee  was  not  negligent. 

But  it  is  argued  that  because  each  count  of  the  narr, 
alleged  that  the  team  and  wagon  were  driven  with  due 
care,  therefore  it  was  incumbent  upon  appellee  to  prove  duo 
care  on  the  part  of  the  driver  in  order  to  sustain  his  decla- 
ration and  have  a  recovery.  • 

Such  allegation  was  not  necessary  to  a  right  of  recovery, 
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it  being  enough  if  appellee  was  in  the  exercise  of  due  care; 
but  if  the  allegation  be  treated  as  one  requiring  proof,  still 
the  evidence  is  such  that  the  verdict  can  not  be  held  to  be 
manifestly  against  the  weight  of  it  in  this  regard.  It  is 
not  the  law  that  one  who  attempts  to  cross  a  street  rail- 
road track  upon  which  a  car  is  approaching  i^per  se  guilty 
of  negligence.  If  it  .were  so,  travel  across  streets  upon 
which  9uch  tracks  were  laid  would  be  precluded.  Whether 
such  attempt  is  or  is  not  negligence,  must,  in  each  instance, 
depend  upon  the  apparent  distance  of  the  approaching  car 
from  the  crossing  and  other  surrounding  circumstances. 
C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Baddeley,  150  111.  328;  B.  & 
O.  S.  R.  Co.  V.  Keck,  185  111.  400. 

There  are  cases  where  it  can  properly  be  held  that  from 
all  the  facts  no  conclusion  could  be  reached  by  reasonable 
minds  save  the  conclusion  that  there  was  negligence  in  such 
attempt.  But  this  is  not,  in  our  opinion,  such  a  case. 
Here  the  car  was  distant,  according  to  evidence  in  the  case, 
some  250  to  300  feet.  We  can  not  hold  that  all  reasonable 
and  fair  minded  men  would  agree  that  to  attempt  to  drive 
across  the  track  when  a  car  was  approaching  at  such  dis- 
tance, was  a  negligent  act.  Therefore,  if  we  should  treat 
the  due  care  of  the  driver  as  an  essential  to  recovery  under 
the  pleadings  in  this  case,  yet  we  would  decline  to  hold 
that  the  verdict  is  against  the  manifest  weight  of  the  evi- 
dence. 

Secondly:  It  is  contended  that  there  was  misconduct  of 
the  attorney  for  appellee  which  should  cause  a  reversal. 
One  of  the  grounds  for  this  contention  is  that  counsel  in 
argument  stated  to  the  jury  the  amount  of  the  ad  damnum. 
Decisions  are  relied  upon  which  criticise  instructions  by  the 
court  in  which  the  jury  are  informed  of  the  amount  of  the 
ad  damnum.  Whether  in  any  case  the  giving  of  such  an 
instruction  might  properly  be  held  of  itself  alone  to  con- 
stitute ground  for  reversal,  it  is  not  necessary  here  to  con- 
sider. No  such  instruction  was  given  in  this  case.  The 
argument  and  the  decisions  cited  are  therefore  not  in  point. 
We  are  aware  of  no  decision  which  holds  that  for  counsel 
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to  tell  the  jury  in  argument  the  amount  at  which  the  ad 
damnum  is  hiid,  constitutes  error.  We  are  of  opinion  that 
the  error  in  this  particular  is  not  well  assigned. 

Another  ground  argued  in  this  behalf  is  that  counsel  for 
appellee  stated  in  argument  as  follows : 

"  You  will  do  a  great  injustice  to  this  man  and  to  the  right 
and  cause  of  justice,  if  you  fail  to  find  the  defendant  guilty 
of  negligence,  and  give  this  plaintift  a  verdict  which  shall 
be  fair  and  reasonably  fair,  based  upon  what  you  or  any 
other  man  might  base  it,  if  he  had  sustained  the  damage 
that  this  man  has." 

We  are  of  opinion  that  this  statement  was  subject  to 
criticism  in  that  it  might  be  taken  by  the  jury  as  inviting 
them  to  base  the  amount  of  their  verdict  upon  considera- 
tions other  than  the  evidence.  A  similar  statement  by 
counsel  was  criticised  bj'^  this  court  in  P.,  C,  C.  &  St.  L. 
Ey.  Co.  V.  Story,  63  111.  App.  239,  but  was  not  regarded  as 
sufficient  ground  for  reversal.  Upon  consideration  of  all 
the  evidence  in  this  case,  we  think  that  the  judgment  here 
should  not  be  reversed  upon  the  ground  of  this  statement 
of  counsel. 

Thirdly  :  It  is  contended  that  the  court  erred  in  instruct- 
ing the  jury.  The  court  modified  the  twenty-seventh  and 
twenty-eighth  instructions,  tendered  by  counsel  for  apjjel- 
lant,  by  striking  out  portions,  and  complaint  is  made  of 
such  modification.  The  parts  stricken  out  were  sufficiently 
included  in  the  sixth,  seventeenth,  eighteenth,  nineteenth 
and  twenty-eighth  modified  instructions  given.  It  is  proper 
to  refuse  instructions,  the  substance  of  which  is  embodied 
in  other  instructions  given.  Met.  El.  K.  R.  Co.  v.  Skola, 
183  ill.  454;  C.  C.  Ry.  Co.  v.  Mager,  185  III.  336. 

It  is  also  urged  that  there  was  error  in  that  the  court 
struck  out  the  portions  omitted  from  the  instructions  as 
modified  by  merely  marking  through  them  with  a  pen,  leav- 
ino"  them  leo^ible.  In  this  connection  the  decision  in  W.  B. 
C.  Co.  v.  Bucherer,  84  III.  App,  633,  is  cited.  In  the  Buch- 
erer  case  the  court  held  that  "the  question  presented  by 
the  erased  portion  of  this  instruction  was  correct  and  im- 
portant, if  not  absolutely  controlling."     Nor  does  it  appear 
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that  it  was  otherwise  given  to  the  jury  by  other  instruc- 
tions. Here  the  same  substance  which  was  marked  out  of 
one  instruction  was  given  in  effect  by  several  others.  We 
think  it  unlikely  that  the  jury  could  have  been  misled  as  to 
the  law  by  reason  of  the  parts  thus  stricken  out  of  the 
modified  instructions. 

The  twenty-ninth  and  thirtieth  instructions,  tendered  by 
counsel  for  appellant  and  refused  by  the  court,  are  covered 
in  substance  by  instruction  numbered  21,  which  was  given 
by  the  court. 

Fourth  :  It  is  complained  that  the  court  erred  in  rulings 
upon  the  admission  and  exclusion  of  evidence.  The  court 
did  not  err  in  permitting  a  witness  to  testify  ajJ  to  his 
opinion  relative  to  the  rate  of  speed  of  the  car.  A  witness, 
without  qualifying  by  showing  special  experience,  may  thus 
testify  to  his  opinion.  111.  C.  K.  R.  Co.  v.  Ashline,  171 
111.  313. 

Nor  was  there  error  in  refusing  to  strike  out  the  testi- 
mony of  a  physician  who,  testifying  in  regard  to  his  exam- 
ination of  the  plaintiff,  said  :  "  When  I  w^ould  make  press- 
ure there  at  the  place  where  he  said  he  had  pain,  of  course 
it  would  indicate  more  pain." 

The  weight  to  which  this  opinion  is  entitled  is  not  the 
criterion  by  which  to  judge  its  competency.  It  was  compe- 
tent. There  was  no  error  in  excluding  answer  to  the  fol- 
lowing question,  put  by  counsel  for  appellant  to  appellant's 
witness  upon  direct  examination : 

*'Did  he  ring  his  bell  every  twenty-five  or  thirty-five  feet 
between  Center  avenue  and  Throop  street? " 

The  question  was  leading,  hence  improper.  The  objec- 
tion to  it  was  general.  If  the  court  had  overruled  the 
objection  because  it  was  general  and  not  specific,  there  would 
have  been  no  error  in  the  ruling.  Neither  is  there  error  in 
the  sustaining  of  it,  although  counsel  failed  to  specify  his 
objection.  It  was  improper  and  the  court  was  right  in 
excluding  it. 

Answer  to  another  question  upon  direct  examination  was 
excluded,  and  properly.  The  question  was,  "  Do  you  think 
you  would  have  noticed  it  if  he  had  been  lame  ? " 
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There  was  no  error  in  sustaining  objection  to  this  question. 

The  assignment  of  error  that  the  verdict  is  excessive  is 
not  arofued  by  counsel  for  appellant,  and  we  therefore  treat 
this  ground  of  complaint  as  abandoned. 

The  amendment  to  the  declaration  obviated  any  question 
as  to  evidence  and  instructions  upon  the  expenditures  for 
doctor's  bills. 

Upon  the  whole  record  we  find  no  substantial  reason  for 
reversing  the  judgment. 

The  judgment  is  affirmed. 
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Foreman  Shoe  Co.  v.  F.  M.  Lewis  &  Go.^  for  the  use  of 
W.  P.  Listen. 


1.  Pleas  in  Abatement— FoT-wier  Suit  Pending,  Different  Beneficial 
Plaintiffs. — A  plea  in  abatement,  in  a  suit  between  F.  M.  L.  &  Co.  for 
the  use  of  W.  P.  Liston,  against  The  Foreman  Shoe  Co.,  of  a  former 
suit  pending  between  the  same  parties  and  upon  the  same  premises  and 
undertakings  is  not  sustained  by  proof  of  a  former  suit  between  F.  M. 
L.  &  Co.,  for  the  use  of  Dana  S.  Vilas,  receiver,  etc.,  against  the  said 
Foreman  Shoe  Co. 

2.  Fakttes— Rights  of  Beneficial  Plaintiffs.— A  party  for  whose  use 
a  suit  is  brought  is  the  beneficial  plaintiff  and  is  entitled  to  the  benefit 
of  the  recovery  and  to  be  recognized  as  the  real  plaintiff,  with  the  entire 
control  and  management  of  the  suit  to  its  termination,  of  the  judgment 
when  recovered,  and  of  process  for  its  enforcement.  He  may  enter 
Hatisfaction  of  the  judgment,  and  is  in  these  things  armed  with  as  ample 
power  to  act  as  if  he  were  the  nominal  as  well  as  the  real  plaintiff. 
Upon  a  failure  to  recover  in  the  action  a  judgment  may  be  rendered 
against  him  for  costs  and  an  execution  awarded  for  their  collection. 

3.  Pleadings— 7b  Speak  the  Truth  as  it  Existed  at  the  Time  of 
Filing.— A  plea  must  speak  the  truth  as  it  was  at  the  time  it  was  pleaded 
or  filed. 


Assnmpsit,  for  services,  etc.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  December 
20,  1900. 

Statement. — July  1,  1898,  F.  M.  Lewis  &Co.,  a  corpora- 
tion, begun  assumpsit  against  appellant,  declaring  specially 
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upon  a  contract  between  Lewis  &  Co.  and  said  shoe  com- 
pany, for  painting  and  maintaining  certain  advertising 
signs  for  the  latter,  and-  upon  the  common  counts.  The 
shoe  company  pleaded  in  abatement  a  former  suit  pending 
in  the  Circuit  Court  of  Cook  County  between  the  same  par- 
ties and  upon  the  same  promises  and  undertakings  in  the 
declaration  in  this  suit  mentioned,  to  which  the  plaintiff 
replied  that  there  was  no  record  of  said  supposed  former 
suit  remaining  in  said  Circuit  Court.  Under  these  plead- 
ings the  cause  was  submitted  to  the  court,  without  a  jury, 
for  trial,  which  resulted  in  a  finding  of  the  issues  for  the 
plaintiff  and  an  assessment  of  damages  of  $1,974.16  and 
judgment  thereon,  from  which  this  appeal  is  taken. 

Edward  N.  D'Ancona,  attorney  for  appellant. 

W.  Clyde  Jones,  Keene  H.  Addington  and  A.  Mobris 
Johnson,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  question  presented  for  consideration  is  as  to  whether 
appellant  made  proof  of  its  plea,  viz.,  that  the  former  suit 
pending  was  for  the  same  causes  of  action  as  in  this  suit  and 
between  the  same  parties. 

The  only  proof  made  upon  this  question  was  by  the 
introduction  in  evidence  on  the  trial  of  the  record  in  the 
former  suit  in  the  Circuit  Court  of  Cook  County  of  a 
praecipe,  summons,  declaration,  copy  of  account  sued  on, 
plea,  and  an  additional  count,  together  with  the  order  of 
the  Circuit  Court  allowing  said>additional  count  to  be  filed. 
In  this  connection  it  is  proper  to  state  that  the  claim  of 
appellant's  counsel,  made  in  his  brief,  that  there  was  error 
in  the  court's  refusing  to  admit  parol-  evidence  to  show  the 
identity  of  the  causes  of  action  in  the  former  suit  with  those 
in  the  case  at  bar,  is  not  tenable,  because  it  nowhere  appears 
from  the  abstract  that  any  such  offer  was  made  and  refused 
by  the  court.  Counsel  seem  to  argue  that  the  trial  judge 
held  that  the  defense  was  not  entitled  to  offer  in  evidence 
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the  additional  count  filed  in  the  former  suit,  but  we  do  not 
so  construe  the  court's  rulings,  which  are  to  the  effect  only 
that  upon  the  whole  record  offered  there  was  a  failure  to 
prove  appellant's  plea. 

According  to  the  proof,  the  record  of  the  former  suit 
shows  in  substance  an  action  in  assumpsit  begun  April  29, 
1S98,  by  F.  M.  Lewis  &  Co.,  a  corporation,  for  the  use  of 
Dana  S.  Vilas,  receiver,  against  Foreman  Shoe  Co.,  a  cor- 
l)oration,  the  declaration  being  filed  June  9,  1898,  consist- 
ing of  the  common  counts  for  goods,  wares  and  merchandise 
sold  and  delivered,  for  money  lent  and  advanced,  for  money 
j)aid,  laid  out  and  expended,  for  money  received  by  the 
defendant  to  and  for  the  use  of  plaintiff,  for  interest,  for 
work  done  and  material  for  the  same,  and  for  an  account 
stated;  a  copy  of  account  in  general  terms  showing  $2,000 
due  for  each  of  the  several  items  mentioned  in  the  different 
common  counts;  a  plea  of  the  general  issue  by  the  shoe 
company,  and  an  order  of  the  Circuit  Court  permitting  the 
tiling  of  an  additional  count,  and  such  additional  count, 
which  declares  specially  for  a  breach  of  the  same  contract 
declared  upon  in  the  special  counts  in  this  case  for  a  failure 
to  pay  the  moneys  therein  agreed  to  be  paid.  The  appel- 
lant's plea  in  abatement  in  the  suit  at  bar  was  filed  Sep- 
tember 6,  1898,  and  the  rei)lication  September  28,  1899, 
while  the  additional  count  in  the  former  suit  was  filed  Sep- 
tember 2fi,  1899.  The  present  suit  is  by  F.  M.  Lewis  &  Co., 
a  corporation,  for  the  use  of  W.  F.  Liston. 

One  allegation  of  appellant's  plea,  viz.,  that  the  parties 
in  this  and  the  former  suit  are  the  same,  is  not  proven.  It 
is  true  the  defendant  in  the  two  suits  is  the  same,  but  while 
the  nominal  plaintiff  in  the  two  suits  is  ihe  same,  the 
beneficial  plaintiff  in  this  case  is  W.  P.  Liston,  and  in  the 
former  suit  the  beneficial  plaintiff  is  Dana  S.  Vilas, 
receiver. 

In  the  case  of  Jenkins  v.  Pope,  93  111.  27,  the  Supreme 
Court,  in  speaking  of  the  right  of  a  beneficial  plaintiff  to  a 
change  of  venue,  say  : 

''  He  is  the  only  person  having  any  interest  in  a  recovery, 
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and  under  the  statute  he  is  liable  for  costs,  and  on  a  failure  to 
recover  in  the  action,  a  judgment  is  rendered  against  him  for 
costs  and  execution  is  awarded  against  him  therefor.  (See 
Sec.  19,  Costs.)"  *  *  *  "  He  is  undoubtedlj'  named  as  the 
part}'  who  is  entitled  to  the  benefit  of  the  recovery,  and  the 
court  in  such  cases  recognizes  him  as  the  real  plaintiif,  and 
gives  him  the  entire  control  of  the  process  and  management 
of  the  suit,  to  its  termination,  and  of  judgment,  when  recov- 
ered, and  of  process  for  its  enforcement.  He  may  dismiss 
the  suit,  may  enter  satisfaction  of  judgment,  and  is  in  these 
thini^s  armed  with  ample  power  to  act  as  if  he  was  the 
nominal  as  well  as  the  real  plaintiff,  and  the  statute  has 
made  him  a  party  so  that,  on  a  failure  to  recover  in  the 
action,  a  judgment  is  rendered  against  him  for  costs,  and 
an  execution  is  awarded  for  their  collection.  In  the  case 
of  Smith  v.  Rosseler,  11  111.  119,  where  the  person  for 
whose  benefit  the  suit  was  brouorht  was  a  non  resident,  it 
was  held  that  a  bond  for  costs  was  required,  and  it  was 
said  that  the  statute  treats  the  person  for  whose  use  the 
suit  is  brought,  for  the  purpose  of  giving  security  for  costs, 
as  the  real  plaintiff  instituting  it.  And  the  same  is  tlie 
principle  of  Caton  v.  Harmon,  1  Scam.  581,  where  it  was 
held  tnat,  where  the  nominal  plaintiff  is  a  non-resident  and 
the  beneficial  plaintiff  is  resident,  security  for  costs  is  not 
required;  the  person  for  whose  use  the  suit  is  brought  hav- 
ing the  sole  right  to  control  the  suit  and  having  all  of  the 
interest  in  the  recovery,  and  the  statute  having  made  him 
liable  to  a  judgment  for  costs,  we  are,  therefore,  of  opinion 
that  he  is  so  far  the  reaUparty  to  the  record,  under  the  stat- 
ute, as  to  permit  him  to  file  a  petition  for  a  change  of  venue, 
where  grounds  for  it  exist;  that  in  this,  as  in  otlier  matters 
pertaining  to  the  management  of  the  suit,  in  protecting  and 
enforcing  his  rights,  it  is  under  his  control;"  and  held  that 
a  usee  was  entitled  to  a  change  of  venue. 

In  Boynton  v.  Phelps,  52  111.  210-19,  in  which  the  court 
considered  the  competency  of  a  defendant  as  a  witness  after 
the  death  of  the  beneficial  plaintiff,  the  court  held  the  de- 
fendant incompetent,  and  said : 

"  That  a  party  for  whose  use  a  suit  is  brought  is  the  real 
party  to  the  action,  has  been  often  held  by  this  court." 

We  think,  therefore,  that  as  the  usee  is  the  only  one  who 
has  an  interest  in  a  recovery,  is  liable  for  costs,  and  has  the 
right  to  control  the  process  and  management  of  the  suit, 
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and  on  judgment,  when  recovered,  may  dismiss  the  suit, 
enter  satisfaction  of  judgment,  and  "  is  armed  with  ample 
power  to  act  as  if  he  was  the  nominal  as  well  as  the  real 
plaintifif,"  he  is  a  party  to  the  cause,  for  the  purpose  of  deter- 
mining the  truth  of  appellant's  plea,  and  therefore  it  can  not 
be  said  that  in  this  case  the  plea  in  abatement  is  proved  l>y 
a  record  which  shows  that  the  former  suit  was  for  the  bene- 
fit of  an  entirely  different  person  from  the  usee  in  this  case. 

It  is  true  that  in  cases  cited  by  appellant's  counsel,  among 
others  Tedrick  v.  Wells,  152  111.  2llr,  Union  National  Bank 
V.  Barth,  74  111.  App.  383^  affirmed  179  111.  83,  and  in  Ry. 
Co.  V.  Lundahl,  183  111.  284,  it  was  held  (in  the  two  former 
cases)  that  the  usee  could  not  appeal,  and  in  the  latter  case 
that  the  use  of  the  words  "  for  the  use  of  Charles  Haraill," 
were  surplusage  and  added  nothing  to  the  declaration,  and 
were  in  no  way  for  the  benefit  of  the  defendant  in  the  case, 
as  it  was  not  in  any  wa}^  interested  in  the  declaration  of 
use — '*  that  is  allowed  solely  for  the  benefit  of  cestui  que  vse.^^ 

In  the  Tedrick  case  the  decision  was  based  upon  the  stat- 
ute of  this  State  allowing  an  appeal,  which  was  given  to 
the  party  to  the  cause,  and  as  the  statute  must  be  strictly 
construed,  the  beneficial  plaintiff  was  held  not  to  be  a  party 
entitled  to  an  appeal.  The  Barth  case  is,  in  part,  based 
upon  the  Tedrick  case,  and  announces  the  same  principle, 
basing  the  ruling  upon  a  strict  construction  of  the  same 
statute.  The  question  in  the  Lundahl  case  was  as  to  the 
sufficiency  of  the  declaration  on  a  motion  in  arrest  of  judg- 
ment, because,  it  was  claimed,  an  action  on  the  case  "  for 
the  use  of  Charles  Hamill"  could  not  be  sustained.  The 
decision  was  that  as  these  words  were  unnecessary  for  any 
purpose  other  than  to  protect  the  interest  of  the  usee 
against  the  nominal  plaintiff,  the  declaration  was  sufficient. 
We  do  not  regard  these  cases  as  necessarily  conflicting  with 
the  Jenkins  case,  supra^  which  does  not  seem  to  have  been 
overruled. 

Nor  was  the  allegation  of  the  plea  that  the  promises  and 
undertakings  in  the  two  suits  were  the  same,  proven.  A 
plea  must  speak  the  truth  as  it  was  at  the  time  the  plea  is 
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pleaded  or  filed.  1  Shinn's  PI.  &  Pr.,  Sec.  701;  1  Chitty's 
Pldg.,  567;  Parker  v.  McKeon,  34  N.  H.  377;  Life  Ass'n  v. 
Fassett,  102  111.  315. 

At  the  time  the  plea  in  this  case  was  filed  the  declara- 
tion in  the  record  of  the  former  suit  consisted  only  of  the 
common  counts,  while  the  declaration  in  this  case  consists 
of  two  special  counts  upon  the  contract  and  the  common 
counts.  This  being  the  state  of  the  record,  it  can  not  be 
told  from  the  pleadings  that  the  causes  of  action  are  the 
same  in  the  two  suits.  It  may  be  true,  as  argued  by  appel- 
lant's counsel,  that  a  recovery  might  be  had  under  the  com- 
mon counts  on  the  same  contract  set  up  in  the  special 
counts — that  the  special  counts  and  the  common  counts  are 
not  necessarily  inconsistent  for  that  reason.  The  recovery 
on  the  common  counts,  however,  may  be  on  causes  of 
action  entirely  dissimilar  to  that  on  the  contract  set  out  in 
the  special  counts,  and  therefore  the  appellant  has  wholly 
failed  to  prove  his  plea.  Had  there  been  no  special  counts 
in  this,  case,  and  only  the  common  counts,  extrinsic  evidence 
would,  have  been  necessary  in  order  to  establish  the  iden- 
tity of  the  causes  of  action  in  this  case  with  the  causes  of 
action  in  the  former  suit.  We  have  seen  that  the  appel- 
lant offered  no  extrinsic  evidence. 

It  is  true,  as  a  general  rule,  that  the  special  count  in  the 
former  suit  will  relate  back  to  the  time  of  the  commence- 
ment of  the  suit  (Ry.  Co.  v.  Jones,  149  111.  361-7,  and 
Eylenfeldt  v.  111.  Steel  Co.,  165  III.  135),  but  that  does  not 
change  the  record  of  the  former  suit  as  it  was  when  the  plea 
in  this  case  was  filed,  and  therefore  this  rule  of  law  can  not 
avail  appellant.  Moreover,  the  filing  of  the  special  count 
can  not  avail  appellant,  because  it  is  at  most  only  an  admis- 
sion of  the  identity  of  the  causes  of  action  in  the  two  suits 
by  the  nominal  plaintiff  (taking  appellant's  contention  as 
being  true).  Such  an  admission  can  not  be  used  to  defeat 
the  claim  of  the  beneficial  plaintiff.  Dazoy  v.  Mills,  5  Gilm. 
67,  and  cases  cited;  Gridley  v.  Bingham,  51  111.  1.54. 

There  being  no  claim  of  any  other  error  in  the  record,  the 
judgment  is  affirmed. 
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Joseph  W.  Taft  ▼.  Thomas  Myerscough. 

1.  Promissory  "S otes— Statutory  Defenses.— The  statute  regulating 
defenses  to  negotiable  instruments,  being  partly  declaratory  of  the  com- 
mon law  and  partly  creative  of  new  defenses  not  recognized  at  common 
law,  permits  a  defense  to  such  instruments  upon  the  following  grounds, 
viz.:  A  total  want  of  consideration;  a  total  failure  of  the  considera- 
tion; a  partial  failure  of  the  consideration,  and  that  the  execution  of 
the  instrument  was  procured  through  fraud. 

2.  Same  —  Statutory  Defenses  to  he  Separately  Pleaded. —  Tlie 
grounds  of  defense  enumerated  by  the  statute  are  separate  and  distinct, 
and  should  be  so  pleaded,  and  where  a  partial  failure  of  the  considera- 
tion is  relied  upon  the  plea  should  set  forth  in  what  the  partial  failure 
consists,  and  the  extent  of  the  failure  of  the  consideration  should  be 
specially  alleged. 

8.  Same— De/en«c«  to  be  Pleaded  Oenerally.— When  an  instrument 
for  the  payment  of  money  is  given  without  any  good  or  valuable  con- 
sideration, the  fact  may  be  pleaded  generally. 

4.    Same— Where  Fraud  is  Relied  upon  as  a  De/cn^e.— Where  fraud 
is  relied  upon  as  a  defense  to  a  promissory  note,  such  fraud  must  be  in 
^  the  obtaining  of  the  execution  of  the  note:  fraud  affecting  the  value  of 
the  consideration  only,  is  not  sufficient. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  December 
20,  1900. 

Statement. —  Appellee  brought  this  suit  to  recover 
amount  due  as  principal  and  interest  upon  a  promissory 
note  made  by  appellant.  The  note  was  made  payable  to 
the  order  of  S.  Hewitt,  and  was  by  him  indorsed.  Appel- 
lee held  it  as  assignee. 

The  only  special  plea  filed  upon  which  an  issue  was  joined 
is  the  following : 

"  And  for  a  further  plea  in  this  behalf  the  defendant  says 
the  plaintiff  ought  not  to  have  his  aforesaid  action  against 
him,  the  said  defendant,  because  he  says  that  the  several 
supposed  causes  of  action  in  said  declaration  mentioned  are 
one  and  the  same,  to  wit,  the  supposed  cause  of  action 
in  said  first  count  mentioned,  and  not  different  causes  of 
action;  that  the  sole  consideration  for  the  execution  of  the 
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promissory  note  in  said  first  count  mentioned  was  the  sale, 
transfer  and  delivery  to  this  defendant  of  five  thousand 
(5,0u0)  shares  of  stock,  at  par  value  of  one  (1)  dollar  per 
share  of  the  British  American  Prospecting  and  Developing 
Company,  which  this  defendant  was  induced  to  purchase  by 
the  fraud  and  false  representations  of  S.  Hewitt,  the  payee 
in  said  note,  at  the  price  of  eighty  (80)  cents  per  share, 
and  ffive  the  said  note  for  the  purchase  price  thereof;  that 
in  order  to  induce  this  defendant  to  make  said  purchase  the 
said  Hewitt  stated  to  this  defendant  that  the  said  British 
American  Prospecting  and  Development  Company  owned 
the  town  site  and  water  privileges,  and  ten  gold  mines,  in 
Michipicoton,  in  the  Dominion  of  Canada,  and  also  owned 
two  gold  mines  in  British  Columbia,  and  seven  gold  mines 
in  the  Klondike  region  in  British  America;  that  these 
mines  in  Michipicoton  and  British  Columbia  had  been 
partially  developed,  and  were  known  to  be  very  rich,  and 
capable  of  producing  very  valuable  ore;  that  one  of  the 
mines  in  British  Columbia  adjoined  one  of  the  richest  mines 
in  that  country,  and  that  the  said  gold  mines  in  the  Klon- 
dike were  also  very  rich  and  capable  of  producing  very  val- 
uable ore;  that  the  said  company  has  issued  three  million 
(15,000,000)  dollars  of  stock,  and  had  never  sold  any  of  its 
said  stock  for  less  than  its  par  value,  to  wit,  one  dollar  per 
share;  that  a  syndicate  of  seventeen  capitalists  at  Toronto, 
Canada,  had  purchased  one  hundred  thousand  (100,000) 
shares  of  said  stock  and  paid  its  par  value  in  cash,  and  that 
the  Bank  of  Montreal  had  purchased  five  thousand  (5,000) 
shares  of  said  capital  stock,  and  paid  its  par  value  in  cash, 
and  that  the  said  British  American  Prospecting  and  Devel- 
opment Company  had  no  indebtedness  whatever;  that  all 
of  said  statements  were  false  and  known  by  the  said  Hew- 
itt to  be  false  when  made,  for  that  the  said  British  Ameri- 
can Prospecting  and  Development  Company  did  not  own 
any  of  said  property,  and  the  said  company  had  offered  to 
sell  its  shares  to  the  public  at  the  price  of  eight  cents  ($.0S) 
per  share;  and  neither  the  said  syndicate  nor  Bank  of  Mon- 
treal had  purchased  any  of  said  stock  at  its  par  value,  but 
the  plaintiff  believed  the  said  representations  to  be  true, 
and  relied  thereon,  and  was  induced  thereby  to  make  said 
purchase,  and  execute  and  deliver  said  note  to  said  S.  Hew- 
itt; that  in  making  said  sale,  and  procuring  said  note,  the 
said  Hewitt  was  acting  as  agent  for  one  Forbes,  and  in 
collusion  with  him,  and  he  and  the  said  Forbes,  for  the  pur- 
pose of  cheating  and  defrauding  this  defendant,  made  apre- 
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tended  sale  and  transfer  of  said  note  to  the  plaintiff  herein, 
the  said  Hewitt  indorsing  the  same,  and  delivering  it  to 
said  plaintiff;  that  said  pretended  sale  and  transfer. was 
after  the  maturity  of  said  note;  that  the  plaintiff  then 
had  notice  that  said  note  had  been  obtained  by  fraud,  and 
was  transferred  to  him  for  the  purpose  of  defrauding 
this  defendant,  and  said  plaintiff  paid  no  consideration 
whatever  therefor,  and  received  said  note  for  the  purpose 
of  aiding  the  said  Hewitt  and  Forbes  to  accomplish  their 
said  fraudulent  design;  that  this  defendant  still  holds 
the  said  stock,  so  received  for  said  note;  that  it  is  of  no 
value  whatever,  but  defendant  here  brings  the  same  into 
court  and  offers  to  surrender  or  assign  the  same  to  the 
plaintiff,  or  any  one  he  may  direct,  on  the  return  or  surren- 
der to  him  of  said  note,  and  this  the  defendant  is  ready  to 
verify.    Wherefore,"  etc. 

To  this  plea  a  replication  was  filed,  which  might  be 
appropriate  in  an  action  of  trespass,  but  is  inapt  as  a  reply 
to  this  plea.  The  parties  went  to  trial  upon  this  state  of  the 
pleadings  without  any  objection  thereto.  Upon  trial  appel- 
lee introduced  the  note  in  evidence  and  rested. 

Appellant  introduced  evidence  tending  to  show  the  pur- 
chase of  the  stock  by  him,  and  the  giving  of  the  note 
therefor;  the  making  of  certain  representations  as  to  the 
ownership  by  the  company  of  certain  mining  properties  and 
town  sites,  and  his  reliance  thereon;  that  said  representa- 
tions were  false  in  part.  Evidence  was  also  given  of  an 
alleged  conversation  with  the  plaintiff  as  to  how  he  acquired 
the  note. 

Appellee  introduced  no  evidence  on  rebuttal,  but  moved 
the  court  to  peremptorily  direct  a  verdict  for  appellee. 
This  the  court  did,  and  from  judgment  upon  the  verdict 
returned  in  accordance  with  such  peremptory  instruction 
this  appeal  is  prosecuted. 

Edward  F.  Comstock  and  Henky  S.  Wilcox,  attorneys 
for  appellant. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 
The  chief  and  decisive  question  presented  by  this  appeal 
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is  as  to  whether  the  court  erred  in  peremptorily  directing 
a  verdict  for  appellee,  or,  in  other  words,  whether  the  evi- 
dence presented  by  appellant  under,  his  special  plea  con- 
stituted defense  to  this  action. 

What  would  be  the  eflfect  of  the  facts  pleaded  by  the 
special  plea  if  they  were  established  by  the  evidence  f  Our 
statute  regulating  defenses  to  negotiable  instruments, 
partly  declaratory  of  the  common  law  and  partly  creative 
of  new  defenses  not  recognized  at  common  law,  permits 
defense  to  such  instruments  upon  the  following  grounds : 
A  total  want  of  consideration;  a  total  failure  of  the  con- 
sideration;  a  partial  failure  of  the  consideration;  and  that 
the  execution  of  the  instrument  was  procured  through 
fraud.  As  early  as  1829  the  substantial  scope  of  these 
statutory  provisions  was  considered  by  our  Supreme  Court, 
and  the  announcement  in  Sims  v.  Klein,  1  111.  (Breese)  302, 
was  as  follows : 

"The  statute  under  which  this  plea  is  filed  enumerates 
four  grounds  of  defense  to  an  action  upon  bonds  or  other 
writings,  for  the  payment  of  money,  etc. 

*•  1.  Where  the  bond  is  entered  into  without  any  good 
or  valuable  consideration. 

"  2.     Where  the  consideration  has  wholly  failed. 

"  3.  Where  fraud  and  circumvention  have  been  used  in 
obtaining  it;  and 

"4.  Where  there  has  been  apart  failure  of  the  con- 
sideration. 

*'  These  are  all  separate  and  distinct  grounds  of  defense, 
and  should  be  so  pleaded.  If  a  bond  is  given  without  any 
good  or  valuable  consideration,  that  fact  may  be  pleaded 
generally.  If  fraud  is  relied  upon,  the  plea  naust  set  forth 
facts  which  constitute  fraud.  If  a  total  failure  of  considera- 
tion is  relied  on,  the  manner  must  be  shown,  and  where  a 
partial  failure  of  consideration  is  relied  on,  as  is  the  fact  in 
this  case,  it  is  necessary  to  set  forth  in  what  the  failure  con- 
sisted. The  plea  should  be  as  broad  as  the  evidence,  and 
upon  the  same  principle,  the  extent  of  the  failure  of  con- 
sideration should  be  specially  alleged." 

The  statute  then  in  force,  Sees.  5  and  6,  page  322,  Rev. 
Laws  of  1827,  provides  substantially  the  same  defenses  in 
this  behalf  as  are   permitted  by  the  statute  now  in  force. 
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The  doctrine  as  to  the  effect  of  such  pleas  and  the  require- 
ments of  them  as  announced  in  that  case  is  applicable  at  the 
present  time.  The  8%me  rules  are  adhered  to  in  the  decis- 
ions in  Henderson  v.  Farrelly,  16  111,  137;  Baldwin  v. 
Banks,  20  111.  48;  Parks  v.  Holmes,  22  111.  522;  Christopher 
V.  Cheney,  64  111.  26;  Honeyman  v.  Jarvis,  Id.,  366;  C.  & 
V.  R.  R.  Co.  V.  Dodge,  72  111.  253;  Wadhams  v.  Swan,  109 
111.  46;  Belden  v.  Church,  23  111.  App.  473;  Day  v.  Milligan, 
72  111.  App.  324;  C.  T.  &  S.  Bank  v.  Lundfield,  73  111.  App. 
173,  as  to  want  or  failure  of  consideration.  And  in  Wood 
V.  Hynes,  2  111.  103;  Mulford  v.  Shepard,  Id.  583;  Adams 
V.  Wooldridge,  4  111.  255;  Easter  v.  Minard,  26  111.  494; 
Shipley  v.  Carroll,  45  111.  285;  Depuy  v.  Schuyler,  Id.  306; 
Richelieu  Hotel  Co.  v.  M.  E.  Co.,  140  111.  248;  Gehlbach  v. 
The  CoUinsville  Bank,  83  111.  App.  129,  as  to  fraud  in 
procuring  the  instrument. 

Measuring  this  plea  by  the  rules  thus  announced,  it  is 
apparent  that  it  is  not  good  as  a  plea  of  want  of  any  con- 
sideration, for  the  plea  imports  some  consideration  in  that 
the  maker  received  certain  shares  of  the  capital  stock  of  a 
certain  companj^  and  the  plea,  although  averring  that  the 
stock  was  of  no  value  at  the  time  of  pleading,  does  not  aver 
that  it  had  no  value  at  all  at  the  time  of  the  transfer  of  it 
to  the  maker  of  the  note.  Neither  is  the  plea  good  as  a 
plea  of  failure  of  consideration,  either  total  or  partial.  The 
plea  wholly  fails  to  set  up  any  facts  to  show  in  what  man- 
ner depreciation  of  the  value  of  the  stock  was  caused 
between  the  time  of  its  purchase  by  appellant  and  the  time 
of  the  suit.  Nor  is  the  extent  of  such  depreciation  so  spe- 
cified as  to  make  the  plea  good  as  a  plea  of  partial  failure 
of  the  consideration. 

Counsel  for  appellant  frankly  admit  in  their  reply  brief 
that  the  plea  can  not  be  treated  as  a  plea  of  failure  of  con- 
sideration.    They  say : 

"  The  special  plea  under  discussion  is  not  a  mere  plea  of 
failure  of  consideration  in  whole  or  in  part.  It  is  not  a 
plea  that  the  consideration  for  this  note  or  the  stock  for 
which  it  was  given  has  not  been  received  by  defendant,  or 
that  there  has  been  any  breach  of  warranty  or  failure  to 
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keep  any  other  agreements  which  was  a  part  of  the  con- 
sideration of  this  note.  This  plea  alleges  that  the  sole  con- 
sideration of  this  note  was  5,000  shares  of  stock  which  were 
purchased  by  defendant  and  transferred  to  him.  He  does 
not  claim  that  he  failed  to  get  any  of  them,  but  he  alleges 
that  he  was  induced  to  purchase  them  and  give  this  note 
for  them  by  fraud;  that  he  still  holds  this  stock;  that  it  is 
of  no  value  whatever,  but  he  here  brings  it  into  court  and 
offers  to  surrender  or  assign  the  same  to  plaintiff  or  any 
one  he  may  direct  on  the  return  or  surrender  to  him  of 
said  nobe.  The  statement  as  to  the  rvalue  of  the  stock  has 
no  reference  to  its  value  when  purchased,  but  only  as  to  its 
value  at  the  time  the  plea  is  filed." 

We  have  then  only  to  consider  whether  the  plea  is  good 
as  a  plea  of  fraud  or  circumvention  in  obtaining  the  making 
or  execution  of  the  note. 

It  is  well  established,  by  the  decisions  above  noted,  that 
the  fraud  relied  upon  as  a  defense  under  such  a  plea  must 
be  fraud  in  the  obtaining  of  the  execution  of  the  instru- 
ment, and  that  fraud  affecting  the  value  of  the  considera- 
tion only  is  not  suflScient  to  support  such  plea.  The  plea 
here  in  question  does  not  aver  that  appellant  was  unaware 
that  he  was  executing  a  promissory  note  for  the  amount 
named  in  this  note.  On  the  contrary,  it  appears  from  the 
plea  that  appellant  knew  precisely  what  he  was  doing  when 
he  signed  and  delivered  this  note,  and  that  he  got  precisely 
what  he  had  expected  to  get  for  it,  viz.,  a  certain  amount 
of  capital  stock.  The  only  matter  wherein  the  plea  avers 
that  he  was  at  all  disappointed  or  defrauded,  was  in  the 
value  which  the  stock  had — in  other  words,  a  matter  going 
merely  to  the  extent  of  the  consideration  of  the  note. 

In  Shipley  v.  Carroll,  aupra^  the  Supreme  Court  said : 

"  Under  this  section  of  our  statute  it  has  been  repeatedly 
held  that  the  fraud  must  relate  to  the  execution  of  the  in- 
strument itself,  and  not  to  the  consideration;  that  a  false 
representation  as  to  the  amount  or  other  terms  of  the  in- 
strument, or  of  its  nature  and  character,  was  what  was 
intended  to  be  embraced." 

In  Richelieu  Hotel  Co.  v.  N.  E.  Co.,  supra^  the  court  ap- 
proved the  sustaining  of  a  demurrer  to  precisely  such  a 
plea  as  the  one  here.     The  plea  there,  as  here,  set  up  fraud 
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in  the  making  of  representations  as  to  the  nature  and  ex- 
tent of  a  proposed  adventure  in  which  the  defendant  had 
been  thus  fraudulently  persuaded  to  take  an  interest  by 
executing  the  written  obligation  suea  upon.  The  court 
said: 

"We  think  it  clear  that  the  *  *  *  plea  was  insuffi- 
cient. It  attempted  to  set  up  as  a  defense,  fraud  and  cir- 
cumvention in  procuring  the  execution  by  the  defendant  of 
the  instrument  sued  on,  but  the  fraud  set  up  relates  solely 
to  the  consideration  of  said  instrument,  and  not  to  procur- 
ing its  execution." 

It  is  unnecessary  to  consider  to  what  extent  fraud  in  the 
procuring  of  a  negotiable  instrument  might  be  availed  of 
as  a  defense  at  the  common  law.  It  is  enough  for  the  pur- 
pose of  this  decision  that  under  our  Illinois  decisions,  fraud 
which  goes  only  to  representations  of  the  extent  of  the  value 
of  the  consideration,  is  a  matter  to  be  availed  of  by  the 
defense  of  a  failure  of  the  consideration,  and  under  our 
statute  such  failure  must  be  pleaded  specifically,  with  aver- 
ments of  the  manner  and  the  extent  to  which  it  has  failed. 
In  this  the  plea  here  is  lacking. 

But  even  if  the  plea  might  be  held  (contrary  to  the  views 
of  counsel  for  appellant)  to  be  a  plea  of  failure  of  consider- 
ation, inartificially  drawn,  yet  there  is  a  further  and  suffi- 
cient reason  why  it  could  not  avail  against  the  suit  of  appel- 
lant, for  the  evidence  fails  to  support  its  averment  that 
appellee  took  the  note  sued  on  without  having  paid  any 
valuable  consideration  therefor,  or  with  notice  of  failure 
of  consideration,  or  after  the  note  had  matured.  It  was 
incumbent  upon  appellant,  if  defending  upon  the  ground  of 
a  failure  of  the  consideration,  to  show  that  appellee  was 
not  a  purchaser  for  value,  or  that  he  bought  with  notice  or 
after  maturity.  And  the  averments  of  the  plea  to  such 
effect  demanded  proof,  if  the  plea  was  to  be  sustained. 
Mitchell  V.  Deeds,  49  111.  417;  Bemis  v.  Horner,  165  111.  347. 

The  evidence  did  not  show  either  that  appellant  took 
after  maturity,  or  that  he  was  other  than  a  purchaser  for 
value,  or  that  he  had  any  notice  of  any  failure  of  the  con- 
sideration. 
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The  foregoing  considerations  dispose  of'  the  contention 
that  appellant  might  under  the  general  issue  recoup  as 
against  appellee. 

The  fact  that  the  replication  is  inapt,  is  of  no  importance, 
for  the  parties  treated  the  plea  as  having  issue  joined  upon 
it  by  going  to  trial  without  any  objection. 

The  exclusion  of  evidence  complained  of  could  not  in  any 
event  have  prejudiced  appellant.  The  evidence  went  only 
to  the  value  of  the  consideration  of  the  note,  and  under  the 
pleadings  it  was  properly  excluded. 

Because  of  the  lack  of  any  valid  defense,  the  court  was 
right  in  peremptorily  directing  a  verdict  for  appellee. 

The  judgment  is  affirmed. 


North  Chicago  8t.  R.  R.  Co.  ▼.  Mary  A.  Hutchinson. 

1.  "PRAcmcE— Submitting  the  Pleadings  to  the  Jury. — There  is  no 
statute  in  this  State  requiring  the  declaration  to  be  submitted  to  the 
jury  when  they  retire,  and  where  there  is  nothing  in  the  record  to  show 
that  it  was  taken  by  the  jury  when  they  retii'ed  to  consider  of  their 
verdict,  there  is  no  ground  for  the  presumption  that  it  was  submitted  to 
tliem. 
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Trespass  on  the  Caso,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County:  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
December  20,  1900. 

John  A.  Eose  and  Louis  Boisot,  Jk.,  attorneys  for  api)el- 
lant;  W.  W.  Gurley,  of  counsel. 

Francis  J.  Woolley,  attornej^  for  appellee. 


Mr.  PfiEsiDiNa  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  judgment  against  appellant  in  case 
for  a  personal  injury,   to  reverse   which   this  appeal  is 
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prosecuted.  Appellant's  counsel,  in  their  argument,  rely 
solely  on  alleged  errors  of  law.  The  court,  on  behalf  of 
appellee,  gave  this  Instruction : 

1.  *'  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  the  plaintiff  has  made  out  her  case  by  a 
preponderance  of  the  evidence,  as  laid  in  her  declaration  or 
anv  single  count  thereof,  then  the  jurv  should  find  for  the 
plaintiff." 

At  the  conclusion  of  the  evidence  and  before  any  instruc- 
tion had  been  given  to  the  jury,  the  appellee's  attorney,  by 
leave  of  the  court  and  in  the  presence  of  the  jury,  dis- 
missed as  to  the  second  and  third  counts  of  the  declaration. 
This  left  two  counts  in  the  declaration,  the  first  and  the 
fourth.  The  objection  of  counsel  is  that  the  instruction 
left  the  jury  to  find  for  appellee,  provided  that  in  the  opin- 
ion of  the  jury  she  had  made  out  a  case  under  either  of  the 
dismissed  counts.  We  can  not  concur  in  this  view.  When 
the  instruction  was  given,  the  dismissed  counts  were,  in 
law,  as  if  they  had  never  been  included  in  the  declaration, 
and  the  court  expressly  instructed  the  jury  that  there  could 
be  no  recovery  on  either  the  second  or  third  counts.  There 
is  nothing  in  the  record  to  show  that  the  declaration  was 
taken  by  the  jury  when  they  retired  to  consider  of  their 
verdict.  There  is  no  statute  requiring  the  declaration  to 
be  submitted  to  the  jury  when  they  so  retire,  and  there  is 
no  ground  for  the  presumption  that  it  was  submitted  to 
them. 

Grand  Tower  M.  &  T.  Co.  v.  Ullman,  89  111.  244,  and  U. 
S.  R.  S.  Co.  V.  Chad  wick,  35  III.  App.  474,  cited  by  appel- 
lant's counsel,  are  not  in  point,  and  we  can  not,  in  the  pres- 
ent case,  act  on  the  presumption  indulged  in,  in  Niehotf  v. 
The  People,  66  111.  App.  669.  A  declaration  drafted  in 
technical  language,  consisting  of  several  counts,  each  of 
which,  as  required  by  a  rule  of  pleading,  purports  to  slate 
a  cause  of  action  diflFerent  from  that  stated  in  any  other 
count,  while  in  reality  all  the  counts,  although  differing 
in  language,  are  for  the  same  cause  of  action,  tends  to  con- 
fuse the  jury  rather  than  aid  them  in  ascertaining  the 
plaintiff's  claim.     When  necessary  for  the  jury  to   be  in- 
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formed  specifically  of  the  plaintiffs  claim  before  they  retire 
to  the  jury  room,  the  better  practice,  as  we  think,  is  to  so 
inform  them  by  an  instruction  in  plain  language,  free  from 
technicalities,  which  can  be  readily  understood  by  an  intel- 
ligent layman.  If  the  instruction  is  faulty,  as  urged, 
appellant  participated  in  the  fault.  Its  twenty-fourth  in- 
struction states  certain  propositions  w^hich  the  plaintiff 
must  prove  in  order  to  recover,  one  of  which  is,  *'  That  the 
defendant  company  was  guilty  of  negligence  as  charged 
in  the  declaration,  or  some  count  thereof."  Consolidated 
Coal  Co.  V.  Haenni,  146  111.  614. 

The  third  instruction  given  at  appellee's  request  is  as 
follows : 

3.  "  If  from  the  preponderance  of  the  evidence  and 
under  the  instructions  of  the  court,  the  jury  find  the  defend- 
ant guilty,  then  in  assessing  the  plaintitf's  damages,  if  an}^, 
shown  by  the  evidence,  the  jury  should  take  into  considera- 
tion the  extent  and  nature  of  the  injury,  if  any,  shown  by 
the  evidence,  suffered  by  her  as  a  direct  and  natural  result 
of  the  accident  in  question,  as  shown  by  the  evidence,  the 
pain  and  suffering,  if  any,  shown  by  the  evidence,  present 
and  future,  which  the  jury  may  believe  from  the  evidence 
the  plaintiff  has  sustained  or  will  hereafter  sustain  as  a 
direct  and  natural  result  and  consequence  of  such  injury; 
the  duration  of  such  injury,  and  any  permanent  disability 
caused  plaintiff  as  a  direct  and  natural  result  and  conse- 
quence of  such  injury,  if  any,  shown  by  the  evidence;  also 
any  loss  of  health  or  strength,  if  any,  which  the  jury  may 
believe  from  the  evidence,  the  plaintiff  has  sustained  as  a 
direct  and  natural  result  and  consequence  of  such  injury,  if 
any,  shown  by  the  evidence,  and  in  general  all  such  dam- 
ages alleged  m  the  declaration  as  the  plaintiff  has  sustained, 
if  any,  sTiown  by  the  evidence,  as  a  direct  and  natural 
result  of  the  injury,  so  far  as  any  of  the  above  mentioned 
elements  of  damage,  if  any,  may  have  been  shown  by  a  pre- 
])onderance  of  the  evidence;  and  thereby  the  jury  will 
determine  what  sum  will  be  a  fair  and  just  compensation 
for  such  injury." 

The  objection  urged  to  this  instruction  is  that  it  is  broad 
enough  to  allow  damages  for  future  mental  suffering.  The 
word  "  mental  "  is  not  used  in  the  instruction,  and  the 
instruction  is  not  obnoxious  to  the  criticisms  of  counsel. 
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The  jury,  by  the  instruction,  were  limited  in  the  assessment 
of  damages  to  the  consideration  of  such  pain  and  sufferinj^ 
as  the  plaintiff  bad  sustained  or  might  sustain  "as  a  direct 
and  natural  result  and  consequence  of  such  injury."  An 
instruction  substantially  similar  as  to  past  suffering,  except 
that  it  contained  the  word  "  mental,"  was  approved  in  1. 
C.  R.  R.  Co.  V.  Cole,  165  111.  334. 

Appellant  requested  the  court  by  instruction  26  to  instruct 
the  jury  that  appellee  could  not  recover  on  the  second  count 
of  the  declaration,  and  to  find  appellant  not  guilty  on  that 
count,  and  also  requested  the  court  to  give  a  similar  instruc- 
tion, numbered  26,  as  to  the  third  count.  The  court  refused 
to  give  instruction  26,  but  modified  and  gave  instruction  25, 
as  follows : 

25.  "  The  court  instructs  the  jury  that  under  the  law 
and  the  evidence  in  this  case,  the  plaintiff  can  not  recover 
on  the  second  and  third  counts  of  her  declaration,  the  plaint- 
iff having  dismissed  as  to  them.  These  counts  charged  in 
substance  and  effect  that  the  door  of  the  car  was  in  such 
faulty  and  defective  condition  that  the  plaintiff  was  unable 
to  enter  the  car  through  the  said  door,  and  that  for  said 
reason  the  plaintiff  was  compelled  to  stand  upon  the  plat- 
form and  thus  be  exposed  to  danger." 

The  objection  made  to  this  instruction  is  that  it  does  not 
state  the  substance  of  the  second  count,  but  only  that  of 
the  third,  and  is  therefore  calculated  to  mislead  the  jury 
into  basing  their  verdict  on  the  dismissed  second  count. 

In  the  second  count  it  is  averred,  in  substance,  that  the 
defendant  negligently  failed  to  provide  the  plaintiff  with  a 
reasonably  safe  position  on  the  car,  and  negligently  suffered 
her  to  be  left  standing  in  a  dangerous  position  on  theojien 
platform  of  the  car,  from  which,  by  defendant's  negligence, 
she  was  thrown  to  the  street.  It  is  shown  by  appellee's 
own  testimony  that  the  reason  she  was  compelled  to  stand 
on  the  platform  of  the  car  was  that  the  door  stuck  and 
could  not  be  readily  opened,  and  no  other  reason  appears  in 
the  evidence  for  appellee's  failure  to  enter  the  car.  In  view 
of  this  evidence,  the  dismissal  of  the  counts  in  open  court 
in  the  presence  of  the  jury,  and  the  instruction  to  the  jury 
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that  there,  could  be  no  recovery  on  either  of  the  second  op 
third  counts,  we  can  not  think  that  the  jury  could  have  been 
misled  by  the  instruction. 

Lastly,  counsel  for  appellant  object  to  the  refusal  of 
appellant's  28th,  32d  and  33d  instructions.  There  was  no 
error  in  refusing  any  of  these  instructions.  Instruction  28 
referred  to  a  supposed  instruction  to  find  the  defendant  not 
guilty  on  some  count  of  the  declaration.  There  was  no  such 
instruction.  Instructions  32  and  33  were  substantially  in- 
cluded in  other  instructions  given. 

The  judgment  will  be  aflSrmed. 


John  P.  Thomas  y.  Paul  Mnehlmann  et  al. 

1.  Malicious  Prosecution— Conviction  Before  a  Justice  of  tfie  Peace, 
When  Conduaive  upon  the  Question  of  Probable  Cat*«e.— When  a  jus- 
tice of  the  peace  has  jurisdiction  to  render  final  judgment  in  the  exami- 
nation of  a  criminal  charge,  and  is  not  simply  a  committing  magistrate, 
when  the  hearing  is  fair,  without  fraud,  the  testimony  free  from  per- 
jury and  results  in  the  conviction  of  the  defendant,  such  conviction  is 
conclusive  upon  the  question  of  probable  cause  for  the  prosecution, 
although  on  appeal-  the  defendant  may  be  acquitted. 

2.  Same — Suits  Not  Encouraged. — The  decisions  of  the  courts  incline 
toward  the  encouragement  of  criminal  prosecutions  when  they  are  insti- 
tuted in  good  faith,  without  malice,  and  for  the  purpose  of  punishing 
violators  of  the  law,  and  for  that  reason  suits  for  malicious  prosecution 
are  not  favored. 

3.  Declaration— W7Aen  Defective,  Not  Cured  by  Pleas.^A  plea  to  a 
declaration  which  fails  to  state  a  cause  of  action  does  supply  the  defect 
or  aid  the  declaration. 
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Halielous  Prosecution.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Son.  Charles  A.  Bishop,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  January  7, 
1901. 


Statement. — Appellant  brought  suit  against  appellees 
for  malicious  prosecution,  and  in  his  declaration,  filed 
December  1,  1894,  consisting  of  two  counts,  which  are 
practically  the  same,  alleges,  after  the  formal  commence- 
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ment,  that  the  defendants,  to  injure  plaintiff,  on  Augast  30, 
1893,  went  before  one  Wallace,  a  justice  of  the  peace,  "and 
maliciously  and  without  probable  cause  complained  that  the 
plaintiff  obstructed  the  sidewalk  in  violation  of  section 
224:6  of  the  revised  ordinance  of  the  city  of  Chicago,  and 
falsely  and'  maliciously  and  without  probable  cause  pro- 
cured the  said  justice  to  issue  a  warrant  for  the  arrest  of 
the  plaintiff  and  to  have  him  arrested  and  imprisoned,  and 
afterward,  on  the  31st  day  of  August,  1893,  taken  before 
said  justice  and  examined  as  to  said  supposed  offense, 
'which  said  justice,  having  heard  and  considered  the  evi- 
dence in  said  cause  with  reference  to  said  supposed  offense, 
thereupon  adjudged  that  the  plaintiff  was  guilty  of  such 
offense,'  and  then  and  there  fined  him  the  sum  of  $5,  from 
which  plaintiff  appealed  to  the  Criminal  Court  of  Cook 
County,  where  a  trial  was  had.  The  court  ordered  the 
jury  to  return  a  verdict  of  not  guilty,  which  was  done,  and 
plaintiff  was  discharged.  None  of  the  defendants  have 
further  prosecuted  plaintiff,  but  prosecution  is  abandoned 
and  ended,"  etc. 

The  defendants  pleaded  not  guilty,  and  thereafter,  on 
October  22,  1895,  by  leave  of  the  court,  the  plaintiff  filed 
an  amended  declaration,  leave  being  given  for  the  defend- 
ants' pleas  to  stand  as  pleas  to  the  amended  declaration. 
The  amended  declaration  is  the  same  as  the  first  count 
above  set  out,  omitting  the  words  in  single  quotation  marks 
and  inserting  in  lieu  thereof  the  following  words : 

"  And  upon  said  examination  the  defendants,  and  each  of 
them,  falsely,  and  well  knowing  the  same  to  be  false,  swore 
that  this  plaintiff  had,  at  the  time  and  place  mentioned, 
obstructed  said  sidewalk,  and  said  justice  heard  testimony 
only  on  behalf  of  the  prosecution  and  did  not  give  this 
plaintiff  a  fair  and  impartial  trial,  and  did  not  permit  him 
to  be  heard  by  counsel  or  to  introduce  evidence  on  his  own 
behalf,  then  and  there  informing  him  that  it  would  be  unnec- 
essary for  him  to  be  represented  by  counsel  or  to  introduce 
any  testimony  on  his  own  behalf,  as  there  was  no  case 
against  him,  and  thereupon  the  said  justice,  having  consid- 
ered the  testimony  introduced  against  the  plaintiff,  adjudged 
him  not  guilty,  but  thereafter  and  before  said  justice  had 
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entered  his  said  decision  of  record,  and  upon  the  earnest 
solicitation  of  defendants  and  influenced  by  said  false  testi- 
mony, said  justice  entered  of  record  a  pretended  and  false 
judgment  of  guilty  against  the  plaintiff." 

The  defendants  also  pleaded  the  statute  of  limitations  to 
the  amended  declaration,  to  which  the  plaintiff  demurred 
and  the  demurrer  was  overruled.  The  plaintiff,  having 
elected  to  stand  by  his  demurrer,  judgment  was  entered 
against  him  for  costs,  from  which  this  appeal  is  taken. 

F.  A.  Woodbury  and  W.  H.  Eiohardson,  attorneys  for 
appellant. 

Franklin  A.  Denison  and  W.  H.  Fitzgerald,  attorneys 
for  appellees.  , 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  only  question  presented  for  decision  is  as  to  whether 
there  was  error  in  overruling  plaintiff's  demurrer  to  the 
defendants'  plea  of  the  statute  of  limitations.  The  deter- 
mination of  this  question  involves  mainly  the  consideration 
as  to  whether  the  original  declaration  states  a  cause  of 
action,  and  secondly,  as  claimed  by  appellant's  counsel,  the 
filing  of  pleas  of  the  general  issue  thereto  admitted  its  suf- 
ficiency, so  that  the  appellees  can  not  now  be  heard  to 
claim  that  the  original  declaration  did  not  state  a  cause  of 
action. 

It  seems  too  plain  to  require  the  citation  of  authority  to 
establish  the  proposition,  that  any  plea  to  a  declaration, 
which  fails  to  state  a  cause  of  action,  can  supply  such  defect. 
The  following,  however,  may  be  cited  :  Keeves  v.  Forman, 
26  111.  318;  Phelps  v.  I.  C.  R.  E.  Co.,  94  111.  548-54;  I.  C. 
R.  R.  Co.  V.  Campbell,  170  111.  163;  Gould  on  Pldg.,  441, 
Sec.  36. 

The  case  of  Ry.  Co.  v.  Warner,  108  111.  538,  cit^d  in  sup- 
port  of  appellant's  contention,  fails,  in  our  opinion,  to 
sustain  it.  In  that  case  the  declaration  was  held  to  be 
"  clearly  sufficient  after  verdict " — was  not  where  the  dec- 
laration failed  to  state  a  cause  of  action,  as  here. 
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As  tQ  whether  the  original  declaration  states  a  cause  of 
action,  there  is  some  doubt  under  the  authorities.  Appel- 
lant relies  in  support  of  the  original  declaration  upon  a 
citation  from  2d  Addison  on  Torts,  p.  77,  and  on  two  Illi- 
nois cases,  viz.:  Israel  v.  Brooks,  23  111.  575,  and  Shoon- 
over  V.  Myers,  28  111.  312.  The  language  from  Addison  is 
as  follows :  "A  conviction  of  the  plaintiff,  by  a  magistrate, 
80  long  as  it  has  not  been  reversed  on  appeal,  affords  a 
conclusive  answer  to  the  charge  that  the  complaint  or  in- 
formation which  led  to  it  was  founded  in  malice,  and  was 
preferred  without  reasonable  or  probable  cause,"  and  is  a 
correct  statement  of  the  law  as  far  as  it  goes,  but  is  insuf- 
ficient to  sustain  appellant's  contention.  We  have  examined 
the  authorities  cited  by  the  author  in  support  of  the  text, 
and  find  that  they  support  his  statement,  but  not  the  infer- 
ence sought  to  be  made,  namely,  that  when  there  has  been 
a  reversal  on  appeal,  the  conviction  is  not  conclusive.  A 
review  of  them  is  unnecessary. 

The  case  of  Israel,  supra^  does  not  decide  the  point  here 
under  consideration,  but  only  that  when  one  charged  with 
crime  is  discharged  by  a  magistrate,  such  discharge  is  not 
priina  facie  evidence  of  a  want  of  probable  cause  for  the 
prosecution.  Nor  does  the  Schoonover  case  decide  the 
point,  but  only  that  where  an  accused  is  brought  before 
the  magistrate  and  waives  examination  and  voluntarily 
gives  bail  for  his  appearance  to  the  Circuit  Court,  he  is  not 
thereby  precluded  from  saying  that  the  prosecution  was 
maliciously  instituted. 

The  decisions  of  the  courts  incline  toward  an  encourage- 
ment of  criminal  prosecutions  when  they  are  instituted  in 
good  faith,  without  malice,  and  for  the  purpose  of  punish- 
ing violators  of  the  law,  and  for  that  reason  suits  for  mali- 
cious prosecution  are  not  favored  and  have  been  critically 
examined.  Eeynolds  v.  Kenned}^  1  Wilson,  232;  McBean 
V.  Ritchie,  18  111.  lU;  Hurd  v.  Shaw,  20  111.  354;  Israel 
case,  supra;  Barrett  v.  Spaids,  70  111.  408;  Angelo  v.  Faul, 
85  111.  106;  Adams  v.  Bicknell,  25  K  E.  Rep.  804  (Ind. 
1890);  Albers  v.  Merchants'  Ex.  of  St.  L.,  138  Mo.  140  (1897), 
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It  is  not,  however,  a  plausible  position  to  assume,  that  if 
the  discharge  of  a  person  charged  with  crime  is  not  prima 
facie  evidence  of  the  want  of  probable  cause  for  the  prose- 
cution, as  held  in  the  Israel  case,  supra^  the  converse  of  that 
proposition  should  also  be  true,  namely,  that  his  conviction 
should  not  be  conclusive  evidence  of  probable  cause  for  his 
prosecution.  The  authorities,  however,  bearing  upon  the 
latter  proposition,  answer  it  in  the  negative,  with  few 
exceptions. 

As  seems  to  have  been  held  by  the  learned  trial  judge,  the 
weight  of  authority  establishes  the  following  in  substance, 
to  wit :  That  when  a  justice  of  the  peace  has  jurisdiction 
to  render  final  judgment  in  the  examination  of  a  criminal 
charge,  and  is  not  simply  a  committing  magistrate,  when  the 
hearing  is  fair,  without  fraud,  and  the  testimony  for  the 
prosecution  free  from  perjury  and  results  in  the  conviction 
of  the  defendant,  such  conviction  is  conclusive  on  the  ques- 
tion of  probable  cause  for  the  prosecution,  though  on  appeal 
the  defendant  may  be  acquitted.  Keynolds  v.  Kennedy,  1 
Wilson,  232:  Whitney  v.  Peckhara,  15  Mass.  243;  Parker  v. 
Farley,  10  Cush.  281;  Griffis  v.  Sellars,  2  Devx.&  Batt.  (31 
Amer.  Dec.)  492;  Bitting  v.  Ten  Eyck,  82  Ind.  424;  Adams 
V.  Bicknell,  126  Ind.  211,  and  cases  cited;  Welch  v.  R.  R. 
Co.,  14  R.  I.  609;  Boogher  v.  Hough,  99  Mo.  183;  Burt  v. 
Place,  4  Wend.  591;  Adams  v.  Bicknell,  25  N.E.  Rep.  (Ind.) 
804;  Olson  v.  Neal,  63  la.  216;  Livestock  Co.  v.  Butchers' 
Union,  120  U.  S.  141,  and  cases  cited;  Cooley  on  Torts,  2d 
Ed.,  p.  214,  and  cases  cited. 

Mr.  Cooley  states  the  rule  thus  broadly,  p.  214,  supra : 

''  If  the  defendant  is  convicted  in  the  first  instance,  and 
appeals,  and  is  acquitted  in  the  appeal,  the  conviction  below 
is  conclusive  of  probable  cause." 

The  Griffis  case,  siipra^  seems  to  have  been  thoroughly 
considered,  and  sustains  the  statement  of  Mr.  Coole)^  The 
Indiana  cases,  as  also  the  later  decisions,  including  Rhode 
Island,  modify  the  rule  as  stated  by  Judge  Cooley  to  the 
extent  that  conviction,  in  the  first  instance,  is  conclusive  on 
the  question  of  probable  cause,  unless  it  was  obtained  by 
unfair  means,  fraud  or  false  testimony. 
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The  Livestock  Co.  case,  aupra^  seems  to  have  been  thor- 
oughly considered,  the  court  being  unanimous.  After  quot- 
ing from  Payson  v.  Cassell,  22  Me.  212-16,  viz.,  "If  there 
be  a  conviction  before  a  magistrate  having  jurisdiction  of 
the  subject-matter,  not  obtained  by  undue  means,  it  will  be 
conclusive  evidence  of  probable  cause,"  the  court  say  : 

"  This  seems  to  reconcile  the  apparent  contradiction  in 
the  authorities  and  states  the  rule  v^hich  we  think  to  be 
well  grounded  in  reason,  fair  and  just  to  both  parties,  and 
consistent  with  the  principle  on  which  the  action  for  mali- 
cious prosecution  is  founded." 

Following  are  some  of  the  reported  cases  which  hold 
that  a  commitment  by,  or  conviction  before  the  justice  is 
on\j  prima  facie^  2Lnd.  not  conclusive  evidence  of  probable 
cause.  Bauer  v.  Clay,  8  Kas.  580-5;  Ewing  v.  Sanford,  19 
Ala.  605-9;  Kicord  v.  E.  K.  Co.,  15  Nev.  167-80;  Hale  v. 
Boylen,  22  W.  Va.  234r-41;  Bacon  v.  Towne,  4Cush.  217-36; 
Gannea  v.  R.  R.  Co.,  51  Calif.  140;  Deimer  v.  Berber,  75 
Calif.  287. 

Most  of  these  are  cases  where  the  jurisdiction  of  the 
magistrate  was  merely  for  purposes  of  examination  and 
commitment  to  the  grand  jury. 

In  the  absence  of  a  direct  decision  of  the  question  by  our 
Supreme  Court,  we  feel  constrained  to  follow  what  seems 
to  us  the  weight  of  authority  and  the  more  reasonable  rule, 
and  therefore  hold  that  the  original  declaration  fails  to 
state  a  cause  of  action,  in  that  it  shows  that  the  justice 
heard  the  evidence  in  the  cause,  it  being  a  matter  of  which 
he  had  final  jurisdiction,  and  found  that  the  plaintiff  was 
guilty  of  the  offense  charged  against  him,  and  contains  no 
allegation  that  the  conviction  was  brought  about  by  unfair 
or  fraudulent  nleans  or  by  false  or  perjured  testimony. 

The  original  declaration  failing  to  state  a  cause  o(  action 
and  the  amended  declaration  having  been  filed  more  than 
two  years  after  the  cause  of  action  accrued,  the  demurrer 
to  the  plea  of  the  statute  of  limitations  was  properly  over- 
ruled.    Eylenfeldt  v.  111.  Steel  Co.,  165  111.  187. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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1.  Admissions— 0/  Agents,  When  a  Part  of  the  Res  Gefftce.—The  dec- 
larations and  admissions  of  an  agent  made  in  the  course  of  his  agency, 
in  connection  witli  an  act  or  transaction  then  depending  et  dum  ferret 
opxiSj  may  be  shown  as  a  part  of  the  res  gestae.  But  his  declarations  or 
admissions  as  to  what  his  principal  had  done  at  some  previous  time, 
remote  from  the  transaction  then  depending,  can  not  be  treated  as  a 
part  of  tlie  res  gestce. 

3.  Same — Of  Officers  of  Corporations. — None  but  general  officers  can 
bind  a  corporation  by  their  declarations  or  admissions,  and  such  decla- 
rations and  admissions  to  have  such  an  effect  must  be  made  by  officers 
while  engaged  in  the  line  of  their  duty,  doing  some  act  required  or  per- 
mitted of  them,  by  their  office,  in  the  transaction  of  some  business. 

8.  Corporations— PT/ien  tJie  Admission  of  an  Employe  is  Not  Bind^ 
ing. — An  employe  of  a  corporation  with  no  other  powers  than  to  pre- 
sent a  bill  for  payment  can  not  bind  the  corporation  by  his  declaration 
or  admission  that  at  some  previous  time  his  employer  had  entered  into 
a  contract  with  the  debtor,  the  making  of  which  was  at  the  time  a 
matter  of  dispute  between  them. 

4.  Damages— ^or  the  Refusal  to  Deliver  Goods  Sold.— In  an  action '^ 
by  the  vendee  of  personal  property  against  the  vendor  for  a  refusal  to  / 
deliver,  the  measure  of  the  damages  is  the  difference  between  the  con-  I 
tract  price  and  the  market  price  or  value  of  the  property  at  the  time  v 
and  place  where  the  property  should  have  been  delivered  in  a  compli-  j 
ance  with  the  terms  of  the  contract.  ^     ' 

5.  Contracts— W7ia<  Amounts  to  an  Entire  Repudiation.— A  retail 
dealer  in  coal  entered  into  a  contract  with  a  wholesale  dealer  for  his 
supply  of  coal  to  be  used  in  his  trade  during  the  season.  It  was  lield 
that  a  refusal  of  the  vendor  to  deliver  the  portion  of  the  coal  first 
ordered  by  the  vendee  was  a  complete  repudiation  of  the  entire  con- 
tract 

Assumpsit,  for  a  failure  to  deliver  merchandise.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1900.  Reversed  and 
remanded.    Opinion  filed  January  7, 1901. 

Ullmann  &  Haoker,  attorneys  for  appellant. 
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C.  W.  Gebenfibld,  attorney  for  appellee. 


Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 
Appellee,  a  retail  dealer  in  coal,  brought  this  suit  against 
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appellant,  a  wholesale  dealer,  to  recover  for  breach  of  con- 
tract. Appellee  claims  that  he  entered  into  contract  with 
appellant  for  his  season's  supply  of  coal  to  be  used  in  bis 
retail  trade  in  the  season  ending  May  1,  1896.  The  repre- 
sentatives of  appellant  deny  that  any  such  contract  was 
ever  made.  The  issues  were  submitted  to  a  jury  and  a  ver- 
dict was  returned  for  appellee,  by  which  his  dama<^es  were 
assessed  at  $2/200.  Judgment  was  entered  upon  this  ver- 
dict. Inasmuch  as  it  will  be  necessary  to  reverse  this  judg- 
ment for  error  in  procedure,  we  refrain  from  recitin^i:  or 
considering  the  evidence  at  length.  It  is  enough  to  state 
that  the  right  to  a  recovery  depended  upon  the  question  of 
whether  a  contract  was  in  fact  entered  into  between  the 
parties.  [Jpon  this  question  of  fact  the  evidence  was  con- 
flicting. It  is  assigned  as  error  that  evidence  of  a  conver- 
sation between  appellee  and  one  Frank  Mitchell  was 
admitted  over  objection.  Frank  Mitchell  was  employed  by 
Appellant  as  one  of  its  dock  superintendents.  He  called 
'Upon  Michael  Mitchell,  the  appellee,  to  present  a  bill  for 
<coai  delivered.  Appellee  testified  that  the  following  con- 
Hversation  then  occurred : 

"He  said,  'Mitchell,  I  came  to  collect  this  bill.'  I  said, 
•^You  owe  me  considerable  more  than  that  and  I  will  not 
jpay  it.'  '  Well,'  he  said,  *  You  had  better  pay  it — it  will 
;give  you  a  better  standing  in  court  and  I  will  settle  on  the 
•original  contract  price.' " 

Appellee's  bookkeeper  was  also  permitted,  over  objection, 
tto  testify  to  the  same  conversation,  in  which  he  corroborated 
the  appellee. 

The  vital  question  in  the  case  was  as  to  whether  any  con- 
tract existed  between  the  parties,  it  being  claimed  by  appel- 
lee that  the. coal  had  been  bought  upon  a  contract  for  the 
season's  supply,  and  it  being  claimed  by  appellant  that  no 
such  contract  was  ever  made,  but  that  the  coal  had  been 
bought  upon  .an  ordinary  running  account  between  the 
parties. 

The  force  of  this  evidence  was  to  show  by  the  admission 
of  appellant,  made  through  its  employe,  Frank  Mitchell, 
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that  there  was  a  contract,  in  that  he  spoke  of  "  the  original 
contract  price." 

If  the  evidence  was  competent,  it  was  calculated  to  have 
much  weight  with  the  jury  in  a  case  where  the  making  of 
the  contract  was  affirmed  by  appellee  in  positive  terms,  and 
in  equally  positive  terms  denied  by  Bogle,  the  local  man- 
ager of  appellant,  through  whom  the  contract  is  alleged  to 
have  been  made.  The  propriety  of  admitting  this  evidence 
depends  upon  the.  relation  of  Frank  Mitchell  to  appellant 
at  the  time  of  the  making  of  the  alleged  declaration  and 
the  nature  of  the  transaction  in  the  course  of  which  the 
declaration  was  made. 

The  evidence  discloses  that  Bogle  was  the  chief  repre- 
sentative and  general  manager  of  the  appellant  in  the  city 
of  Chicago,  where  the  transactions  were  had.  Frank  Mit- 
chell is  shown  to  have  been  a  dock  superintendent,  who 
was  sent  to  collect  a  bill  for  coal  delivered  to  appellee. 
There  is  no  evidence  showing  or  tending  to  show  that  he 
had  any  power  or  authority  to  represent  appellant  in  the 
making  of  contracts.  On  the  contrary  it  appears  that  Bogle 
was  the  only  agent  of  appellant  in  Chicago  so  empowered, 
and  that  he  was  the  official  to  whom  Frank  Mitchell  directed 
appellee  at  the  time  the  making  of  a  contract  was  dis- 
cussed. We  are  unable  to  see  how  Frank  Mitchell  could, 
by  reason  of  his  employment  or  agency,  make  any  admis- 
sions which  would  be  binding  upon  appellant.  The  conver- 
sation was  held  after  the  time  of  the  alleged  making  of  a 
contract  and  after  the  inaking  of  it  had  been  disavowed  by 
Bogle,  representing  appellant,  and  hence  after  breach  of  it, 
if  there  was  any  such  contract.  The  declaration  and  admis- 
sion of  an  agent,  made  in  the  coarse  of  his  agency,  in  con- 
nection with  an  act  or  transaction  then  depending  et  dxtm 
fervet  opus  may  be  shown  as  part  of  the  res  gestm.  But  his 
declaration  or  admisteion  as  to  what  his  principal  had  done 
at  some  previous  time,  remote  from  the  transaction  then 
depending,  can  not  be  treated  as  part  of  the  res  gestm.  1 
Greenleaf  on  Evid.  (13th  Ed.),  Sees.  113  and  114;  M.  C.  R. 
K.  Co.  V.  Gougar,  65  111.  503;  Jenks  v.  Burr,  56  111.  450; 


580  Appellate  Courts  of  Illinois. 

Vol.  92.]         Delaware  &  Hudson  Canal  Ck).  v.  Mitchell. 

Eovey  v.  Midilleton,  Id.  468;  C.  &  St.  L.  K.  R.  Co.  v.  Ash- 
ling, 34  111.  App.  99;  Fairbank  Canning  Co.  v.  Weill,  35  III. 
App.  366;  Gillingham  v.  Christen,  55  111.  App.  17;  Union 
Bank  v.  Post,  64  III.  App.  404. 

Nor,  in  any  event,  could  Frank  Mitchell  so  bind  this 
appellant  by  declaration  or  admission,  for  he  was  not  a  gen- 
eral officer  of  appellant,  and  he  had  no  power  to  bind  appel- 
lant by  the  making  of  any  such  contract  as  the  one  here 
alleged. 

In  C.  &  St.  L.  K  E.  Co.  v.  Ashling,  supra,  the  court  said : 

"But  even  in  the  case  where  the  declarations  of  a  presi- 
dent may  bind  a  corporation,  they  must  be  so  intimately 
connected  with  the  discharge  of  some  duty  required  by  hini 
by  virtue  of  his  office  that  such  declarations  are  a  part  of 
the  res  gestm.  *  * .  *  We  think  this  distinction  will  be 
found  to  run  through  all  the  cases,  viz.,  that  none  but  gen- 
eral officers  can  bind  corporations  by  their  declarations  and 
admissions,  and  that  even  then  such  declarations  must  be 
made  while  they  are  engaged  in  the  line  of  their  duty, 
doing  some  act  required  or  permitted  of  them  by  their 
office,  in  the  transaction  of  some  business." 

It  seems  perfectly  clear  that  Frank  Mitchell,  who,  as  the 
evidence  discloses,  had  no  other  duties  or  powers  as  an 
employe  of  appellant  except  to  superintend  a  dock  or 
present  a  bill  for  payment,  could  not  bind  the  appellant  by 
his  declaration  or  admission  that  at  some  previous  time 
appellant  had  entered  into  a  contract  with  appellee,  the 
making  of  which  was  then  a  matter  of  dispute  between 
appellant  and  appellee.  We  are  of  opinion  that  the  evi- 
dence was  improperly  admitted. 

The  only  other  questions  necessary  to  be  considered 
relate  to  instructions.  We  are  of  opinion  that  the  instruc- 
tion given  by  the  court  as  to  the  measure  of  damages  is  cor- 
rect. The  general  rule  is  that  in  an  action  by  the  vendee 
of  personal  property  against  the  vendor  for  a  refusal  to 
deliver,  the  measure  of  the  damages  is  the  diflference  be- 
tween the  contract  price  and  the  market  price  or  value  of 
the  property  at  the  time  and  place  w^here  the  property 
should  have  been  delivered  in  a  compliance  with  the  terras 
of  the  contract.     2  Chitty   on  Contracts  (11th  Am.  Ed.), 
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1331;  Fox  V.  Kittx)n,  19  Hi.  519;  Sleuter  v.  Wallbaum,  45 
111.  43;  Kadick  v.  Young,  108  111.  170;  L.  S.  &  M.  S.  R.  R. 
Co.  V.  Richards,  152  111.  59;  Tribune  Co.  v.  Bradshavv,  20 
III.  App.  17;  Rice  v.  P.  P.  Glass  Co.,  88  111.  App.  407; 
Hochster  v.  DeLatour,  20  Eng.  L.  &  Eq.  R.,  157;  Gains- 
ford  V.  Connell,  2  Barn.  &  Cress.  624;  Masterton  v.  Mayor, 
etc.,  7  Hill,  61;  Dey  v.  Dox,  9  Wend.  129;  Shaw  v.  Nudd, 

8  Pick.  9;  Haines  v.  Tucker,  50  N.  H.  307;  Sheppard  v. 
Hampton,  3  Wheat.  200. 

Here  there  was  a  breach  of  the  contract,  if  there  was  a 
contract,  when  Bogle  refused  to  deliver  the  portion  ordered 
in  October,  1895.  It  was  a  cqmplete  repudiation  of  the 
entire  contract.  It  amounted  to  a  putting  of  an  end  to  the 
contract  so  far  as  the  appellant  was  concerned.  Remelee  v. 
Hall,  31  Vt.  582. 

It  was  not  merely  an  announcement  of  an  intention  to 
refuse  to  carry  out  the  contract,  but  there  was  an  actual 
breach  of  it  by  the  refusal  to  deliver  the  part  ordered  and  a 
repudiation  of  the  entire  contract  by  a  denial  of  its  exist- 
ence. 

Appellee,  if  entitled  to  recover  at  all,  was  entitled  to 
have  his  damages  measured  by  the  market  values  obtain- 1 
ing  at  the  various  times  when   he   required  the  portions 
needed  in  his  season's  business.     2  Sedgwick  on  Damages 
(8th  Ed.),  737;  Long  v.  Conklin,  75  111.  32;  Boorman  v.  Xash, 

9  Barn.  &  Cress.  145;  Brown  v^^Muller,  L.  R.,  7  Exch. 
319;  Roper  v.  Johnson,  L.  R.,  8  C.  P.  167. 

The  Long  case,  supra^  decided  by  our  Supreme  Court,  is 
relied  upon  by  the  author  in  Sedgwick  on  Damages  for 
the  announcement  that  where  a  defendant  has  contracted 
to  deliver  a  commodity  as  needed,  and  has  subsequently 
repudiated  the  contract,  the  plaintiff  is  allowed  to  recover 
upon  the  basis  of  the  market,  values  at  the  different  times 
it  was  needed,  and  is  not  confined  to  the  price  at  the  time 
of  the  repudiation.  In  the  Long  case,  as  in  this  case,  the 
alleged  contract  was  to  furnish  a  commodity  at  prices  fixed 
during  a  certain  season.     The  court  said : 

"Appellant's  denial  of  the  contract  in  May  did  not  release 


582  Appellate  Courts  of  Illinois. 

Vol.  92.]  Garvy  v.  Coughlan. 

him  from  the  obligation  to  deliver  according  to  the  con- 
tract, from  time  to  time,  through  the  season. 

*' Appellee  had  a  right  to  make  purchases  at  the  times 
when,  by  the  contract,  appeUant  was  to  have  delivered  the 
wood;  that  is,  at  the  times  they  should  need  it  through  the 
season  for  use.  The  law  would  not  comj>el  them  to  buy 
all  at  once  that  which  they  could  only  use  in  parcels  from 
time  to  time,  nor  would  itcom|)el  them  to  enter  into  a  con- 
tinuing contract  with  any  other  person;  certainly  not  with- 
out it  was  practicable  to  have  made  a  contract  of  such  a 
sort." 

The  evidence  established  that  appellee  had  no  coal  yard, 
but  hauled  from  wholesaler's  yards  to  his  customers. 

It  is  not  shown  that  itVas  practicable  for  appellee  to 
have  obtained  another  forward  contract  with  any  other 
party  after  the  repudiation,  by  which  the  loss  could  have 
been  reduced. 

We  find  no  error  in  the  refusal  or  modification  of 
instructions  complained  of  by  counsel  for  appellant.  The 
objection  that  the  first  instruction  tendered  by  appellee  and 
given  by  the  court  assumes  the  making  of  a  contract,  is  not 
tenable.  The  language  is  thus  qualified:  "provided  you 
find  from  the  evidence,  etc.,  that  a  contract  was  made,  etc."*' 

For  the  error  above  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 


William  J.  Garry,  AAm.,  t.  John  Coughlan  and  John 

Brenock. 

1.  Declaration— For  Negligence  in  Permitting  an  Excavation  on 
Adjoining  Premises  to  the  Injury  of  the  Plaintiff's  Property,— The  court 
gives,  in  the  opinion,  the  deciarati9n  filed  in  this  suit  and  holds  that  it 
states  a  good  cause  of  action. 

2.  Remedies — For  Permitting  an  Excavation  to  Remain  on  Adjoin- 
ing Premises,— kn  action  for  permitting  an  excavation  to  remain  for  a 
long  space  of  time  on  adjoining  premises  to  the  injury  of  the  plaintiff*a 
property  is  a  personal  action  and  is  properly  brought  by  the  personal 
representative,  in  case  of  the  death  of  the  owner  of  the  premised  injured. 

8.    FhLADiy Q— When   Allegations   of  Willfulness   and    Malice   at-e 
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Unnecessary. — In  declaring  upon  a  cause  of  action  for  negligence  in 
permitting  an  excavation  upon  adjoining  premises  to  remain  for  a  long 
space  of  time  to  the  injury  of  the  plaintiff's  property,  allegations  of 
wiUf  ulnesd  and  malice  are  not  necessary  to  a  recovery. 

Action  on  the  Cose,  by  an  administrator,  for  negligence  in  permitting 
an  excavation  to  remain  for  a  long  space  of  time  \x\yon  adjoining  prem- 
ises, etc.  Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Jesse  Holdom,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1900.    Reversed  and  remanded.    Opinion  filed  January  7, 1901. 

DouTHART  &  Brendecke,  attomeys  for  appellant. 
Edward  H.  Morris,  attorney  for  appellees. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  in  an  action  on  the 
case  by  appellant,  as  the  administrator  of  the  estate  of  John 
Garvy,  deceased,  against  the  appellees,  John  Coughlan  and 
John  Brennock.  At  the  conclusion  of  the  evidence  for  the 
plaintiff  the  defendants,  by  their  attorney,  moved  the  court 
to  instruct  the  jury  to  find  the  defendants  not  guilty,  and 
assigned  the  following  reasons  for  the  motion  : 

1.  "  Because  the  plaintiff  has  wholly  failed  to  establish 
any  cause  of  action. 

2.  "  Because  the  evidence  introduced  fails  to  show  any 
right  on  the  part  of  the  plaintiff  to  recover  as  against  the 
defendants,  or  either  of  them. 

3.  "  Because  there  is  a  material  variance  between  the 
allegation  and  the  proof,  in  this,  that  the  plaintiff  charges 
that  the  excavating  done  by  the  defendants  and  the  acts 
complained  of,  were  done  willfully  and  maliciously.  The 
proof  fails  to  show  malice  or  willfulness. 

4.  "  Because  the  evidence  does  not  show  the  doing  of 
the  acts  complained  of  maliciously  or  willfully. 

5.  "  Because  the  suit  is  in  reference  to  damages  alleged 
to  have  been  done  to  real  estate,  and  is  brought  by  the 
administrator  when  it  should  be  by  the  heirs." 

The  plaintiff  by  his  attorneys  thereupon  moved  the  court 
for  leave  to  amend  the  declaration  by  striking  out  the  words 
willfully  and  maliciously,  where  they  occurred  in  it,  and 
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presented  with  his  motion  the  proposed  amendments.  But 
the  court  overruled  the  plaintiflTs  motion  for  leave  to  amend, 
granted  the  defendants'  motion  and  instructed  the  jury  to 
find  the  defendants  not  guilty. 

The  declaration  alleges,  in  substance,  that  John  W.  Garvy 
in  his  lifetime  was  the  owner  in  fee  simple  of  sublots  3  and 
4  of  lots  5  to  8,  in  block  7,  in  Vernon  Park  addition  to  Chi- 
ca<^o,  in  section  17,  township  39  north,  range  14,  east  of  the 
3(1  P.  M.,  in  Chicago,  in  Cook  county,  Illinois,  together 
with  the  improvements  thereon,  which  were  two  large 
three-story  brick  flat  buildings,  containing  six  five-roora 
flats  for  said  Garvy  and  tenants;  also  a  large  brick  wall  ten 
feet  high  inclosing  back  part  of  lot,  which  was  to  be  used 
for  foundation  of  a  new  building;  that  the  value  of  the  said 
premises  was  $25,000,  and  the  annual  income  from  tenants 
§2,500.  That  the  said  improvements  were  of  the  best  char- 
acter and  description,  and  substantial  and  safe,  and  wholly 
free  from  all  the  injurious  effects,  damages,  nuisances  and 
results  hereinafter  set  forth,'  but  the  said  defendants,  know- 
ing the  premises,  and  wickedly  and  maliciously  contriving 
how  they  might  injure  and  damage  the  said  John  W.  Gar- 
vy's  property  above  described,  and  depreciate ^and  destroy 
the  use  and  value  thereof,  and  cause  the  same  to  be  of  little 
or  no  value  and  to  render  it  unfit  for  residence  purposes,  or 
any  other  beneficial  use  or  purpose,  on  or  about,  to  wit,  the 
first  day  of  October,  A.  D.  1891,  and  in  the  lifetime  of  said 
John  W.  Garvy,  deceased,  wrongfully,  unjustly,  injuriously 
and  willfully  and  maliciously  and  knowingly  entered  upon 
the  lot  or  parcel  of  land  lying  immediately  to  the  west  of 
and  abutting  upon  and  against  said  John  W.  Garvy's  afore- 
said property  and  the  improvements  then  and  there  situated 
thereon,  and  excavated  and  dug  out  the  soil  and  ground  to 
a  very  great  depth,  to  wit,  of  the  depth  of  ten  feet,  down 
to  and  under  the  foundations  of  said  John  W.  Garvy's 
aforesaid  buildings  and  improvements,  and  the  said  excava- 
tion was  dug  close  up  to  and  against  the  buildings  and 
improvements  upon  said  John  W.  Garvy's  aforesaid  prop- 
erty, and  was  of  great  depth,  to  wit,  the  depth  of  ten  feet, 
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and  of  great  length,  to  wit,  the  length  of  200  feet,  and  of 
great  width,  to  wit,  the  width  of  fifty  feet.  And  the 
defendants  kept  and  maintained  the  said  excavation  or  hole 
so  made  as  aforesaid,  and  in  the  place  aforesaid,  for  a  long 
space  of  time,  to  wit,  the  space  of  three  years  then  next  fol- 
lowing, and  by  means  and  in  consequence  of  which  the  rain 
and  surface  water  and  melting  snow  gathered  and  accumu- 
lated in  said  excavation  until  the  said  rain,  surface  water 
and  melting  snow  was  of  great  depth,  to  wit,  the  depth  of 
three  feet,  and  filled  the  entire  size  of  said  excavation  so 
that  it  became  a  lake  or  pond  into  which  all  the  water 
of  the  vicinity  drained,  and  the  water  from  said  lake  or 
pond  ran  and  flowed  in,  under  and  through  the  foundation 
walls  of  the  said  John  W.  Garvy's  aforesaid  buildings,  and 
ran  in  and  filled  the  basement  of  said  John  W.  Garvy's 
buildings;  and  by  means  and  in  consequence  of  which  flow- 
ing and  flooding,  and  also  by  means  of  the  freezing  in  the 
winter  time,  then  next  following,  of  said  water  having  run 
and  flowed  through  said  John  W.  Garvy's  foundation  walls 
as  aforesaid,  the  foundation  walls  and  other  walls  of  said 
John  W.  Garvy's  buildings  were  raised  and  heaved  and 
cracked  and  bulged  and  broken  and  thrown  out  of  plumb 
and  destroyed,  and  the  foundation  walls  of  said  John  W. 
Garvy's  buildings  were  weakened  so  that  said  buildings 
became  dangerous  to  live  in;  and  by  means  of  the  premises 
there  were  many  cracks  made  in  the  foundation  walls  of  said 
John  W.  Garvy's  buildings,  and  the  said  walls  were  broken 
and  destroj^ed,  and  said  walls  became  bulged  and  thrown 
out  of  plumb;  and  by  means  of  the  premises,  the  doors  and 
windows  of  the  said  John  W.  Garvy's  aforesaid  buildings, 
and  the  walls  surrounding  said  doors  and  windows  were 
disarranged  so  that  they  would  not  open  or  close,  and  the 
plastering  upon  the  walls  and  ceilings  of  said  John  W. 
Garvy's  buildings  were  broken  and  cracked  and  destroyed, 
and  many  stones  in  said  John  W.  Garvy's  buildings  were 
broken  and  destroyed,  and  the  roof  upon  said  John  W. 
Garvy's  buildings  was  torn  and  broken  so  that  the  water 
ra.n  through  into  and  upon  said  John  W.  Garvy's  buildings 
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and  greatly  damaged  and  destroyed  the  same;  and  by  means 
of  the  premises  said  John  W.  Garvy's  buildings  and  walls 
were  otherwise  greatly  destroyed  and  injured;  and  bj^ 
means  of  the  premises  said  John  W.  Garvy  in  his  lifetime 
was  compelled  to  lay  out  divers  sums  of  money  endeavor- 
ing to  repair  the  loss  and  destruction  occasioned  as  afore- 
said, to  wit,  the  sum  of  $4,000,  and  by  means  of  the 
premises,  and  the  unsafe  condition  of  the  buildings,  causeil 
by  the  defendants  as  aforesaid,  the  said  John  W.  Garvy  in 
his  lifetime  has  lost  divers  sums  of  monej'  which  he  other- 
wise would  have  collected  as  rents  from  said  premises  dur- 
ing his  lifetime,  to  wit,  the  sum  of  $2,000.  And  the 
plaintiff  further  avers  that  by  reason  of  the  said  several 
premises  above  set  forth  the  said  property  above  described 
has  been  greatly  damaged  and  depreciated  in  value,  and 
great  loss  of  rents  from  the  said  premises  have  accrued  and 
been  suffered  by  said  John  W.  Garvy  in  his  lifetime,  and 
the  said  property  was  otherwise  greatly  damaged  and 
injured,  to  wit,  to  the  amount  of  $5,000,  etc. 

We  think  it  clear  that  a  good  cause  of  action  is  stated  in 
the  declaration,  namely,  the  keeping  and  maintaining  the 
described  excavation,  "  for  a  long  space  of  time,  to  wit,  the 
space  of  three  years,"  with  the  injurious  consequences  to 
the  property  of  the  plaintiff,  as  averred  in  the  declaration. 
We  are  also  of  opinion  that  the  alleged  consequences  of  so 
keeping  and  maintaining  the  excavation  were  such  as 
might  reasonably  have  been  anticipated  by  the  defendants. 
Kevins  v.  City  of  Peoria,  41  111.  502;  C.  &  N.  W.  Ry.  Co. 
V.  Hoag,  90  lb.  339;  Panton  v.  Ilorton,  18  lb.  496. 

The  defendants  must  be  presumed  to  have  known  that 
the  described  excavation  would  hold  water;  that  in  accord- 
ance with  natural  law  the  water  might  flow  into  the  ad join- 
ino:  premises  of  the  plaintiff,  and  that,  in  this  climate,  it 
might  freeze  and  produce  the  consequences  complained  of. 
In  Railway  Co.  v,  Iloag,  siipra^  the  court  held  that  one 
must  be  presumed  to  know  what  might  take  place  in  the 
ordinary  course  of  nature. 

Appellee's  counsel,  in  his  argument,  relies  solely  on  the 
absence  of  proof  that  "  the  excavating  was  done  willfully 
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and  maliciously."  Proof  that  the  excavation  was  made 
willfully  and  maliciously  was  not  necessary  to  a  recovery. 
No  action  would  lie  for  merelv  makin^j  an  excavation  on 
the  defendant's  lot  for  the  purpose  of  erecting  a  building, 
provided  the  excavation  was  made  with  reasonable  skill  and 
care  to  avoid  unnecessary  injury  to  adjoining  property. 
City  of  Quincy  v.  Jones,  76  111.  240. 

The  present  action  is  not  for  making  the  excavation 
merely,  but  for  negligence  in  permitting  the  excavation  to 
remain  for  a  long  space  of  time,  to  the  injury  of  the  plaint- 
ifTs  propert3\  Willfulness  and  malice  in  so  keeping  and 
maintaining  the  excavation  are  not  averred,  and  if  they  were, 
proof  of  willfulness  and  malice  would  not  be  necessary  to  a 
recovery.  These  words  would  be  regarded  as  a  surplus- 
age.   Western  Brewing  Co.  v.  Meredith,  166  111.  306. 

It  is  not  claimed  by  appellee's  counsel,  in  his  argument, 
that  the  evidence,  aside  from  the  absence  of  proof  of  will- 
fulness and  malice,  did  not  fairly  tend  to  support  the 
plaintiff's  case,  his  only  objection  being  that  willfulness  and 
malice  were  not  proved. 

Having  read  the  evidence,  we  are  of  opinion  that  it  fairly 
tended  to  support  the  plaintiff's  case,  and  that  the  court 
erred  in  taking  the  case  from  the  jury. 

The  claim  for  damages  is  a  personal  one  and  the  action 
was  properly  brought  by  the  personal  representative  of  the 
deceased. 

Should  appellant  desire  to  amend  his  declaration  he  should 
be  permitted  to  do  so.. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


l'^      587 
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William  B.  Keep,  Executor,  etc.,  v.  Henry  Crawford. 

1.  Chancery  Practice— On  the  Death  of  a  Sole  Complainant— 
The  death  of  a  sole  complainant  does  not  abate  the  suit,  if  the  cause  of 
action  survives.  The  party  to  whom  such  cause  of  action  survives  by 
Buj^geatinj!:  such  death  upon  the  record  may  be  substituted  as  a  party  in 
the  place  of  the  deceased  and  the  suit  prosecuted  as  in  other  cases. 
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2.  Statutes— When  a  Subsequent  Act  Repeals  a  Former  One.— A 
subsequent  statute  revising  the  whole  subject-matter  of  a  former  act 
and  intended  as  a  substitute  for  it,  althoup^h  it  contains  no  express  words 
to  that  effect,  operates  as  a  repeal  of  the  former  act. 

3.  Saue— Construction  of  the  Act  in  Relation  to  the  Abatement  of 
Suits. — The  act  to  revise  the  law  in  relation  to  the  abatement  of  suits 
is  a  revision  of  the  subject-matter  of  abatement  and  chancery  proced- 
ure and  in  case  of  the  death  of  a  party  controls  as  to  the  matter  of  pro- 
cedure. 

4.  Same— Construction  of  the  Chancery  Act  and  the  Abatement  Act.  — 
Tlie  chancery  act  and  the  abatement  act  are  clearly  repugnant  in  their 
provisions  and  the  latter  must  prevail,  as  it  repeals  by  implication  the 
provisions  of  the  chancery  act  so  far  as  the  abatement  act  provides  for  a 
different  method  of  procedure  in  case  of  the  death  of  a  party  pending 
the  suit. 

Bill  to  Bevire  a  Suit.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tctley,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  January  7, 
1901. 

Statement  by  the  Court. — Herbert  C.  Ayer,  in  his  life- 
time, began  a  suit  in  equity  against  appellee  in  the  Circuit 
Court  of  Cook  County  for  an  accounting  as  trustee  of  said 
Ayer,  asking  a  discovery  and  general  relief.  Service  was 
had  therein  upon  appellee,  answer  to  the  bill  filed  by  him 
and  replication  thereto,  after  which  the  cause  was  referred 
to  a  master  and  some  proceedings  had  before  the  master, 
but  no  report  made.  The  cause  was  pending  at  the  time  of 
Mr.  Ayer's  death,  which  occurred  in  January,  1S99,  he  leav- 
ing a  will  which  was  duly  proven  and  admitted  to  probate 
in  Cook  county,  Illinois,  June  24,  1899,  in  which  appellant 
was  named  as  executor. 

Appellant  qualified  as  executor  of  said  will,  and  as  such 
filed  his  bill  in  said  Circuit  Court,  September  7,  1899,  in 
which  he  alleged  the  foregoing  matters,  that  the  pending 
suit  had  abated  by  Mr.  Ayer's  death,  and  the  facts  showing 
the  nature  of  such  trusteeship;  prayed  that  appellee  be 
made  a  party  to  the  appellant's  bill,  for  summons,  answer, 
waiving  oath,  and  that  said  suit  by  Ayer,  "  may  stand 
revived  and  be  in  the  same  plight  and  condition  as  the  same 
was  at  the  time  of  the  death  of  the  said  Herbert  C.  Ayer," 
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and  for  general  relief.     Appellant's   bill  was  subsequently 
amended  by  an  allegation,  viz.: 

"  That  said  will  provides  that  complainant  shall  have  and 
exercise  the  usual  powers  of  executors,  and  shall  collect  and 
receive  all  the  moneys  and  other  assets  and  property  of  the 
said  testator,  shall  pay  the  debts  and  liabilities  of  the  tes- 
tator out  of  the  same  and  deliver  the  remainder  to  the  lega- 
tees named  in  the  will;  all  of  which  will  more  fully  appear 
from  said  will,  to  which  on  the  hearing  hereof  complainant 
will  crave  leave  to  refer." 

Appellee  demurred  generally  to  the  bill  as  amended, 
which  demurrer  the  chancellor  sustained,  and  dismissed  the 
bill  as  amended,  inserting,  however,  in  the  order  of  dis- 
missal the  following : 

''  Without  prejudice  to  any  rights  of  the  complainant 
herein  to  tile  in  the  suit  brought  by  him  to  be  revived  by 
the  bill  now  under  consideration  any  petition  that  may  be 
proper  suggesting  the  death  of  Herbert  C.  Ayer,  and  that 
the  defendant  have  his  costs  herein  and  execution  there- 
for." 

From  this  decree  the  appeal  herein  is  taken. 

James  D.  Springer  and  Hiram  I.  Keck,  attorneys  for 
appellant. 

W.  R.  Crawford  and  W.  H.  Najdowski,  attorneys  for 
appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

We  think  there  was  no  error  in  the  dismissal  of  appellant's 
bill. 

Sec.  1,  Par.  1,  Ch.  22,  p.  657,  Starr  &  Curtis'  Stat.,  pro- 

vides : 

"  That  the  several  Circuit  Courts  of  this  State  and  Supe- 
rior Courts  of  Cook  County,  in  all  causes  of  which  they  may 
have  jurisdiction  as  courts  of  chancery,  shall  have  power  to 
proceed  therein  according  to  the  mode  hereinafter  pre- 
scribed; and  where  no  provision  is  made  by  this  act  accord- 
ing to  the  general  usage  and  practice  of  courts  of  equity." 

Par.  10,  Ch.  1,  p.  254,  Starr  &  Curtis'  Stat,  (which  was 
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enacted  subsequent  to  said  Sec.  1,  Par.  1,  Ch.  22,  »uj)ra).  pro- 
vides : 

"  Wiien  there  is  but  one  plaintiff,  petitioner  or  complain- 
ant in  an  action,  proceeding  or  complaint  in  law  or  equity, 
and  he  shall  die  before  final  judgment  or  decree,  such 
action,  proceeding  or  complaint  shall  not  on  that  account 
abate,  if  the  cause  of  action  survived  to  the  heir,  devisee, 
executor  or  administrator  of  such  decedent,  but  any  of  such 
to  whom  the  cause  of  action  shall  survive  may,  by  su«jgest- 
ing  such  death  upon  the  record,  be  substituted  as  plamtiff, 
petitioner  or  complainant,  and  prosecute  the  same  as  in 
other  cases." 

baid  Sec.  1  of  Chap.  22,  being  the  chancery  act,  was  in 
force  July  1,  1872,  and  said  Sec.  10  of  Chap.  1,  being  the 
abatement  act,  came  in  force  July  1,  1874.  The  title  of 
the  latter  act  is,  '*  An  act  to  revise  the  law  in  relation  to 
abatement."  In  our  opinion  it  is  a  revision  of  the  subject- 
matter  of  abatement  and  chancery  procedure  in  case  of 
death,  and  controls  as  to  the  method  of  procedure,  it  being 
the  later  enactment,  as  against  the  said  section  of  the  chan- 
cery act.  Culver  v.  Nat.  Bk.,  64  111.  534;  Andrews  v.  Peo- 
ple, 75  111.  613;  Devine  v.  Com'rs,  etc.,  84  111.  595;  People 
V.  Town  of  Thornton,  186  111.  162. 

In  the  Culver  case,  supra,  the  court  say : 

"  A  subsequent  statute  revising  the  whole  subject-matter 
of  a  former  act  and  intended  as  a  substitute  for  it,  although 
it  contains  no  express  words  to  that  effect,  operates  as' a 
repeal  of  the  former." 

In  the  Devine  case,  supra,  this  principle  is  re-afflrmed, 
and  it  was  there  held  that  an  act  entitled  "  An  act  to  revise 
the  law  in  relation  to  counties,"  which  by  no  express  words 
repealed  a  former  act  "  regulating  county  affairs,"  that  was 
limited  in  its  effect  to  counties  containing  over  100,000  in- 
habitants, repealed  such  former  act,  there  being  a  repug- 
nance between  the  two  acts. 

In  the  Town  of  Thornton  case,  supra^  the  court  say : 

"  Where  the  legislature  frames  a  new  statute  upon  a  cer- 
tain subject-matter,  and  the  legislative  intention  appears 
from  the  latter  statute  to  be  to  frame  a  new  scheme  in 
relation  to  such  subject-matter  and  make  a  revision  of  the 
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whole  subject,  there  is  in  effect  a  legislative  declaration  that 
whatever  is  embraced  in  the  new  statute  shall  prevail,  and 
that  whatever  is  excluded  is  discarded.  The  revision  of  the 
whole  subject-matter  by  the  new  statute  evidences  an  inten- 
tion to  substitute  the  provisions  of  the  new  law  for  the  old 
law  upon  the  subject." 

The  chancery  act  makes  no  provision  for  procedure  in 
case  of  the  death  of  a  sole  complainant,  and  therefore,  under 
that  act,  such  death  would  abate  the  suit  until  revived  ac- 
cording to  the  usage  and  practice  of  courts  of  equity. 

The  abatement  act  says  death  shall  not  abate  the  suit 
and  provides  how  it  may  proceed,  namely,  by  suggesting 
the  death  upon  the  record  and  substituting  the  executor  as 
complainant. 

The  two  acts  are,  in  our  opinion,  clearly  repugnant  in 
their  provisions,  and  the  latter  must  prevail,  as  it  repeals 
by  implication  the  chancery  act  in  so  far  as  the  abatement 
act  provides  for  a  method  of  procedure  different  from  that 
of  the  chancery  act. 

As  we  understand  the  argument  of  appellant's  counsel, 
it  is  that  as  the  chancery  act  is  not  expressly  repealed  by 
the  abatement  act,  and  as  the  former  act  permits  courts 
of  chancery  to  proceed  according  to  the  general  usage  and 
practice  of  courts  of  equity  where  no  provision  is  ma<le 
by  that  act  for  such  procedure,  therefore  appellant's  bill 
was  proper  to  revive  the  suit  which  it  is  alleged  abated 
by  reason  of  the  death  of  Mr.  Ayer. 

This  contention  is,  we  think,  fully  answered  by  the 
authorities  above  cited  and  what  has  been  said.  But  if 
we  are  wrong  in  this  view,  then  it  is  our  duty,  the  two 
statutes  relating  to  the  same  subject-matter,  namely,  chan- 
cery procedure,  to  construe  them  in  pari  materia^  so  as  to 
give  them  both  their  appropriate  effect  and  operation. 
Hunt  V.  Chicago  H.  &  D.  By.  Co.,  121  111.  644;  Village  of 
Eidgway  v.  Gallatin  Co.,  181  111.  521. 

So  construed,  the  abatement  act  provides  a  method  of 
procedure  in  chancery  cases  in  case  of  death  of  a  sole  com- 
plainant that  excludes  from  operation  the  general  provision 
of   the  chancery  act  of  usage  and  practice  in  courts  of 
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equity,  which  that  act  says  shall  be  the  course  when  no 
provision  is  made  by  the  act  for  the  method  of  procedure. 
The  usage  and  practice  in  courts  of  equity  to  give  the 
abatement  act  effect,  would  then  ^be  left  to  operate  only 
wlien  no  provision  is  made,  in  either  of  the  acts,  for  the 
course  of  procedure. 

As  we  have  seen,  the  abatement  act  provides  in  express 
terms  that  the  death  of  a  sole  complainant  shall  not,  on 
that  account,  abate  the  suit.  >  A  bill  of  revivor  is,  for  that 
reason,  improper,  and  therefore  demurrable.. 

Moreover,  ff  it  could  be  said  that  there  was,  under  the 
authorities  recited  and  relied  upon  bj^  appellant's  counsel, 
a  technical  error  in  sustaining  the  demurrer,  it  is  error 
without  prejudice,  as  by  the  order  of  dismissal  the  learned 
chancellor  has  in  terms  provided  that  it  shall  be  without 
prejudice  to  any  rights  of  the  complainant  to  proceed  in 
the  original  cause  by  any  proper  petition  suggesting  the 
death  of  Mr.  Ayer.  By  such  proceeding  appellant  may 
have  every  right  which  he  could  enforce  by  the  present 
bill.  A  court  of  equity  will  never  require  the  doing  of 
a  vain  or  useless  thing. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 


Mary  A.  McAuley,  Executrix,  etc.,  v.  J.  J.  O'Connor. 

1.  Executors— PoM?^  to  Charge  the  Effects  of  the  Estate, — An  exec- 
utor has  no  power  to  charge  the  effects  of  his  testator  hy  a  contract 
originating  with  himself. 

Assnmpsit,  for  services  as  attorney.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  January  7,  1901. 

P.  McHuoH,  attorney  for  appellant. 

Wm.  K.  Weavbr  and  Albert  M.  CrosSj  attorneys  for 
appellee. 
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Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
and  against  appellant  for  the  sum  of  $140. 

Appellee  sued  appellant  as  a  private  individual,  and  also 
as  executrix  of  the  last  will  of  Francis  McAuley,  deceased. 
Appellee  claimed  and  testified  that  he  is  an  attorney  at  law, 
.and  that  appellant  employed  him  to  have  the  will  of  her 
testator  probated,  and  to  render  legal  services  in  the  admin- 
istration of  the  estate  for  two  years,  and  agreed  to  pay  him 
for  such  services  one  per  cent  of  the  value  of  the  estate;  he 
to  pay  the  costs  of  the  court  out  of  said  one  per  cent. 

The  jury  having  rendered  a  verdict  for  the  sum  of  $140, 
and  the  court  having  overruled  motions  by  appellant  for  a 
new  trial  and  in  arrest  of  judgment,  appellee  moved  the 
court  for  leave  to  amend  his  declaration  and  all  proceed- 
ings, by  dismissing  as  to  Mary  McAuley,  individually, 
which  motion  the  court  allowed,  dismissed  the  case  as 
to  Mary  McAuley,  individually,  and  rendered  judgment 
against  appellant,  as  executrix  of  the  estate  of  Francis  Mc- 
Auley, deceased,  to  be  paid  in  due  course  of  administration. 
The  judgment  is  erroneous  and  can  aot  be  sustained.  Vin- 
cent V.  Morrison,  Breese,  227;  Barker  v.  Kunkel,  10  111. 
App.  407;  Dinsnioor  v.  Bressler,  56  lb.  207;  Bauerle  v.  Long, 
88  lb.  177;  Same  v.  Same,  187  111.  475;  Johnson  v.  Leraan, 
131  111.  60J);  Sumner  v.  Williams,  8  Mass.  162;  Suscomb  v. 
Ballard,  5  Gray,  403;  Jones  v.  Dawson,  19  Ala.  672;  Austin 
V.  Munro,  47  N.  Y.  360. 

In  Vincent  v.  Morrison,  supra^  the  court  say : 

"  An  administrator  has  no  power  to  charge  the  effects  of 
the  intestate  by  any  contract  originating  with  himself,  and 
it  seems  from  the  current  of  decisions  that  his  contracts, 
in  the  course  of  his  administration,  or  for  the  debts  of  his 
intestate,  render  him  liable  de  bonis  p7'opriisy 

Barker  v.  Kunkel,  supra^  was  a  suit  by  an  attorney  to 
recover  for  legal  services  performed  by  him  in  the  settle- 
ment of  the  estate,  by  request  of  the  administrator.  The 
court  say : 

Vou  XCTI  88 
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''  There  is  no  privity  of  contract,  or  in  law,  in  such  cases, 
between  the  attorney-^and  the  estate.  The  creditors  whose 
claims  the  Probata  Court  may  direct  administrators  to  pay, 
on  a  final  settlement  of  their  accounts,  are  those  claims 
which  arise  on  contracts  made  with  the  deceased,  and  not 
such  as  have  demands  arising  on  contracts  made  between 
them  and  the  administrators." 

In  Austin  v.  Munro,  aupra^  the  court,  after  stating  the 
rule  in  such  cases,  sav  : 

"  The  principle  is  that  an  executor  may  disburse  and  use 
the  funds  of  the  estate  for  purposes  authorised  by  law,  but 
may  not  bind  the  estate  by  an  executory  contract,  and  thus 
create  a  liability  not  founded  upon  a  contract  or  obligation 
of  the  testator." 

It  seems  to  us  that  the  fact  that  a  claim  is  not  based  on 
any  contract  with  or  obligation  of  the  testator  or  intestate, 
as  the  case  ma}'  be,  is  a  sufficient  reason  for  not  allowing 
it  against  the  estate.  The  question  whether  an  adminis- 
trator or  executor  may  employ  an  attorney  to  perform 
necessary  legal  services  in  the  settlement  of  the  estate,  and 
subsequently  be  allowed  by  the  Probate  Court  reasonable 
attorney's  fees  paid  or  agreed  to  be  paid  by  him,  is  not 
before  us  for  decision.  The  sole  question  here  is,  whether 
appellant  could,  by  his  alleged  agreement  with  appellee, 
bind  and  make  liable  the  estate. 

The  case  of  Greene  v.  Grimshaw,  11  111.  280,  is  relied  on 
by  appellee,  and,  as  reported,  seems  to  conflict  with  the  rule 
above  stated,  but,  in  view  of  later  decisions,  in  which  the 
general  rule  is  adhered  to,  and  which  are  supported  by  the 
current  of  authority,  we  can  not  be  guided  b}'  that  case. 

In  Walker  v.  Craig,  18  111.  116,  the  court  say: 

"  Trustees,  guardians,  executors  and  administrators,  and 
other  persons  acting  en  autre  droits  are  generally  held  per- 
sonally liable  on  promissory  notes,  because  they  have  no 
authority  to  bind  ex  directo,  the  persons  or  estates  for  whom 
and  which  they  act." 

And  in  Johnson  v.  Leman,  131  111.  609,  the  court  say : 

"The  general  rule  is,  thai  the  expenses  of  properly 
administering  a  trust  are  a  lien,  on  behalf  of  the  trustee, 
on  the  estate  in  his  hands,  and  he  will  not  be  compelled  to 
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part  with  his  control  of  that  estate  until  such  expenses  are 
paid.  But  this,  unless  it  may  be  in  exceptional  cases,  does 
not  extend  to  persons  employed  by  the  trustee.  In  general, 
their  only  remedy  for  compensation,  is  personal  affamst  the 
trustee,  employing  them."  See,  also,  Bauerle  v.  Long,  187 
111.  475. 
The  judgment  Avill  be  revorsed  and  the  cause  remanded. 


92      595 

Eva  Nelson  t.  James  W.  Oibson.  M^^^  ^^ 

1.  Beneficiary  Associations— 2xiu?«  Under  Which  They  Are  Incor- 
porated a  Part  of  the  Contract  with  Members. — The  law  under  which 
a  beneficiaiy  association  is  incorporated,  existing  at  the  time  of  the 
admission  of  a  member,  is  to  be  construed  as  part  of  the  contract  between 
him  and  the  association. 

2.  Same — Unconstitutional  By-Laws. — Where  the  act  under  which 
a  beneficiary  association  is  incorporated,  provides  that  the  member  may 
designate  by  will  a  beneficiary  having  no  insurable  interest  in  his  life, 
a  by-law  providing  that  he  can  not  do  so,  is  clearly  inconsistent  with 
the  constitution,  as  it  impairs  the  obligation  of  the  contract  between  the 
member  cmd  the  association. 

3.  Same— iVb  Pouter  to  Restrict  the  Right  to  Change  the  Beneficiary, 
— Where  a  member  of  a  beneficiary  association  has  by  his  certificate 
and  the  law  under  which  the  association  is  incorporated  the  right  to 
designate  by  his  will  a  beneficiary  having  no  insurable  interest  in  his 
life  the  association  is  powerless  to  prohibit,  restrict  or  impose  conditions 
upon  the  exercise  of  such  right 

4.  Statutes— -A  Rvie  of  Construction.^lt  is  a  recognized  rule  in  the 
construction  of  statutes,  that  they  should  be  so  construed  as  to  give 
them  a  prospective  operation  only,  and  they  should  be  allowed  to  operate 
retrospectively,  only  when  the  legislative  intention  to  give  them  such 
operation  is  clear  and  undoubted. 

5.  Costs— Jn  Cases  of  Interpleader,— JJnder  the  statute  (Hurd*s  R. 
S.  1899,  484),  in  cases  of  interpleader  the  awarding  of  costs  is  in  the  dis- 
cretion of  the  trial  court  and  this  court  will  not  interfere  with  the  award 
unless  there  has  been  an  abuse  of  the  discretion. 

Bill  of  Interpleader.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1900.    Affirmed.     Opinion  filed  January  7,  1901. 

Statement. — December  4,  1897,  the  Scandinavian  Mut- 
ual Aid  Association  filed  a  bill  of  interpleader  alleging  that 
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$3,000  was  due  from  it  as  a  death  benefit  on  a  certificate  of 
membership  issued  to  Leander  E.  Nelson,  who  died  March 
12,  1897,  in  which  certificate  Eva  Nelson,  the  mother  of 
said  deceased,  was  named  as  beneficiary;  that  Eva  Nelson 
and  one  James  W.  Gibson  both  claimed  the  said  money,  the 
latter  in  pursuance  of  the  will  of  the  deceased  and  also  as 
executor  of  said  will,  and  the  former  as  the  beneficiary 
named  in  said  certificate.  The  complainant  prayed  that 
said  Eva  Nelson  and  James  W.  Gibson,  as  executor,  should 
interplead,  and  offered  to  pay  said  sum  into  court,  to  abide 
the  order  of  the  court.  The  court  entered  an  interlocutory 
order  directing  the  payment  into  court  by  the  complainant 
of  $3,000,  less  $13,  the  complainant's  costs,  discharging  the 
complainant  from  further  liability,  and  ordering  appellant 
and  appellee  to  interplead.  -An  order  was  also  entered 
making  Gibson  a  party  defendant  in  his  individual  capacity. 
The  issues  having  been  made  up,  the  cause  was  referred  to 
a  master  to  take  proofs  and  report.  The  roaster's  report 
was  confirmed  and  a  decree  was  entered,  the  concluding 
part  of  which  is,  in  substance,  as  follows : 

Court  further  finds  that  from  the  sum  of  $2,987  paid  into 
this  court  by  said  association  in  this  suit,  $13  having  been 
deducted  from  said  $8,000  as  complainant's  costs,  there  has 
been  paid  to  Eva  Nelson  $900,  and  that  there  has  been 
allowed  and  paid  to  the  master  in  chancery  herein,  from  said 
moneys,  as  his  fees,  $160,  and  also  $10  paid  as  stenographer's 
fees,  and  there  now  remains  in  this  court  $1,917;  court  doth 
find  that  said  $170  master's  and  stenographer's  fees  and 
said  $13  costs  shall  be  paid  from  the  moneys  in  court,  and 
that  the  $100  remaining  from  the  $1,000  of  the  aforesaid 
$3,000  to  which  Eva  Nelson  was  entitled  be  paid  to  her; 
that  James  W.  Gibson  is  entitled  to  the  sum  of  $1,813  from 
the  $3,000  named  and  mentioned  in  the  aforesaid  certificate; 
that  there  be  paid  from  said  moneys  now  in  court  $1,813  to 
Peter  F.  Young,  attorney  in  fact  of  James  W.  Gibson,  to 
Minnie  Peterson  $1,  to  Hannah  Cederstrom  $1,  to  John 
Nelson  $1,  and  to  Gustav  Nelson  $1. 

The  evidence  before  the  master  consisted  solely  of  a  stipu- 
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lation  of  the  parties  as  to  the  facts,  from  which  stipulation 
it  appears  that  the  Scandinavian  Mutual  Aid  Association 
(hereinafter  called  the  Aid  Association)  was  incorporated 
Septeraber  12,  1883,  under  an  act  in  force  July  1,  1883, 
entitled  "  An  act  to  provide  for  the  organization  and  man- 
agement of  corporations,  associations  or  societies  for  the 
purpose  of  furnishing  life  indemnity  or  pecuniary  benefits 
to  widows,  orphans,  heirs,  relatives  and  devisees  of  deceased 
members,  or  accident  or  permanent  disability  indemnity  to 
members  thereof;"  that  November  8,  1886,  Leander  E. 
Nelson  became  a  member  of  said  Aid  Association,  and  a 
certificate  of  membership  was  issued  to  him  as  follows : 

"  Cektifioatb  of  Membership  m  the  Scandina^vian 
Mutual  Aid  Association. 

Home  Office,  Galesburg,  Illinois. 
This  is  to  certify  that  Leander  E.  Nelson  is  a  member 
of  the  Scandinavian  Mutual  Aid  Association  of  Illinois,  and 
that  he  is  entitled  to  all  the  rights  and  privileges  of  mem- 
bership and  to  participate  in  the  mortuary  fund  of  the  associ- 
ation, to  the  amount  of  three  thousand  dollars,  which  sum 
or  such  parts  thereof  as  may  be  collected  as  specified  in  the 
constitution  and  by-laws  of  the  association  shall,  within 
ninety  days  after  satisfactory  proof  of  death  have  been  fur- 
nished, he  paid  to  his  mother,  Eva  Nelson. 

This  certificate  is  issued  upon  the  condition  that  the 
said  Leander  E.  Nelson  shall  comply  with  the  constitution 
and  by-laws  of  the  association,  and  that  the  statements 
made  m  the  application  for  this  certificate  are  true. 

In  witness  whereof,  the  said  association  has  hereunto 
affixed  its  seal  and  caused  this  certificate  to  be  signed  by 
its  president  and  secretary*  in  the  city  of  Galesburg,  State 
of  Illinois,  this  8th  day  of  November,  A.  D.  1886. 

r<;       -i  S.  P.  A.  Lindahl,  President. 

L^^^^'J  Nels  Nelson,  Secretary." 

That  attached  to  said  certificate  and  made  a  part  thereof 
are  the  constitution  and  by-laws  of  said  Aid  Association; 
that  section  7  of  article  9  of  the  constitution  is  as  follows  : 
"The  constitution  can  be  amended  and  changed  at  the 
annual  meeting  of  the  association  by  a  majority  of  two- 
thirds  of  all  the  members  present;"  that  section  6,  article  9 
of  the  constitution  was  originally  as  follows :    "A  member 
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who  changes  his  address  should  at  once  inform  the  secre- 
tary to  that  effect;"  that  January  24,  1894,  an  amendment 
to  the  constitution  was  adopted  by  vote  of  the  members  of 
the  Aid  Association,  adding  thereto  a  new  section,  to  stand 
as  section  6  of  article  9,  as  follows :  "  When  a  member 
desires  to  change  the  beneficiary  named  in  his  or  her  cer- 
tificate, such  certificate  shall  be  returned  to  the  secretary 
of  the  association  with  a  written  request  for  such  change, 
and  no  attempted  change  of  payee  or  beneficiary  shall  be 
of  any  effect  until  such  request  and  policy  are  received  by 
the  secretary;  but  upon  such  receipt  a  new  certificate  shall 
be  issued  in  accordance  with  such  request,  provided  the 
new  payee  or  beneficiary  shall  have  an  insurable  interest  in 
the  assured;"  that  Leander  E.  Nelson,  from  the  time  he 
became  a  member  of  said  association  until  the  time  of  his 
death,  March  12,  1897,  continued  to  be,  and  at  last  men- 
tioned date  was,  a  member  in  good  standing  in  said  associ- 
ation, and  that  James  W.  Gibson  was  not  related  bv 
consanguinity  or  afiinity  to  said  Nelson,  deceased,  nor  an 
heir  at  law  of  said  deceased,  nor  a  member  of  his  family, 
nor  in  any  way  dependent  on  him;  that  said  certificate  was 
retained  in  the  possession  of  said  Nelson,  deceased,  till  the 
time  of  his  death,  and  said  deceased  was  never  marrie<l; 
that  in  February^  1894,  said  association  was  re-incorporated 
under  and  has  since  complied  with  the  provisions  of  an  act 
of  the  legislature  of  the  State  of  Illinois,  approved  June 
22,  1893,  entitled,  "An  act  to  incorporate  companies  to 
do  the  business  of  life  or  accident  insurance  on  the  assess- 
ment plan,  and  to  control  such  companies  of  this  State  and 
of  other  States  doing  business  in  this  State;  and  to  re|>eal 
a  certain  act  therein  named,  and  providing  and  fixing  pun- 
ishment for  violation  of  the  provisions  thereof;"  that 
Leander  E.  Nelson,  by  his  last  will,  directed  as  follows: 
"  And,  furthermore,  it  is  my  will  and  desire  that  my  life 
insurance  in  the  Scandinavian  Mutual  Aid  Association, 
No.  3722,  made  payable  to  my  mother,  Mrs.  Eva  Nelson, 
for  three  thousand  dollars,  be  revoked  and  made  payable  as 
follows :    It  is  ray  will  that  one  thousand  dollars  be  given 
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my  mother,  Mrs.  Eva  Nelson;  to  John  Nelson,  my  brother, 
one  dollar;  Gus  Nelson,  also  my  brother,  one  dollar;  Mrs. 
P.  A.  Peterson,  my  sister,  one  dollar;  Mrs.  Hannah  Ceder- 
strom,  my  sister,  one  dollar,  and  to  my  nephew,  Edward 
Cederstrom,  one  dollar;  the  balance  to  go  as  I  have 
directed  to  Keverend  James  Gibson,  D.  D.;"  that  said  will 
was  admitted  to  probate  in  the  Probate  Court  of  Cook 
County,  Illinois,  March  16,  1897,  and  that  a  bill  was  filed 
February  19,  1898,  by  Eva  Nelson,  the  appellant,  to  con- 
test the  same,  which  was  answered  by  appellee  Gibson, 
and  a  replication  filed,  which  bill  is  pending,  and  that  the 
will  so  admitted  to  probate  was  in  the  possession  of  Lean- 
der  E.  Nelson  at  the  time  of  his  death. 

M.*  C.  Harper  and  O.  C.  Peterson,  attorneys  for  appel- 
lant. 

Geo.  G.  Bellows,  attorney  for  appellee. 

Mr.  Prksidino  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellant's  counsel  cite  and  apparently  rely  on  the  act 
of  1887,  in  relation  to  benefit  societies,  which  neither  in  the 
title  nor  in  the  body  of  the  act  refers  to  devisees  or  leo^atees 
as  beneficiaries  (Hurd's  Stat.  1889,  p.  820);  also  to  section 
9  of  an  act  in  force  July  1,  1893,  which  prohibits  the  issu- 
ing or  assignment  of  a  certificate  to  one  having  no  insurable 
interest  in  the  life  of  the  assured  (Hurd's  Stat.  1895,  p.  918); 
also  to  section  1  of  an  act  approved  and  in  force  June  22, 
1893,  which  provides,  among  other  things  : 

"  Payment  of  death  benefits  shall  only  be  made  to  the 
families,  heirs,  blood  relations,  affianced  husband  or  afh'- 
anced  wife  of,  or  to  persons  dependent  upon  the  member." 

Section  1  of  the  act  of  1883,  under  which  the  Scandina- 
vian Mutual  Aid  Association  was  incorporated,  is  as  fol- 
lows : 

'*  That  corporations,  associations  or  societies  for  the  pur- 
pose of  furnishing  life  indemnity  or  pecuniary  benefits  to 
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the  widows,  orphans,  heirs  or  relatives  by  consanguinity  or 
affinity,  devisees  or  legatees  of  deceased  members,  or  acci- 
dent or  permanent  disability  indemnity  to  members  thereof, 
and  whose  members  shall  receive  no  money  as  profit,  and 
where  the  funds  for  the  payment  of  such  benent  shall  be 
secured  in  whole  or  in  part  by  assessments  upon  the  surviv- 
ing members,  may  be  organized  subject  to  the  conditions 
hereinafter  provided." 

The  act  of  1883,  under  which  the  Aid  Association  was 
incorporated,  is  a  part  of  the  contract  between  the  associa- 
tion and  Leander  E.  Nelson,  deceased,  evidenced  by  his  cer- 
tificate of  membership.  Niblack  on  Benefit  Societies,  etc., 
2d  Ed.,  Sec.  136;  Bacon  on  Benefit  Societies,  etc.,  2d  Ed., 
Sec.  91;  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  285; 
Wallace  v.  Madden,  168  lb.  356. 

In  Voigt  V.  Korsten,  164  111.  314,  it  appeared  that  the 
benefit  society  which  issued  the  membership  certificate  was 
incorporated  under  the  act  of  1887,  which  was  the  law  of 
the  society  at  the  time  of  the  issuance  of  the  certificate. 
Section  1  of  that  act  provided,  "  That  corporations,  associa- 
tions or  societies  for  the  purpose  of  furnishing  life  indem- 
nity or  pecuniary  benefits,  upon  the  death  of  a  member,  to 
the  widows,  heirs,  relations,  legal  representatives,  or  the 
designated  beneficiaries  of  such  deceased  member  «  *  * 
may  be  organized,"  etc.  (Hurd's  Stat.  1889,  C.  78,  parag. 
125,  p.  820.)  June  23,  1893,  another  statute  was  approved 
and  went  into  force,  which  provided  that  "  Payments  of 
death  benefits  shall  only  be  made  to  the  families,  heirs,  blood 
relations,  affianced  husband  or  affianced  wife,  or  to  persons 
dependent  on  the  member."  (Hurd's  Stat.  1895,  C.  73,  parag. 
258  p.  923.)  Subsequently  the  benefit  association  revised 
its  by-laws  by  adopting  as  a  by-law  the  above  quoted  lan- 
guage of  the  act  of  1893,  except  omitting  the  words  "affi- 
anced husband."  The  certificate  in  question  in  the  case  was 
issued  to  one  Paul  Anton  Fischer,  and  the  beneficiary 
named  therein  was  Anton  Voigt,  the  appellant.  Fischer, 
by  his  last  will,  named  Anna  Rosina  Kersten  as  the  benefi- 
ciary, and  Voigt  claimed  that  this  was  in  violation  of  the 
act  of   1893,  and  therefore  illegal.    The  court,   adopting 
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the  opinion  of  the  Appellate  Court,  which  was  delivered  by 
Mr.  Justice  Shepard,  say : 

"  At  the  time  the  contract  was  made  between  the  deceased 
and  the  complainant  order,  the  right  to  appoint  the  benefi- 
ciary or  change  the  name  existed  and,  we  think,  was  an 
important  part  of  the  contract  entered  into.  It  would  seem 
that  the  construction  of  the  act  passed  in  June,  1893,  giving 
it  the  effect  to  destroy  that  right  of  appointing  a  benefici- 
ary, or  naming  another  beneficiary,  which  existed  in  favor 
of"  the  deceas^  under  his  contract  prior  to  the  passage  of 
the  act,  would  be  to  give*  the  act  a  retrospective  effect  and 
destroy  the  obligation  of  the  contract  entered  into  between 
the  deceased  and  the  complainant.  It  is  a  recognized  rule 
in  the  construction  of  statutes,  that  they  should  be  so  con- 
strued as  to  give  them  a  prospective  operation  only,  and 
they  should  be  allowed  to  operate  retrospectively  only  when 
the  legislative  intention  to  give  them  such  operation  is  clear 
and  undoubted." 

The  court  further  say : 

"  We  think  that  the  right  to  make  this  change  was  one  of 
the  considerations  entering  into  the  contract  at  the  time 
the  deceased  obtained  his  certificate  from  the  complainant, 
and  that  it  was  a  material  right,  and  one  that  could  not  be 
taken  away  by  the  legislature,  and  we  do  not  think  that 
the  legislature  intended,  by  the  act  of  June,  1893,  to  effect 
certificates  of  insurance  issued  prior  thereto." 

In  the  present  case  it  was  part  of  the  contract  of  Leander 
E.  Nelson,  deceased,  in  view  of  the  act  of  1883,  that  he 
might  name  a  beneficiary  by  will,  and  that  he  might  so 
name  one  not  related  to  him  by  consanguinity  or  affinity, 
or  in  any  way  dependent  on  him,  or  having  any  insurable 
interest  in  his  life.*  Martin  v.  Stubbings,  126  III.  387;  Ben- 
efit Association  v.  Blue,  120  lb.  121;  Moore  v.  Guaranty 
Fund  Life  Society,  178  lb.  202. 

Counsel  for  appellant  also  rely  on  the  provision  of  the 
constitution,  section  7,  article  9,  providing,  "  The  constitu- 
tion can  be  amended  and  changed  at  the  annual  meeting  of 
the  association  b}'  a  majority  of  two-thirds  of  all  its  mem- 
bers present,"  and  on  substituted  section  6  of  article  9, 
which  is  as  follows : 

"When  a  member  desires  to  change   the  beneficiary 
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named  in  his  or  her  certificate,  such  certificate  shall  be 
returned  to  the  secretary  of  the  association,  with  a  written 
request  for  such  change,  and  no  attempted  change  of  payee 
or  beneficiary  shall  be  of  any  effect  until  such  request  and 
policy  are  received  by  the  secretary;  but  upon  such  receipt 
a  new  certificate  shall  be  issued  in  accordance  with  such 
request,  provided  the  new  payee  or  beneficiary  shall  have 
an  insurable  interest  in  the  assured." 

The  argument  of  counsel  for  appellant  is,  in  substance, 
that  the  constitution  of  the  association  being  a  part  of  the 
contract  of  the  assured,  and  the  constitution  containing  the 
above  quoted  provision  for  its  amendment,  the  assured,  by 
his  contract,  agreed  to  be  bound  by  any  amendment  which 
might  be  made  in  the  manner  described  in  the  provision  for 
amendment,  and  consequently  he  was  bound  by  the  new 
section  6  of  article  9,  above  quoted. 

Section  6  of  article  9  is  a  mere  by-law,  and  its  only  effect 
is  to  prescribe  the  manner  of  amendment,  namely,  by  a 
majority  of  two-thirds  of  all  the  members  present  at  an 
annual  meeting.  If  the  section  had  been  wholly  omitted 
from  the  constitution  or  by-laws,  the  association  would 
have  had  ample  power  to  pass  any  lawful  amendment  of  the 
constitution  or  by-laws.  Ni  black  on  Benefit  Societies,  etc.. 
Sees.  28,  105;  Bacon  on  Benefit  Societies,  etc.,  2d  Ed.,  Vol. 
1,  Sec.  91a. 

The  assent  of  the  assured,  therefore,  did  not  confer  any 
power  on  the  association  which  without  such  assent  it  had 
not,  nor  did  it  bind  the  assured  to  submit  to  any  amend- 
ment to  which  he  could  not  be  compelled  to  submit  in  the 
absence  of  section  6  of  article  9. 

Section  4  of  the  act  of  1883,  which  act,  as  has  been 
shown,  was  a  part  of  the  contract  of  the  assured,  provides 
that  corporations  organized  under  the  act  "  may  make 
by-laws  not  inconsistent  with  the  constitution  and  laws  of 
this  State  and  of  the  United  States."  (Ilurd's  Stat.,  1^85, 
p.  732.)  It  being  a  part  of  the  contract  of  the  assured  that 
he  might  designate  by  will  a  beneficiary  having  no  insura- 
ble interest  in  his  life,  a  by-law  which  provides,  in  sub- 
stance, that  he  can  not  by  will  designate  a  benficiary,  and 
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that  he  can  not,  in  any  way,  designate  a  beneiiciary  who 
has  no  insurable  interest  in  his  life,  is  clearly  inconsistent 
with  the  constitutions  of  this  State  and  of  the  United  States, 
in  that  it  impairs  the  obligation  of  the  contract  between 
the  assured  and  the  association.  The  act  of  1883  includes 
legatees  having  no  insurable  interest  in  the  life  of  the 
deceased  member  as  a  class  of  beneficiaries.  The  by-laws 
in  question  excludes  this  class,  which  it  has  been  expressly 
decided  the  association  can  not  legally  do.  Wallace  v. 
Madden,  supi^a. 

When  section  6  of  article  9  was  adopted,  January  4,  1894, 
the  benefit  association  was  still  organized  and  acting  under 
the  law  of  1883,  as  is  shown  by  the  stipulation  of  facts,  and 
we  can  not  perceive  how  the  section  can  be  held  valid,  even 
though  it  be  considered  as  operating  only  prospectively; 
and  we  think  it  clear  that  it  can  not  be  held  to  operate  retro- 
spectively to  the  impairment  of  its  contract  with  the  assured. 

The  assured  had,  by  his  contract,  lawful  right  to  desig- 
nate by  his  will  a  beneficiary  having  no  insurable  interest 
in  his  life,  and  the  benefit  association  was  powerless  to  pro- 
hibit, restrict  or  impose  conditions  on  the  exercise  of  that 
right. 

The  appellee  has  assigned  'as  cross-error  the  payment  of 
the  costs  out  of  appellee's  portion  of  the  fund.  The  statute 
provides  that  in  such  cases  as  the  present  "it  shall  be  in  the 
discretion  of  the  court  to  'award  costs  or  not."  (Hurd's 
Stat.,  1899,  p.  484.)  The  controversy  in  the  present  case 
was  as  to  $2,000  which  appellee  claimed  as  a  designated 
beneficiary  by  the  will,  he  conceding  that  appellant  was 
entitled  to  receive  $1,000.  We  think  the  contest  on  appel- 
lant's part  was  in  good  faith,  and  while  we  might  be  better 
satisfied  had  the  costs  been  apportioned  between  the  parties, 
we  do  not  feel  warranted  in  holding  that  there  was  an 
abuse  of  discretion  by  the  court.  See  Askew  v.  Springer, 
111  III.  6G2;  Voigt  v.  Kersten,  164  lb.  314,  221-2. 

In  the  last  case  it  will  be  observed  that,  by  inadvertence 
or  misprint,  the  word  appellant  is  used  for  appellee,  p.  322. 

The  decree  will  be  affirmed. 
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Christie  Street  Commission  Co.  t.  Tlie  Board  of  Trade 

et  al. 

1.  Injunctions— ro  Restrain  the  Commission  of  Statutory  Offenses, 
—Courts  of  chancery  have  no  jurisdiction  to  interfere  at  the  suit  of  a 
private  pei-son  merely  for  the  prevention  of  crimes  or  statutory 
offenses.  The  scope  of  equity  jurisdiction  is  to  enforce  or  protect  civil 
rights  and  property  interests. 

2.  Courts  op  Chancery— i2^«iratni  of  Offenses,  When  Incidental.— 
If  the  intervention  of  a  court  of  equity  is  warranted  by  the  necessity  of 
protection  to  civil  rights  or  property  interests,  the  mere  fact  that  inci- 
dental thereto,  a  crime  or  statutory  offense  must  be  enjoined,  will  not 
operate  to  deprive  the  court  of  its  jurisdiction. 

3.  Same —  Where  tJie  Remedy  by  ^Indictment  does  not  Deprive  the  Court 
of  its  Powers. — Where  private  interests  or  rights  call  for  the  interven- 
tion of  the  court  by  injunction,  although  the  act  sought  to  be  enjoined 
amounts  to  a  crime  or  statutory  offense,  the  mere  fact  that  the  law 
affords  a  remedy  by  indictment  does  not  deprive  the  court  of  its  juris- 
diction. 

4.  Board  op  Trave^ Property  Rights  in  Market  Quotations.— The 
property  rights  of  the  board  of  trade  in  market  quotations  are  held  to 
be  affected  with  a  public  interest. 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  O)ok 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  pi-esiding.  Heard  in 
this  Court  at  the  March  term,  1900.  Revei-sed  Opinion  filed  January 
7,  1901. 


Statement. — This  is  an  appeal  from  an  interlocutory 
order  of  injunction. 

The  original  bill  of  complaint  was  filed  by  appellant 
against  the  Board  of  Trade  of  the  City  of  Chicago  and  the 
Western  Union  Telegraph  Company,  seeking,  by  way  of 
relief,  to  have  them  enjoined  from  deprivin^:  appellant  of 
market  quotations  of  the  board  of  trade,  as  distributed  by 
the  Western  Union  Telegraph  Company.  The  answer  of 
the  board  of  trade  set  up  in  effect  that  appellant  was  using 
such  quotations  for  an  unlawful  purpose,  viz.,  bucket-shop- 
ping, an  offense  against  statutory  provisions  of  the  State  of 
Illinois,  and  also  of  the  State  of  Missouri,  where  appellant 
was  en'^:i.53d  in  business.  A  cross-bill  was  filed  by  the 
board  of  trade,  setting  up  the  same  charge  alleging  con- 
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sequent  injury  to  the  cross-complainant,  and  praying,  by 
way  of  relief,  that  the  Western  Union  Telegraph  Company 
be  enjoined  from  giving  to  appellant,  and  that  appellant  be 
enjoined  from  receiving  the  market  quotations  in  question. 

The  court  below  referred  the  cause  to  a  master  in  chan- 
cery to  take  evidence,  and  upon  the  coming  in  of  the  mas- 
ter's report  of  evidence  taken,'the  court  granted  a  temporary 
injunction  upon  the  cross-bill  as  prayed. 

From  that  order  this  appeal  is  prosecuted. 

A.  B.  Jenks,  attorney  for  appellant. 
Henry  S.  Bobbins,  attorney  for  appellees. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  cross-bill,  upon  which  the  order  here  appealed  from 
was  issued,  alleges  that  appellant  is  engaged  in  the  practice 
of  bucket-shopping,  an  offense  against  the  statutes  of  the 
State  of  Illinois  and  of  the  State  of  Missouri,  where  appel- 
lant is  engaged  in  business;  and  also  that  the  use  of  the 
market  quotations  of  cross-complainant  in  such  unlawful 
business  works  an  injury  to  the  cross  complainant. 

The  order  of  injunction  was  not  issued  upon  the  allega- 
tions of  the  cross-bill  alone,  but  upon  evidence  taken  by  a 
master  in  chancery  and  considered  by  the  court. 

Wo  regard  the  evidence  as  sufficient  to  warrant  the  con- 
clusion of  the  chancellor  that  appellant  was  in  fact  using 
the  quotations  in  the  illegal  business  of  bucket-shopping. 
But  this  is  not  of  itself  sufficient  to  warrant  the  issuing  of 
the  order.  Courts  of  chancery  have  no  jurisdiction  to  inter- 
fere at  the  suit  of  a  private  person  merely  for  the  preven- 
tion of  crimes  or  statutory  offenses.  The  scope  of  equity 
jurisdiction  is  to  enforce  or  protect  civil  rights  and  property 
interests.  High  on  Injunctions  (3d  Ed.),  Sec.  20;  Cope  v. 
Pair  Ass'n,  99  111.  489;  Atty.  Gen.  v.  Utica  Ins.  Co.,  2  John. 
Ch.  370;  Cranford  v.  Tyrrell,  128  N.  Y.  341;  Sparhawk  v. 
Union  P.  K.  Co.,  54  Pa.  St.  401. 

If  the  intervention  of  a  court  of  equity  be  warranted  by 
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the  necessity  of  protection  to  civil  rights  or  property  inter- 
ests, then  the  mere  fact  that  incidental  thereto  a  crime  or 
statutory  offense  must  be  enjoined,  will  not  operate  to  de- 
prive the  court  of  its  jurisdiction.  It  is  enough  if  the  pri- 
vate interest  or  right  calls  for  intervention,  although  the 
fraud  sought  to  be  enjoined  may  also  amount  to  a  crime  or 
statutory  oflfense.  The  mere  fact  that  the  law  affords  a 
remedy  by  indictment  does  not  deprive  the  court  of  equi- 
table powers  in  relation  to  private  rights  and  interests, 
ninke  v.  Hopeman,  87  111.  450;  Barrett  v.  Mt.  Greenwood 
Ass'n,  159  111.  385;  Crawford  v.  Tyrell,  supra;  Vegelahn  v. 
Guntner,  167  Mass.  92. 

But  the  existence  of  the  private  right  and  the  propriety 
of  an  intervention  in  behalf  of  the  same,  are  essential  to 
the  jurisdiction. 

We  have,  then,  to  inquire  whether  the  evidence  discloses 
any  right  or  property  interest  of  the  board  of  trade  which 
may  be  injured  by  the  use  of  the  quotations  in  bucket-shop- 
ping by  appellant. 

The  property  rights  of  the  board  of  trade  in  these  quota- 
tions are  held  to  be  affected  with  a  public  interest.  The 
N.  Y.  &  C.  G.  &  S.  Exchange  v.  The  Board  of  Trade,  127 
111.  153. 

The  cross-complainant  shows  no  injury  to  the  rights  or 
interests  of  the  board  of  trade  in  these  quotations  by  reason 
of  the  use  of  them  in  bucket-shopping  by  appellant.  The 
only  injury  of  any  kind  alleged  is  set  forth  as  follows: 

"Whereby  the  good  name  and  reputation  for  business 
integrity  of  the  board  and  its  members  is  impaired,  and 
they  are  deprived  of  many  customers  and  large  sums  of 
money  and  commissions  which  would  otherwise  come  to 
them  but  for  the  discredit  cast  upon  the  board  and  its  mem- 
bers by  the  operation  of  bucket-shops,  and  the  impression  is 
created  in  the  public  mind  that  the  board  is  connected  with 
them,  and  the  board  is  hindered  from  increasing  its  mem- 
bership, and  thereby  more  extensively  inculcating  prin- 
ciples of  justice  and  eouity  in  trade,  and  secure  to  its 
members  the  full  benefit  of  co-operation  for  legitimate 
purposes." 

There  is  absolutely  no  evidence  showing  or  tending  to 
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show  that  the  use  of  the  quotations  by  appellant  tends  to 
decrease  the  membership  of  the  board  of  trade.  The  most 
that  could  be  contended  by  counsel  for  appellee  is  that  it 
appears  that  some  business  and  commissions  incident  thereto 
may  be  diverted  from  members  of  the  board  of  trade  to 
appellant  by  reason  of  the  business  done  by  appellant;  in 
other  words  that  by  competition  of  appellant  injury  may 
result  to  the  members  of  the  board  of  trade.  But  no  such 
theory  of  an  injury  to  any  rights  of  the  board  of  trade  will 
suffice  to  sustain  this  order  for  the  following  reasons: 
First,  it  is  asserted  by  the  board  of  trade  in  its  answer  to 
the  original  bill  and  by  its  cross-bill,  that  appellant  is 
engaged  in  no  lawful  business,  and  it  is  argued  here,  that 
the  order  issued  by  the  court  below  is  based  upon  its  find- 
ing that  appellant  was  using  the  quotations  in  an  unlawful 
business  only.  It  being  assumed  that  the  board  of  trade  is 
engaged  in  a  lawful  business,  it  is  difficult  to  see  how  the 
unlawful  operation,  viz.,  gambling,  of  appellant,  can  divert 
"  business  and  commissions "  from  the  board  of  trade  to 
appellant.  Secondly,  it  appears  that  the  board  of  trade  is 
not  organized  for  nor  is  it  engaged  in  any  trading  what- 
ever. The  purposes  of  its  organization  are  "  to  maintain  a 
commercial  exchange;  to  promote  uniformity  in  the  cus- 
toms and  usages  of  merchants;  to  inculcate  principles  of 
justice  and  equity  in  trade;  to  facilitate  the  speedy  adjust- 
ment of  business  disputes;  to  acquire  and  to  disseminate 
valuable  commercial  and  economic  information,  and  gener- 
ally to  secure  to  its  members  the  benefits  of  co-operation  in 
the  furtherance  of  their  legitimate  pursuits." 

The  business  conducted  by  appellant,  lawful  or  unlawful, 
can  in  no  wise  compete  with  the  business  of  the  board  of 
trade.  Commissions  diverted  to  appellant  may  be  a  loss  to 
individual  members  of  the  board  of  trade,  but  it  is  difficult 
to  see  how  they  constitute  any  substantial  loss  to  the  board 
of  trade  itself,  which  could  in  no  event  earn  any  commis- 
sions in  trading.  The  cross-bill  and  the  evidence  taken 
upon  the  allegations  fail  to  establish  that  any  injury  to  any 
private  right  or  interest  of  the  board  of   trade  will  result 
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by  reason  of  the  use  by  appellant  of  the  quotations  in 
question. 

It  is  unnecessary  to  consider  here  whether  the  board  of 
trade  might  refuse  to  furnish  its  quotations  to  one  who 
sought  to  use  them  only  in  an  unlawful  business.  Nor 
need  we  now  consider  whether  a  court  of  equity  would 
intervene  to  prevent  the  board  of  trade  from  thus  withhold- 
ing its  quotations.  The  one  question  necessary  to  be  deter- 
mined upon  this  appeal  is  as  to  whether  the  evidence 
discloses  any  such  interference  with  the  private  rights  or 
property  interest  of  the  board  of  trade  as  would  warrant  a 
court  of  equity  in  intervening.  As  no  such  right  or  inter- 
est subject  to  be  injured  by  the  unlawful  practices  of  appel- 
lant is  made  to  appear,  we  must  regard  the  order  of  the 
court  below  as  merely  an  attempt  to  enforce  a  criminal 
statute  by  its  injunction.  This  is  unwarranted.  The  order 
is  therefore  reversed. 


Emma  A.  J.  Amberg  et  al.  t.  Anna  Naehtway. 

1.  Chancery  Practice— Tl^/iat  Rdief  May  Be  Granted  Under  a 
General  Prayer.— Under  a  general  prayer  for  relief,  any  relief  may  be 
granted  which  is  warranted  by  the  allegations  of  the  bill  and  the  proofs. 

2.  Promissory  Notes— TV/ien  a  Valid  Agreement  for  an  Extension 
Will  Not  Be  Inferred.^A  valid  and  binding  agreement  for  the  exten- 
sion of  the  time  of  payment  of  a  promissory  note  can  not  be  inferred 
from  the  mere  fact  that  the  holder  received  payments  of  interest  after 
its  maturity. 

3.  Same— Pleading  an  Extension  of  Time  in  Abatement^An  Agree- 
ment based  upon  a  valid  consideration  to  extend  the  time  of  payment 
of  a  promissory  note  to  a  date  beyond  when  suit  is  brought  for  its 
recovery  must  be  pleaded  in  abatement  and  not  in  bar. 

4.  Pleading— 77ie  Rule  in  Chancery.^Jn  chancery  a  defendant  is 
bound  to  apprise  the  complainant  by  his  answer  of  the  nature  of  the 
defense  he  intends  to  set  up  and  he  can  not  avail  himself  of  any  matter 
of  defense  which  is  not  stated  in  his  answer  even  though  it  should 
appear  in  evidence. 

Foreclosure— Appeal  from  the  Superior  Court  of  Cook  County:  the 
Hon.  Farlin  Q.  Ball.  Judge,  pr«^iding.  Heard  in  this  court  at  the 
March  terui,  1900.     Affirmed.    Opinion  filed  January  7,  1900. 
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Julius  &  Lessinq  Eosbnthal,  attorneys  for  appellants. 

Samuel  B.  King,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  was  a  bill  filed  June  13,  1899,  by  Anna  Nachtway, 
the  appellee,  for  the  foreclosure  of  a  mortgage,  alleging, 
among  other  things,  that  the  principal  note  secured  by  th« 
mortgage,  with  interest  thereon  since  July  28,  1898,  was 
due.  Such  proceedings  were  had  that  the  cause  was  referred 
to  a  master  to  take  proofs  and  report;  the  master's  report 
was  approved  and  a  decree  rendered  in  conformity  there- 
with, finding  due  to  the  appellee  the  sum  of  $1,631,  and 
decreeing  sale  of  the  mortgaged  premises. 

Appellants'  counsel  contend,  first,  that  the  decree  is  not 
warranted  by  the  prayer  of  the  bjll;  second,  that  it  appears 
from  the  evidence  that  the  note  secured  bv  the  mort^ra^re  was 
extended;  third,  that  if  a  foreclosure  should  be  decreed,  six 
and  not  seven  per  cent  per  annum  interest  should  be  allowed 
on  the  note  after  its  maturity.  The  case  stated  by  the  bill  is 
such  as,  if  proved,  would  warrant  a  decree  of  foreclosure 
and  sale.  The  prayer  of  the  bill,  after  praying  an  account- 
ing, etc.,  concludes  with  a  prayer  for  general  relief,  and  it 
is  well  settled  by  the  decisions  of  this  State,  that  under  a 
prayer  for  general  relief,  any  relief  may  be  granted  which 
is  warranted  by  the  allegations  of  the  bill  and  the  proofs. 
Walker  V.  Converse,  148  111.  622;  Lane  v.  Union  National 
Bank,  75  111.  App.  299,  307,  and  cases  cited. 

The  note  secured  by  the  mortgage  was  dated  January 
28,  1892,  and  by  its  terms  was  due  in  five  years  from  date, 
or  January  28,  1897,  with  interest  at  the  rate  of  six  per 
cent  per  annum,  payable  semi-annually,  until  maturity,  and 
at  the  rate  of  seven  per  cent  per  annum  after  maturity. 
The  following  occurred  in  the  cross-examination  of  appellee 
by  appellants'  solicitor : 

"  Q.  Where  did  you  get  this  note  ?  A.  I  bought  it  by 
Ilcinemann;  I  bought  that  trust  deed  from  Heinemann. 
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Q.     Have  you  owned  it  ever  since  ?    A.     Yes  sir. 

Q.  When  did  you  buy  it  ?  A.  Oh,  well,  I  guess  the 
paper  says  it.     I  could  not  exactly  tell  the  date. 

Q.  I  mean  about  when;  about  how  many  years  ago? 
A.  Well,  I  could  not  exactly  tell  whether  it  is  five  years 
or  less. 

Q.     It  is  dated  in  1892.     A.     Well,  then  I  bought  it. 

Q.  You  bought  it  in  that  year?  A.  I  bought  it  and 
then  3^ou  know  it  was  due  once  and  he  lengthened  it. 

Q.     Extended  it  ?    A.     Yes,  sir." 

Indorsements  on  the  note,  which  \vith  the  note  were  put 
in  evidence,  show  that  three  semi-annual  payments  of  inter- 
est were  made  on  the  note  after  its  maturity  at  the  rate  of 
six  per  cent  per  annum. 

From  these  facts  counsel  for  appellants  contend  that 
there  was  an  extension  of  the  note,  and  that  in  the  absence 
of  proof  to  the  contrary,  the  presumption  is  that  the  exten- 
sion was  for  a  time  beyond  the  date  of  the  filing  of  the  bill; 
that  when  the  existence  of  a  state  of  things  is  established, 
the  law  will,  in  the  absence  of  contrary  evidence,  presume 
its  continuance.  The  premise  of  the  argument,  namely, 
that  a  valid  extension  is  binding  on  the  parties  to  it,  was 
not  proved,  but  is  merely  assumed.  There  is  no  proof  that 
there  was  an  extension  for  any  definite  time,  which  is  nec- 
essary. 3  Randolph  on  Commercial  Paper,  Sec.  1820,  and 
cases  cited. 

Neither  is  there  any  proof  of  a  consideration  for  the 
alleged  extension,  which  is  also  necessary,  and  without 
which  there  could  be  no  extension  binding  <m  the  holder  of 
the  note.  3  Randolph  on  Commercial  Paper,  Vol.  2,  Sec. 
402,  and  Vol.  3,  Sec.  1822;  Story  on  Promissory  Notes,  7th 
Ed.,  Sec.  413;  Stuber  v.  Schack,  83  111.  191. 

From  the  mere  fact  that  the  holder  of  the  note  received 
payments  of  interest  at  the  rate  of  six  percent  per  annum 
after  the  maturity  of  the  note,  a  valid  and  binding  agree- 
ment of  extension  can  not  be  inferred.  Appellant,  in  her 
answer,  disclaims  all  knowledge  of  the  execution  of  the  note 
and  mortgage,  and  sets  up  no  defense.  She  does  not  deny 
the  allegation  of  the  bill  that  the  note  was  overdue.  In 
Bacon  v.  Schepflin,  185  111.  122,  the  court  held  that  ^^  ao 
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agreement  based  upon  a  valid  consideration,  to  extend  the 
time  of  payment  of  the  debt  to  a  date  beyond  the  time 
when  the  suit  is  brought,  can  not  be  pleaded  in  bar  of  the 
action,  but  only  in  abatement;"  that  such  an  agreement  is 
a  dilatory  proceeding.  Story,  in  his  work  on  Equity  Plead- 
ing, 9th  Ed.,  Sec.  708, says: 

"  All  declinatory  and  dilatory  pleas  in  equity  are  properly 
pleas,  if  not  in  abatement,  at  least  in  the  nature  of  pleas  in 
abatement;  and,  therefore,  in  general,  the  objections  founded 
thereon  must  be  taken  a7ite  litem  contestatiim  by  plea,  and 
are  not  available  by  way  of  answer,  or  at  the  hearing." 

In  Crone  v.  Crone,  180  111.  599,  the  court  say  : 

"  The  rule  in  chancery  is,  that  a  defendant  is  bound  to 
apprise  the  complainant,  by  his  answer,  of  the  natpre  of  the 
defense  he  intends  to  set  up,  and  that  a  defendant  can  not 
avail  himself  of  any  matter  of  defense  which  is  not  stated 
in  his  answer,  even  though  it  should  appear  in  the  evi- 
dence."    Citing  Johnson  v.  Johnson,  114  III.  611. 

The  objection  that  there  was  an  agreement  for  extension 
being  dilatory  in  its  nature,  and  going  not  to  the  merits  of 
the  appellee's  claim,  but  merely  to  the  present  remedy,  as 
held  by  the  court  in  Bacon  v.  Schepflin,  supra,  it  would 
seem  that,  in  accordance  with  the  principles  of  pleading, 
both  at  law  and  in  equity,  it  should,  as  stated  by  Mr.  Justice 
Story,  be  pleaded  in  abatement.  But  however  this  may  be, 
the  absence  of  proof  of  a  valid  and  binding  agreement  for 
an  extension  is,  of  itself,  sufficient  to  dispose  of  appellants' 
contention. 

We  are  of  opinion  that  there  was  no  error  in  allowing 
appellee  interest  on  the  note  after  its  maturity  at  the  rate 
of  seven  per  cent  per  annum. 

The  decree  will  be  affirmed. 


92      ttlll 
al94s  252| 


John  8.  Hanna  et  al.  v.  Drovers  National  Bank. 

1.  Slander— 0/  Credit— Refusal  to  Pay  a  Cheek.— Where  a  check  is 
drawn  by  a  person  in  trade  in  favor  of  and  delivered  to  a  third  pei-son 
who  preseniB  the  same  to  the  bank  upon  which  it  is  drawn  for  payment 
and  is  refused  payment  for  want  of  funds,  when  there  are  ample  funds 
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in  the  bank  belonging  to  the  drawer  of  the  check  and  applicable  to  its 
payment,  such  refusal  is  wrongful,  and  entitles  the  drawer  of  the  check 
to  an  action  for  wrongfully  slandering  his  credit  in  his  business. 

2.  Banks  and  Banking— Pr/wfn  a  Wrongful  Refusal  to  Pay  a  Cheek 
is  Not  a  Slander  of  tlie  Drawer's  Credit.^ A  refusal  by  a  bank  to  pay  a 
depositor  upon  his  own  demand,  can  not  be  said  to  constitute  a  publish- 
ing of  the  discredit  of  the  depositor  so  as  to  entitle  him  to  an  action  for 
slandering  his  credit.  The  wrongful  act,  to  sustain  an  action  of  this 
kind,  will  not  exist  in  the  mere  fact  of  the  refusal  to  pay  the  money  to 
the  depositor  over  the  counter  of  the  bank;  such  action  would  be  a  pri- 
vate matter  between  the  bank  and  the  depositor,  to  which  no  publicity 
or  injury  to  the  reputation  would  necessarily  attach. 

Trespass  od  the  Case,  for  slander  of  credit.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Affirmed.    Opinion  filed  January  15,  1901. 

Lloyd  G.  Kirkland  and  J.  S.  Hdey,  attorneys  for  appel- 
lants. 

Georob  p.  Merrick,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

The  appellants  sued  the  appellee  in  trespass  on  the  case, 
for  what  may  be  called  a  slandering  of  their  credit  as 
traders.  By  direction  of  the  trial  judge  the  jury  found  a 
verdict  for  the  defendant,  and  from  a  judgment  entered  on 
the  verdict,  this  appeal  comes. 

The  amended  declaration  consists  of  four  counts.  In 
each  of  the  counts  it  is  set  out  that  defendant  was  on  June 
10,  1890,  engaged  in  the  general  banking  business  in  Chi- 
cago, and  that  plaintiffs,  comprising  the  firm  of  Hanna,  Son 
&  Co.,  were,  on  that  date,  and  prior  thereto,  depositors  in 
defendant  bank,  and  on  that  date  had  on  deposit  in  said 
bank  an  amount  ample  to  meet  all  checks  theretofore  drawn 
by  them  on  said  bank;  that  plaintiffs  were  on  that  date 
and  prior  thereto,  engaged  in  the  live  stock  commission 
business  at  Union  Stock  Yards,  Chicago,  under  said  firm 
name  of  Ilanna,  Son  &  Co.,  and  received  live  stock  by  the 
carloads,  to  sell  on  commission,  and  were  as  such  firm,  of 
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good  name,  credit,  reputation  and  business  standing;  and 
sets  out  in  three  several  counts,  that  plaintiflFs  drew  three 
checks  on  said  bank,  one  on  June  J,  1890,  in  favor  of  Hess 
Bros,  for  $3,300,  one  on  same  date  in  favor  of  Rittenhouse 
&  Embree  for  $32.32,  and  another  on  June  9, 1890,  in  favor 
of  Philo  A.  Otis  for  $40,  which  checks  were  duly  presented 
to  defendant  by  said  parties,  respectively,  for  payment  on 
or  about  said  dates,  and  payment  refused  in  each  case, 
although  plaintiffs'  balance  on  deposit  was  then  ample  to 
pay  said  checks.    The  fourth  count  is  stated  later  on. 

Defendant  filed  the  general  issue  and  three  special  pleas 
of  former  adjudication.  The  substance  of  these  pleas  was, 
that  in  a  certain  cause  in  the  Circuit  Court  of  Cook  County 
wherein  one  Clemmer  and  others,  being  consignors  of  the 
stock  to  Hanna,  Son  &  Co.,  mentioned  in  the  amended 
declaration  in  this  cause,  were  complainants,  and  plaintiffs 
and  defendant  in  this  action,  were  defendants,  a  final  decree 
was  entered  July  16,  1894,  finding  that  the  moneys  on 
deposit  in  defendant's  bank  to  the  credit  of  Hanna,  Son  & 
Co.  on  June  10,  1890,  were  the  proceeds  of  sales  of  stock 
shipped  to  Hanna,  Son  &  Co.  by  said  consignors,  for  sale, 
and  in  equity  belonged  to  said  consignors,  and  that  the 
bank  had  knowledge  of  that  fact,  and  decreeing  said  bank 
to  pay  said  money's  to  said  consignors,  and  that  the  appli- 
cation of  said  moneys  to  the  payment  of  a  note  held  by  the 
bank,  of  John  S.  Hanna,  William  P.  Hanna  and  S.  W. 
Sinclair,  was  unlawful  and  unauthorized.  Subsequently  a 
demurrer  to  the  special  pleas  was  sustained,  and,  by  leave 
of  court,  the  same  matters  set  out  in  the  pleas  of  former 
adjudication  were  repeated  in  a  notice  of  defense  under  the 
statute,  and  the  cause  went  to  trial  under  the  plea  of  the 
general  issue  and  such  notice  of  defense. 

The  decree  of  the  Circuit  Court,  set  out  in  the  notice  of 
defense,  was  affirmed  by  the  Supreme  Court.  (Clemmer  et 
al.  v.  Drovers  Xational  Bank,  157  111.  206.)  The  effect  of  that 
decree  was  to  establish  that  all  the  moneys  in  the  bank  to 
the  credit  of  Hanna,  Son  &  Co,,  were  the  proceeds  of  the 
sale  of  live  stock  shipped  to  Hanna,  Son  &  Co.  as  commis- 
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sion  merchants,  by  the  complainants  and  cross-complainants, 
in  the  Circuit  Court  suit,  (called  country  shippers,  for  brev- 
ity's sake,)  and  were  trust  moneys,  and  belonged  to  the 
country  shippers;  that  the  bank  knew  that  said  moneys  were 
the  proceeds  of  the  sales  of  stock  sold  by  Ilanna,  Son  &  Co,, 
on  commission  for  the  shippers  thereof;  that  Hanna,  Son  & 
Co.  were  and  had  been  for  some  time  prior  to  said  June  10, 
1890,  insolvent,  and  the  bank  had  knowledge  thereof;  thai 
Hess  Bros.,  in  whose  favor  the  check  for  $3,300  (mentioned 
in  the  first  count)  was  drawn,  had  no  valid  claim  against 
the  bank  on  account  of  said  check,  and  that  the  country 
shippers  were  entitled  to  receive  from  the  bank  the  whole 
amount  of  said  moneys  so  deposited  in  the  name  of  Hanna, 
Son  &  Co.  And  th«  bank  was  decreed  to  pay  said  moneys 
to  the  country  shippers,  and  Hess  Bros,  were  perpetually 
enjoined  from  proceeding  against  the  bank  on  said  check. 
(The  controversy,  if  there  was  any,  as  to  the  small  checks, 
mentioned  in  the  second  and  third  counts,  seems  to  have  in 
some  way  dropped  out,  or  been  eliminated.) 

It  would  seem  plain  enough  from  an  examination  of  the 
decree  of  the  Circuit  Court  and  the  opinion  of  the  Supreme 
Court  afBrming  the  same,  that  as  to  the  fond  in  bank  there 
has  been  a  complete  adjudication,  and  that  no  wrong  was 
done  by  the  bank  to  Hanna,  Son  &  Co.  by  refusing  to  pay 
the  same  to  the  check-holders.     Hanna  v.  Read,  102111.  596. 

But  it  is  contended  that  there  was  a  liability  by  the  bank 
to  the  plaintiffs  under  the  fourth  count.  That  count  alleged 
generally,  as  in  the  second  and  third  counts,  the  business  of 
the  plaintiffs  and  of  the  bank,  and  their  relation  to  each 
other  as  depositors  and  bankers,  and  that  plaintiffs  had  a 
free  and  unincumbered  balance  to  their  credit  on  their 
account  with  the  bank,  and  then  proceeded  to  state  (in  lan- 
guage quoted  from  appellants'  abstract) : 

"  On  June  10,  1890,  plaintiffs,  as  such  commission  mer- 
chants, were  indebted  to  certain  consignors  of  stock,  for 
consignment  of  stock  shipped  to  plaintiffs  to  be  sold  on 
commission  and  proceeds  to  be  turned  over  to  said  consign- 
ors, and  plaintiffs'  deposit  account  at  said  bank  included 
funds  derived  from  such  commission  sales  and  held  in  trust 
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by  plaintiffs  for  said  consignors,  all  of  which  facts  were 
known  to  defendant,  and  plaintiffs'  firm  then  had  on  its 
said  account  with  said  bank  a  free  and  unincumbered  bal- 
ance suflicient  to  pay  said  indebtedness;  and  said  firm  on 
said  date  demanded  of  defendant  the  balance  to  ])laintiffs^ 
credit  on  its  said  account  to  pay  said  indebtedness  to  said 
consignors,  and  it  was  defendant's  duty  then  to  pa}^  said 
balance  on  said  firm's  demand,  to  preserve  plaintiffs'  credit; 
yet  defendant,  well  knowing  the  premises  and  contriving 
and  maliciously  intending  to  injure  plaintiffs  in  their  good 
name,  credit,  etc.,  in  their  said  business,  and  to  cause  them 
to  be  believed  and  reputed  to  be  unworthy  of  credit,  not 
regarding  its  said  duty,  did  willfully  and  maliciously  refuse 
to  pay  said  balance  on  demand,  to  the  discredit  and  damage 
of  plaintiffs."    . 

The  wrongful  refusal  so  alleged  is  not  to  pay  a  check 
drawn  by  the  plaintiffs  in  favor  of  a  third  person,  but 
merely  a  refusal  to  pay  said  balance  on  a  verbal  demand 
therefor  made  by  the  plaintiffs.  If  it  be,  the  written  notice 
dated  June  10,  1890,  given  by  the  bank  to  plaintiffs,  that 
the  bank  had  exhausted  the  balance  by  applying  it  to  its 
own  use,  obviated  the  formality  of  drawing  and  present- 
ing a  check  for  the  funds,  still  a  refusal  to  pay  a  depositor 
himself  upon  his  own  demand,  can  not  be  said  to  constitute 
a  publishing  of  the  discredit  of  the  depositor  so  as  to  enci- 
tle  him  to  an  action  for  slandering  his  credit.  The  wrong- 
ful act  to  sustain  an  action  of  this  kind  would  not  exist  in 
the  mere  fact  of  a  refusal  to  pay  money  demanded  by  the 
depositor  over  the  counter  of  the  bank.  That  would  be  a 
private  matter  between  the  two,  to  which  no  publicity  or 
injury  to  reputation  need  attach.  If,  however,  a  check 
were  drawn  by  a  person  in  trade,  in  favor  of  and  delivered 
to  a  third  person,  who  should  present  the  same  for  pa}'ment 
and  then  be  refused  for  want  of  funds,  there  being  money 
in  the  bank  belonging  to  the  drawer  of  the  check  and  appli- 
cable to  its  payment,  then  a  refusal  to  pay  would  be  wrong- 
ful, and  entitle  the  drawer  to  an  action  for  wrongfully 
slandering  his  credit  in  his  business. 

The  case  of  Schaffner  v.  Ehrman,  139  111.  109,  states 
the  law  upon  that  subject  in  substantially  that  way,  ».nd 
seemingly  limits  the  right  of  action  to  one  who  has  drawn 
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a  check.  Such  was  the  construction  put  upon  the  effect  of 
that  decision  by  the  learned  trial  judge,  and  we  think  the 
conclusion  is  a  just  one.  There  ought  not  to  be  a  recovery 
for  a  wrong  w^here  no  wrong  was  done.  Aside  from  the 
fact  that  the  fourth  count  fails  to  state  a  case  of  a  wrong 
done,  it  appears  from  the  Clemmer  case,  supra^  that  appel- 
lants were  not  entitled  to  the  money,  or  any  part  of  it.  We 
think  the  case  was  correctly  decided  by  the  Superior  Court 
judge,  and  the  judgment  will  be  affirmed. 


Tlie  Adams  &  Westlake  Go.  t.  Wiiliam  Westlake. 

1.  Recovery— PTIi^Ti  to  he  Sustained  Under  the  Common  Counts — 
Collateral  Undertakings. — Where  the  undertaking  sued  upon  is  acoliat- 
eral  promise  the  declaration  must  be  special;  but  when  it  is  an  original 
undertaking,  a  recovery  may  be  had  under  the  common  counts. 

2.  Contracts  —  When  the  Undertaking  is  Collateral.  —  Where 
another  party  is  primarily  liable  as  principal  debtor,  and  the  relations 
of  debtor  and  creditor  remain  unchanged,  both  as  to  the  right  and  the 
remedy,  and  no  trust  is  created  by  th«  transaction  out  of  which  the 
promise  arises,  such  promise  is  in  its  nature  collateral  and  not  original, 

8.  Statute  of  Frauds—  When  it  May  be  Relied  njyon  VVUhotU 
Pleading  it. — When  a  party  declares  upon  the  common  counts  only,  and 
seeks  to  recover  upon  a  contract  which  is  within  the  statute  of  frauds,  it 
is  competent  to  rely  upon  that  statute  as  a  defense  without  pleading  it, 
and  advtmtage  may  be  taken  of  it,  on  the  evidence  under  the  general 


As^nmpsit,  under  the  common  counts.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Reversed  and  remanded.     Opinion  filed  January  15,  1901. 

Raymond  &  Omouundro,  attorneys  for  appellant. 
Cutting.  Castlk  &  Williams,  attorneys  for  appellee. 

Mr.  Justice  IIorton  delivered  the  opinion  of  the  court. 

In  this  case  a  judgment  was  obtained  by  apjiellee  against 
appellants  in  the  trial  court  for  §1,200.  Appellee,  by  con- 
tract in  writting,  granted  to  the  Adams  &  Westlake  Manu- 
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facturing  Company,  a  Michigan  corporation,  the  exclusive 
right  to  manufacture  certain  patented  articles  under  United 
States  patents  owned  by  appellee,  for  which  said  corpora- 
tion agreed  to  pay  to  appellee  a  certain  fixed  amount,  annu- 
ally, as  royalty.  It  is  contended  by  appellee  that  said 
Michigan  corporation  transferred  to  the  appellant,  an  Illi- 
nois corporation,  all  of  its  assets,  including  the  right  to 
manufacture  under  said  license.  There  are  two  such  license 
contracts.     In  one  of  them  it  is  provided  as  follows,  viz. : 

"  IV.  The  said  William  Westlake  hereby  agrees,  upon  the 
request  of  the  said  The  Adams  &  Westlake  Manufacturing 
Company,  made  on  or  before  the  expiration  of  the  term  of 
this  agreement,  to  extend  this  license  and  agreement  for 
the  terra  of  five  additional  years  from  and  after  January  1, 
1891,  upon  the  same  terms  of  payment  of  royalty  as  set 
forth  in  Article  III  above  written,  that  is,  upon  the  pay- 
ment of  two  hundred  dollars  ($200)  per  annum  during  the 
extended  term." 

By  the  other  license  agreement  it  is  provided  that  said 
manufacturing  company  ''shall  have  the  option  to  extend 
the  time  of  said  agreement  and  license "  for  the  term  of 
five  years. 

In  apt  time  the  attorney  for  both  of  said  corporations, 
by  letter  to  appellee,  dated  December  27,  1890,  said  : 

"  Dea.r  Sir:  I  beg  to  add  to  my  recent  letter  to  you  this 
formal  notice  that  my  clients  elect  to  extend  for  the  period 
of  five  (5)  years  from  December  31,  1890,  their  contracts 
with  you  dated  October  24, 1881,  and  February  2,  1886,  of 
which  notice  kindly  acknowledge  receipt." 

The  record  shows  no  reply  to  this  letter.  The  appellee 
never  extended  said  "  license  and  agreement." 

The  declaration  contains  no  special  count,  but  only  the 
common  counts  in  assumpsit,  viz.,  for  goods  sold  and  deliv- 
ered; for  money  lent;  for  money  paid,  laid  out  and  expended; 
for  money  had  and  received;  for  interest  due  and  owing; 
for  work  and  material;  and  on  account  stated. 

To  this  declaration  a  plea  of  the  general  issue  was  filed. 
These  are  all  the  pleadings  in  the  case. 

Can  a  recovery  be  sustained  upon  the  facts  in  this  record 
under  the  common  counts  i    The  rule  in  this  State  is  that 
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where  the  promise  sued  apon  is  a  collateral  undertaking, 
then  the  declaration  must  be  special;  but  when  the  promise 
is  regarded  as  an  original  undertaking,  a  recovery  may  be 
had  under  the  common  counts.  (Power  v.  Rankin,  1 14  111. 
62,  57;  Runde  v.  Runde,  59  111.  98,  102;  Brand  v.  Whelan, 
18  111.  App.  186,  190.) 

"  If  another  is  primary,  as  principal  debtor,  and  the  rela- 
tions of  debtor  and  creditor  remain  unchanged,  both  as  to 
the  right  and  the  remedy,  and  no  trust  is  created  by  the 
transaction  out  of  which  the  promise  arises,  such  promise 
is  in  its  nature  collateral  and  not  original."  (Eddy  v.  Rob- 
erts, 17  111.  507.)  See  also  Robinson  v.  Holmes,  82  111. 
App.  307. 

The  testimony  is  conclusive  that  appellee  never  extended 
either  one  of  said  contracts  or  assented  to  such  extension. 
True,  as  contended  by  counsel  for  appellee,  apiiellant  or  the 
Michigan  corporation  paid  royalty  for  one  year  after  the 
expiration  of  the  term  fixed  by  the  original  contract,  but 
appellee  swore  in  November,  1892,  that  he  "  never  assented 
to  the  payment  of  royalty  for  the  purpose  of  extending  said 
contracts,"  and  that  he  "never  had  any  contract  with" 
appellant  and  was  "  under  no  obligations  to  it."  In  the 
same  affidavit  appellee  swore  as  follows,  viz.: 

"  I  observed  some  years  ago  what  I  supposed  to  be  a 
change  in  the  name  of  complainant  (the  Michigan)  com- 
])any,  but  I  supposed  for  convenience  the  word  '  manufac- 
turing '  had  been  dropped,  and  I  never  knew  until yestenlay 
that  a  new  corporation  had  been  oro^anized  under  the  laws 
of  Illinois  by  the  name  *  The  Adams '&  Westlake  Company,' 
in  which  company  I  never  had  any  interest  and  never  con- 
sented to  the  use  of  my  name.'  " 

After  that,  royalty  was  tendered  to  appellee  twice,  which 
he  refused  to  accept,  and  no  royalty  was  ever  paid  to  or 
accepted  by  him  after  he  made  that  affidavit.  Appellee 
could  not  have  made,  and  can  not  in  a  law  proceeding  be 
held  to  have  made,  a  contract  with  appellant  when  he  did 
not  know  of  the  existence  of  such  corporation  or  party  as 
appellant.  Upon  the  facts  in  this  case  a  recovery  can  not 
be  sustained  upon  a  declaration  which  contained  only  the 
common  counts. 
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Two  days  prior  to  the  commencement  of  the  trial  in  the 
court  below,  appellant  moved  the  court  for  leave  to  file  a 
plea  of  the  statute  of  limitations,  which  motion  was  denied. 

It  is  urged  by  counsel  for  appellant  that  it  was  error  to 
deny  that  motion.  Where  there  is  no  allegation  that  the 
defendant  has  made  a  contract  that  comes  within  the  pur- 
view of  the  statute  of  frauds,  it  will  be  time  enough  to 
plead  that  statute  when  it  appears  that  a  recovery  is  sought 
upon  such  a  contract.  Taylor  v.  Merrill,  55  111.  52,  5S; 
Durant  v.  Rogers,  71  111.  121,  124. 

But  when  a  party  declares  on  the  common  counts  only, 
and  seeks  to  recover  upon  a  contract  which  is  within  the 
statute  of  frauds,  it  is  competent  to  rely  on  that  statute  as  a 
defense  without  pleading  it,  and  advantage  may  be  taken 
of  it,  on  the  evidence  under  the  general  issue.  Beard  v. 
Converse,  S4r  111.  512,  516;  Prante  v.  Schutte,  18  111.  App.  CA. 

The  appellee  claims  the  right  to  recover  for  four  years' 
^oyalt3^  Each  annual  payment  was  a  separate  cause  of 
action,  and  a  recovery  might  have  been  had,  if  at  all,  upon 
each  of  such  payments  separately.  One  of  them  was  pay- 
able (if  ever)  more  than  five  years  prior  to  the  commence- 
ment of  this  suit.  It  is  included  in  the  verdict  and  judgment. 
It  should  not  have  been,  even  if  appellee  was  entitled  to 
recover  in  this  case. 

The  record  shows  that  there  was  litigation  between  these 
parties  in  the  United  States  Court  for  the  Southern  District 
of  New  York,  wherein  the  validity  of  the  alleged  extension 
of  the  agreement  under  which  it  is  claimed  that  appellant 
became  liable  to  appellee  was  involved.  As  this  cause  must 
be  remanded  for  another  trial  we  shall  not  review  in  detail 
the  facts  concerning,  or  the  effect  of  the  New  York  liti^a- 
tion.  Suffice  it  to  say  that  we  do  not  see  from  the  testi- 
mony now  before  the  court  why  the  appellee  is  not,  in  effect, 
estopped  thereby  from  recovering  in  the  case  at  bar. 

No  contract  is  shown  upon  which  the  appellee  can  recover 
against  the  appellant,  under  the  pleadings  in  the  case  at  bar. 

For  the  errors  indicated  the  judgment  of  the  Superior 
Court  is  reversed  and  the  cause  remanded. 
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Mary  A.  Robinson  and  William  L.  Robinson  t.  John  J. 

Henaghan. 

1.  Landlord  and  Tenant— ^8  to  Repairs  Made  NeceJtsary  by  the 
Tenant's  Fault.^A  landlord  is  under  no  obligations  to  make  repairs 
when  such  repairs  are  made  necessary  by  the  negligence  of  the  tenant, 
for  which  such  tenant  is  responsible,  and  he  should  not  be  permitted  to 
visit  the  consequences  of  his  negligence  upon  his  landlord. 

2.  Eviction—  H'^hen  an  Entry  to  Make  Repairs  is  Not. — An  entry 
by  the  landlord  at  the  request  of  the  tenant  for  the  purpose  of  making 
repairs  is  not  an  eviction. 

8.  Lease— Abrogation  o/,  WJien  Under  Seal. — A  lease  under  seal  is 
not  to  be  abrogated  by  vague  and  uncertain  testimony. 

Action  for  Rent. — Appeal  from  the  Superior  Court  of  Ck)ok  County: 
the  Hon.  Elbridqe  Hanecy,  Jud^e,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  January  15,  1901. 

John  Kino,  attorney  for  appellants. 

Wm.  a.  Cunnea,  attorney  for  appellee. 

Mr.  Justice  HoRTON  delivered  the  opinion  oftheconrt. 

Appellants  leased  to  appellee  the  dwelling  hcJiise,  4649 
Calumet  avenue,  for  the  term  of  two  years  from  May  1, 
1898,  the  rent  being  made  payable  monthly.  This  suit  was 
commenced  May  1,  1899,  by  appellants  against  appellee  to 
recover  for  rent  unpaid  under  said  lease.  In  the  trial  court 
a  judgment  was  rendered  against  appellants  for  costs  and 
they  prosecute  this  appeal  to  reverse  that  judgment. 

That  appellee  executed  the  lease,  entered  into  possession 
of  the  premises,  continued  to  reside  there  until  December 
2,  1898,  received  the  premises  when  the  same  were  in  good 
condition  and  repair,  and  did  not  pay  rent  for  a  part  of  the 
term  prior  to  May  1,  1899,  are  conceded  facts. 

November  29,  1898,  the  grates  in  the  heating  apj^aratus 
were  burned  out  or  melted  and  dropped  down  and  for  that 
reason  the  house  could   not  be   properly  heated.      Such 
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grates  were  comparatively  new,  having  been  put  in  the 
preceding  January.  The  undisputed  testimony  is  that  they 
were  in  use  by  appellee  and  were  destroyed  because  the 
ashes  under  them  were  not  removed,  that  being  negligence 
on  the  part  of  appellee. 

Appellee  informed  appellant  Wm.  S.  Robinson  that  the 
furnace  was  out  of  order  and  was  told  to  ask  the  parties 
who  put  it  in  to  repair  it.  This  appellee  did,  but  as  they 
did  not  go  to  the  house  to  make  the  repairs  as  quickly  as  he 
desired,  he,  the  same  day,  applied  to  L.  K.  Smith  &  Brother, 
the  agents  of  appellants  to  collect  the  rents.  They  told  him 
to  go  to  another  party.  He  did  so,  and  that  party  at  once 
and  in  the  presence  of  appellee  called  Smith  &  Brother  on 
the  telephone  and  were  by  them  told  to  go  to  the  house  and 
make  the  repairs.  The  second  party  applied  to,  proceeded 
at  once  to  the  house  and  made  the  repairs,  which  were  not 
completed  until  December  3, 1898.  Appellee  contends  that 
it  was  cold  weather  at  the  time,  that  the  house  could  not 
be  properly  warmed,  that  the  repairs  were  not  made  as 
promptly  and  quickly  as  the}^  might  and  should  have  been, 
and  that  he  was  therefore  justified  in  moving  out  of  the 
house,  which  he  did  December  2d.  He  rented  the  house 
into  which  he  moved  November  30th,  before  it  was  possible 
to  have  replaced  the  grates,  which  had  been  destroyed  by 
his  fault  and  not  that  of  appellants.  The  rent  to  be  paid 
to  appellants  under  said  lease  is  $55  per  month,  and  that  of 
the  house  to  which  appellee  mo<^ed  was  either  $25  or  $35 
per  month  and  appellee  swore  that  he  could  not  tell  which, 
but  that  "  that  had  nothing  to  do  with  our  moving." 

Appellants  were  under  no  legal  obligation  to  make  such 
repairs.  (Friedman  v.  Schwabacher,  64  111.  App.  423;  Mc- 
CouU  V.  Herzberg,  33  111.  App.  542.)  Such  rei)airs  were 
made  necessary  by  negligence  for  which  appellee  is  respon- 
sible and  he  should  not  be  permitted  to  visit  the  conse- 
quences upon  the  appellants. 

The  re-entry  (if  it  be  such)  by  appellants  at  the  request  of 
appellee  to  make  the  repairs  to  the  furnace  was  not  an 
eviction.    (Humiston,  Keeling  &  Co.  v.  Wheeler,  70  111.  App. 
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34^9.)  But  it  is  contended  by  appellee  that  there  was  unrea- 
sonable delay  in  making  the  repairs  and  that  he  was  by 
that  justified  in  leaving  the  premises  and  absolved  from  lia- 
bility to  pay  rent  under  said  lease.  This  contention  is  not 
sustained  by  the  evidence. 

The  parties  to  whom  the  appellants  referred  the  appel- 
lee to  have  such  repairs  made  had  the  castings  on  hand 
with  which  to  make  the  repairs.  The  party  to  whom  the 
second  application  was  made  had  to  have  the  grates  cast 
and  he  swears  that  it  was  done  as  quickly  as  it  could  be. 
But  appellee  must  have  intended  to  vacate  the  house  with- 
out regard  to  any  delay  in  making  repairs  for  he  rented 
another  house  at  once. 

Appellee  had  much  more  to  do  with  procuring  the  par- 
ties to  make  the  repairs  than  appellants  did.  Practically 
appellants  only  assented  to  appellee's  act  in  procuring  parties 
to  make  the  repairs.  Neither  of  the  appellants  nor  Smith 
&  Brother  went  to  either  of  the  parties  applied  to,  to  make 
such  repairs. 

It  is  also  contended  by  counsel  for  appellee  that  there 
"  was  sufficient  evidence  of  the  termination  of  appellee's 
tenancy."  This  contention  is  based  wholly  upon  the  testi- 
mony of  the  appellee  which  in  that  regard  is  as  follows, 
viz : 

"  The  moving  was  completed  the  evening  of  December 
2d,  between  eight  and  nine  o'clock.  I  went  back  the  next 
morning  (December  3d)  for  the  keys.  I  found  both  men 
at  work  and  ordered  them  out.  The  evening  before,  Smith 
says,  when  you  move  out,  deliver  me  the  Keys.  I  asked 
tliem  how  they  got  in,  and  they  said  through  the  window. 
I  ordered  them  out,  locked  the  window,  delfvered  the  keys, 
and  threatened  to  call  an  officer,  because  I  had  orders  from 
Smith  to  return  the  keys  and  leave  the  premises. 

Mr.  Monroe  moved  us.  It  was  the  afternoon  we  moved 
that  Smith  instructed  me  to  leave  the  keys." 

That  testimony  is  not  sufficient  to  sustain  the  position  of 
appellee.  He  does  not  state  to  whom  he  delivered  the  keys. 
The  connection  would  indicate  that  it  was  to  the  workmen. 
But  of  course  he  does  not  mean  that.  The  only  other  par- 
ties he  refers  to  in  connection  with  the  keys  are  Smith  & 
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Brother.  But  he  does  not  state  to  what  person,  or  where, 
or  whether  they  were  accepted  by  anybody  authorized  to 
receive  them.  This  testimony  is  too  vague  and  uncertain 
to  support  a  claim  that  a  sealed  instrument  was  thus  abro- 
gated. 

But  more  than  that.  There  is  no  testimony  whatever 
that  Smith  &  Brother  were  agents  for  appellants  wjth 
power  to  cancel  the  lease  or  terminate  the  tenancy.  It  can 
not  be  implied  that  they  were  agents  with  that  power  from 
the  fact  that  they  were  agents  to  collect  the  rents.  The 
lease  appears  to  be  signed  by  appellants  in  person,  not  by 
Smith  &  Brother  as  agents  or  attorneys  in  fact. 

Appellee  says  that  it  was  the  evening  of  December  2d, 
that  ''Smith  says,  when  you  move  out,  deliver  me  the 
keys."  That  was  the  same  evening  when  he  says  the  mov- 
ing was  completed.  That  does  not  amount  to  a  request  or 
consent,  or  agreement  to  terminate  the  liability  of  appellee 
to  pay  rent.  The  lease  provides  that  if  appellee  should 
vacate  or  abandon  the  premises,  the  same  should  be  re-let 
by  appellants  and  that  appellee  should  pay  to  appellants, 
all  loss,  if  any,  occasioned  by  such  vacating  and  re-letting. 
Even  by  the  statement  of  appellee  it  does  not  appear  that 
Smith  requested  him  to  vacate  the  premises.  He  had 
already  vacated  them  or  was  doing  so.  It  was  then  the 
duty  of  appellants,  under  said  provision  of  the  lease,  to 
re-rent  the  premises  upon  the  best  terms  that  they  could. 
To  do  that  it  was  very  desirable  that  the  keys  should  be 
accessible. 

Not  only  is  there  no  testimony  tending  to  show  that 
"  Smith  "  or  Smith  &  Brother  had  any  authority  so  to  do, 
but  the  testimony  is  not  sufficient  to  show  that  he  or  they 
ever  assumed  or  agreed  to  the  termination  of  said  tenancy 
or  to  assent  to  the  vacation  or  abandonment  of  said  premises, 
or  to  accept  a  surrender  thereof.  There  is  no  theory  upon 
which,  from  this  record,  the  judgment  of  the  trial  court 
can  be  sustained. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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^ — —  Clara  H.  Patterson  y.  James  P.  Houston. 

1.  AvMissiovB— statements  of  Account  ^The  rendering  of  a  state- 
nient  of  account  by  a  creditor  to  his  debtor  is  in  the  nature  of  an 
admission,  and  where  it  has  not  been  procured  through  any  element  of 
fraud  or  mistake,  is  to  be  regarded  as  an  admission  of  the  strongest 
kind,  but  is  not  conclusive  as  a  matter  of  law,  and  as  an  admission  only, 
is  to  be  weighed  together  with  all  the  other  evidence  in  the  case. 

Creditor's  Bill, — Appeal  from  the  Circuit  CJourt  of  Cook  County;  tlie 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
January  7,  1901.    Rehearing  denied. 

Statement. — This  appeal  is  from  a  decree  in  a  suit  begun 
by  creditor's  bill. 

Appellee,  who  is  a  physician,  had  a  claim  against  James 
F.  Haley  upon  a  quantum  meruit  for  professional  services. 
Haley  transferred  his  property,  consisting  of  real  estate,  to 
appellant,  his  daughter.  Appellee  obtained  a  judgment 
against  Haley  for  Sf>56.30  by  confession.  Upon  this  judg- 
ment, after  execution  returned  unsatisfied,  appellee  filed 
this  creditor's  bill.  The  cause  was  referred  to  a  master  in 
chancery.  The  litigants  agreed  that  the  only  issue  to  be 
tried  was  the  amount  due  to  appellee  for  professional  serv- 
ices.   The  following  colloquy  took  place  at  the  trial : 

"  The  Master  :  I  understand  that  they  concede  the  lia- 
bility of  Clara  H.  Haley  to  pay  the  just  amount  of  these 
fees  to  the  extent,  I  suppose,  of  the  value  of  the  property 
which  she  has  received  from  her  father.  Is  that  correct, 
Mr.  Willoughby  ? 

Mr.  Willoughby  :  Yes,  sir.  The  only  issue  here  is  the 
amount  of  the  bill. 

The  Master:  It  was  a  clear  understanding  that  the 
property  in  the  hands  of  Miss  Haley  was  to  be  liable  to  the 
extent  of  its  value  for  what  was  equitably  due  for  that 
account." 

Clara  H.  Haley,  afterward  intermarried  with  one  Patter- 
son, is  the  appellant. 
The  property  received  by  appellant  from  James  F.  Haley 
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is  shown  to  be  worth  more  than  the  amount  of  appellee's 
judgment. 

The  evidence  discloses  that  about  April  1, 1898,  appellee, 
at  the  request  of  appellant,  sent  to  her  a  bill  for  the  serv- 
ices now  in  question,  and  the  amount  of  the  bill  as  then 
rendered  was  $380.  Appellee  testified  that  this  bill  was 
rendered  upon  the  distinct  understanding  that  it  repre- 
sented the  amount  which  he  would  be  willing  to  receive  in 
payment,  if  the  payment  were  made  at  once  or  within  a 
short  time.  He  testified  to  conversation  with  appellanti  as 
follows : 

"  She  said  to  me  that  she  was  getting  into  shape  so  that 
she  would  be  able  to  nay  some  of  her  debts,  and  that  if  I 
would  send  her  the  bill  for  services  I  had  rendered  to  her 
father  she  thought  that  within  a  few  days  she  would  be 
able  to  pay  me  m  case  the  bill  was  not  made  too  large.  I 
told  her  that  1  would  send  a  bill  that  would  represent  what 
I  was  willing  to  take  for  the  bill  for  services  in  case  the 
account  was  paid  within  a  few  days.  She  said  very  well, 
or  all  right." 

Appellant  denied  this  conversation.  Afterward,  about 
April  14,  1898,  appellee  again  demanded  payment  of  this 
bill  from  appellant.  The  bill  for  $380,  rendered  in  April, 
1898,  was  not  paid,  and  in  June,  1898,  the  judgment  which 
is  the  basis  of  this  bill  was  entered  by  confession. 

The  only  other  evidence  relative  to  the  antount  due  to 
appellee  for  his  services,  aside  from  the  rendering  of  the 
statement  of  account  above  referred  to,  consists  of  testi- 
mony of  medical  men  presented  by  appellee  to  show  that 
the  amount  for  which  the  judgment  was  rendered,  viz.,*^ 
$656.30,  is  a  reasonable  amount  of  compensation  for  the 
services  rendered. 

The  finding  of  the  master  in  chancery  upon  the  one  issue 
of  fact  presented  is  as  follows  : 

''  I  am  of  the  opinion  that  the  amount  for  which  judg- 
ment was  rendered  against  James  F.  Haley,  to  wit,  the 
sum  of  $656.30  was,  under  the  evidence  in  this  case,  a  rea- 
sonable charge  for  the  complainant's  services  rendered 
to  the  said  James  F.  Haley  and  his  wife,  and  was  well 
within  the  customary  and  usual  charges  obtaining  among 
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physicians  practicing  in  the  city  of  Chicago,  and  that  the 
judgment  therefor  was  not  for  too  large  a  sura." 

The  court  entered  a  decree  in  favor  of  appellee  in  con- 
formity with  the  foregoing  recommendation  of  the  master 
in  chancery. 

RooEKs  &  Mahoxey  and  Feedkrick  A.  Willocghby, 
attorneys  for  appellant. 

Louis  Spahn,  attorney  for  appellee. 

Mk,  Justice  Sears  delivered  the  opinion  of  the  court. 

But  one  question  is  presented  upon  this  appeal,  viz.,  as  to 
whether  the  decree  is  contrarv  to  the  evidence  in  allowing 
to  appellee  the  amount  of  $656.30  as  just  and  reasonable 
compensation  for  his  professional  services.  And  this  ques- 
tion is  in  effect  reduced  to  a  question  of  law,  viz.,  whether 
the  mere  fact  that  appellee  had  previously  rendered  a  bill 
for  only  $3S0  is  conclusive  as  against  him  that  he  is  justly 
entitled  to  no  more  than  that  amount.  All  the  evidence 
heard  in  the  cause,  aside  from  the  fact  of  the  rendering  of 
the  bill,  goes  to  show  that  the  amount  of  the  judgment  is  a 
reasonable  amount  to  be  allowed  for  the  services  of  appel- 
lee. Therefore  we  can  hot  say  that  the  decree  is  contrarv 
to  the  evidence,  unless  it  may  be  said  that  the  mere  fact  of 
the  rendering  of  the  prior  bill  for  a  lesser  amount  operates 
as  a  sort  of  estoppel  upon  appellee  to  now  preclude  him 
from  asserting  a  larger  claim.  This  is  in  effect  the  conten- 
tion of  counsel  for  appellant,  and  they  rely  in  this  behalf 
upon  the  decision  in  Daniels  v.  Wilbur,  60  111.  526.  We  do 
not  regard  the  decision  in  that  case  as  announcing  any  such 
doctrine.  Upon  the  facts  in  that  case  it  was  held  that  the 
bill  first  rendered  should  be  taken  as  the  limit  of  recovery, 
because  under  the  circumstances  of  that  case  it  constituted 
an  admission  of  the  strongest  character  by  the  claimant  as 
to  the  real  value  of  his  services.     The  court  said  : 

"This  deliberate  estimate  which  Wilbur  himself,  in  view 
of  all  the  facts  in  the  case,  placed  upon  the  value  of  his 
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• 

services  in  the  bill  presented,  was  an  admission  of  the 
strongest  character  tnat  it  was  all  that  his  services  were 
reasonably  worth — an  admission  so  strong  that  under  the 
circumstances  of  this  case  and  for  aught  that  appears  in 
this  record  to  detract  from  its  force,  we  think  it  should 
constitute  the  utmost  limit  of  any  recovery  on  the  part  of 
Wilbur." 

But  the  court  did  not  hold  that  the  rendering  of  the  bill 
was  conclusive  upon  the  claimant  as  a  matter  of  law,  or 
that  it  was  anything  more  than  an  item  of  evidence,  an 
admission  which  should  be  weighed  together  with  all  the 
other  evidence  in  the  case.  That  the  rendering  of  such  a 
statement  is  in  the  nature  of  an  admission,  and,  where  it 
has  not  been  procured  through  any  element  of  mistake  or 
fraud,  that  it  is  an  admission  of  the  strongest  character,  is 
doubtless  true.  But  it  is  not  conclusive  as  a  matter  of  law. 
It  is  still  an  admission  only,  an  item  of  evidence,  to  be 
weighed  together  with  all  the  other  evidence  in  the  cause. 
Reardon  v.  Clover,  81  111.  App.  626;  Williams  v.  GLenny, 
16  N.  T.  389;  Stryker  v.  Cassidy,  76  N.  Y.  60;  Sherwood 
V.  Hauser,  94  N.  Y.  626;  Miller  v.  Beal,  26  Ind.  234;  Nau- 
man  v.  Zoerhlant,  21  Wis.  472,  star  page,  466;  Brauns  v. 
City,  78  Wis.  81. 

There  is  no  evidence  here  to  establish  that  appellant 
.  accepted  the  statement  rendered  and  agreed  to  pay  the 
amount  of  it. 

Upon  a  consideration  of  all  the  evidence  and  treating  the 
rendering  of  the  statement  of  account  by  appellee  as  an 
admission,  we  are  not  prepared  to  hold  that  the  decree  is 
manifestly  against  the  weight  of  the  evidence.  The  medi- 
cal men  called  by  appellee  testified  that  the  amount  recov- 
ered was  a  reasonable  compensation  for  the  services  rendered. 
Xo  evidence  was  proffered  by  appellant  to  show  that  the 
amount  of  the  judgment  was  an  excessive  allowance  for  the 
services  rendered.  The  circumstances  attending  the  ren- 
dering of  the  prior  bill  were  disclosed  to  the  master  and  the 
chancellor.  The  conclusion  reached  by  them  can  not  be  set 
aside  by  this  court  upon  the  ground  that  the  single  fact  of 
the  admission  by  appellee  so  clearly  outweighs  all  the  other 


628  Appellate  Courts  op  Illinois. 

Vol,  92.]  L.  V.  Trans.  Co.  v.  PillBbury-Washbum  Flour  MiIIb  Co. 

evidence  in  the  case  as  to  make  the  decree  manifestly 
bad.    No  good  reason  is  shown  why  interest  upon  the  judg- 
ment should  not  be  allowed  by  the  decree. 
The  decree  is  affirmed. 


LehighYalley  Transportation  Go.  T.Pillsbnry- Washburn 
Flour  Mills  Go. 

t.  Common  Cakriebb— Implied  Contract  in  Accepting  Goods  for 
Shipment  Beyond  their  Lines, — In  the  absence  of  restrictions,  consented 
to  by  the  shipper,  limiting  its  oono-act  of  carriage  to  its  own  line,  a 
carrier,  by  accepting  for  shipment  goods  marked  to  a  point  beyond  its 
own  terminus,  impliedly  agrees  to  carry  the  goods  to  their  destination. 

2.  QAMR—Right  to  Limit  their  lAobUity.—A  common  carrier  may,  by 
special  contract  with  the  shipper,  limit  its  liability  to  such  damaice  or 
loss  as  may  arise  upon  its  own  line  of  carriage. 

Assampsit,  for  money  paid,  etc.  Appeal  from  the  Huperior  Court  of 
Cook  County;  the  Hon.  Phiup  Stein,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Af&rmed.  Opinion 
flled  January  16, 1901. 

Ullmann  &  Hackek,  attorneys  for  appellant. 

Fbank  F.  Eebd,  attorney  for  appellee. 

Mb.  Justice  Hobton  delivered  the  opinion  of  the  court. 

In  April,  1895,  appellee  shipped  from  Minneapolis,  Min- 
nesota, seventeen  car  loads  of  flour  by  the  Chicago,  Mil- 
waukee and  St.  Paul  Eailway  and  six  car  loads  by  the 
Wisconsin  Central  Kailroad,  consigned  to  itself  at  New 
York.  Upon  the  shipping  receipts  or  bills  of  lading  issued 
by  the  railroad  companies  at  Minneapolis,  and  below  the 
name  of  the  consignee  and  the  place  of  destination,  are  the 
following,  viz.:  "  Care  L.  V.  T.  Co.,  Milwaukee.  Lighter- 
age free.  Hold  at  Buffalo,  K  T.,  for  orders."  The  letters 
*'  L.  V.  T.  Co."  refer  to  appellant.  Also,  upon  the  bills  of 
lading  is  the  following,  viz. :  "  Rate  from  Minneapolis  to 
New  York,  22^  cents  per  100  pounds.' 
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Appellant  owned  and  operated  a  line  of  boats  between 
Milwaukee  and  Baffalo.  The  flour  was  delivered  by  the 
railroad  companies  in  Milwaukee  to  appellant  and  by  the 
latter  shipped  upon  its  steamer  Cayuga  en  route  to  Buffalo. 
The  steamer  was  wrecked  on  Lake  Michigan  and  the  flour 
wholly  lost.  It  was  the  custom  for  appellant  to  pay  the 
charges  of  the  initial  carrier.  In  this  case  the  steamer  was 
lost  the  next  day  after  she  sailed  and  before  the  charges 
had  been  paid  to  the  railroad  companies.  The  bills  were 
presented  to  appellant  by  the  railroad  companies  for  their 
charges  but  such  bills  were  returned  with  the  request  on 
behalf  of  appellant  that  the  railroad  companies  collect  the 
same  from  appellee.  This  the  railroad  companies  sought 
to  do  but  the  appellee  declined  to  pay  them.  Afterward 
appellant  paid  the  bills  to  the  railroad  companies,  amount- 
ing to  $629.76.  This  suit  is  brought  by  appellant  to  recover 
from  appellee  the  amount  thus  paid.  A  jury  was  waived 
and  the  cause  submitted  to  the  court  for  trial.  The  court 
found  the  issues  for  the  appellee  and  entered  judgment 
against  appellant  for  costs. 

The  English  rule  obtains  in  this  State,  which  is  as  follows, 
viz:  " In  the  absence  of  restrictions,  consented  to  by  the 
shipper,  limiting  its  contract  of  carriage  to  its  own  line, 
a  carrier,  by  accepting  for  shipment  goods  marked  to  a- 
point  beyond  its  own  terminus,  impliedly  agrees  to  carry 
the  goods  to  their  destination."  (I.  C.  R.  R.  Co.  v.  Carter, 
165  111.  570,  574;  I.  C.  R.  R.  Co.  v.  Frankenberg,  54  111.  88, 
97;  W.  St.  L.  &  P.  Ry.  Co.  v.  Jaggerman,  1 15  III.  407,  410.) 
But  the  carrier  may,  "  by  special  contract  with  the  ship- 
per, limit  its  liability  to  such  damage  or  loss  as  might  arise 
on  its  own  line  of  carriage,"  as  it  is  held  in  the  same  cases. 

There  is  no  uncertainty  as  to  the  law  in  this  State  upon 
this  point.  Is  there  sufficient  in  the  case  at  bar  to  take  it 
out  of  the  rule  stated  ?  The  point  of  destination  is  definite, 
viz.,  New  York.  The  rate  of  charges  from  the  point  of 
shipment  to  the  point  of  destination  is  specific.  Such  rate 
is  not  left  to  any  general  tariff  of  rates  but  is  fixed  by  spe- 
cial entry  upon  the  shipping  receipts. 
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The  agent  of  appellant  in  the  Northwest  testified  that 
where  a  through  rate  is  made  by  a  western  railroad  com- 
pany, then  when  that  company  delivers  the  goods  to  appel- 
lant it  would  compute  its  proportion  of  that  through  rate 
and  make  a  bill  therefor  to  appellant,  and  appellant  would 
pay  that  bill.  There  was  an  arrangement  between  the 
appellant  and  the  railroad  companies  to  that  eflfect.  Said 
agent  also  testified  that  the  rate  from  Minneapolis  to  Mil- 
waukee was  8.1  centsr  per  hundred  pounds,  as  fixed  under 
the  interstate  commerce  act.  The  through  rate  fixed  by 
the  bill  of  lading  is  22^  cents  per  hundred.  The  propor- 
tion thereof  included  in  the  bills  paid  by  appellant  to  the 
railroad  companies  is  8.55  cents  per  hundred.  It  thus 
appears  that  appellant  did  not  pay  to  the  railroad  com- 
panies the  regular  rate  as  fixed  under  the  interstate  com- 
merce act,  but  a  computed  proportion  of  an  agreed  or 
fixed  through  rate.  Thus  it  is  shown  not  only  that  there 
was  a  through  shipment  at  a  through  rate,  but  that  appel- 
lant knew  that  fact. 

It  does  not  appear  at  whose  instance  the  words  and  let- 
ters "care  L.  V.  T.  Co.,  Milwaukee,"  were  inserted  in  the 
bill  of  lading.  They  may  have  been  put  there  at  the  in- 
stance of  the  railroad  companies  to  show  that  the  shipments 
were  not  "  all  rail."  Neither  does  it  appear  that  appellee 
had  any  business  relation  or  connection  with  appellant. 
On  the  contrary,  Mr.  Hubbard,  a  representative  of  appellee, 
and  the  only  witness  who  was  examined  upon  this  point, 
said  that  he  thought  there  was  no  relation. 

And  the  testimony  also  shows  that  the  words  upon  the 
bills  of  lading  "  Hold  at  Buffalo"  meant  that  the  shipment 
was  on  a  through  rate  from  Minneapolis  to  New  York. 

We  are  fully  convinced  that  the  shipments  in  question 
were,  and  were  intended  to  be,  through  shipments  to  the 
place  of  destination  named  in  the  bills  of  lading.  If  that 
conclusion  be  correct  the  appellee  can  not  recover  and  the 
judgment  of  Ihe  trial  court  was  not  erroneous. 

It  is,  however,  contended  by  appellant  that  it  was  agent 
of  appellee  to  make  the  advances  to  the  railroad  companies. 
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That  depends  upon  the  question  of  whether  the  shipment 
was  a  through  shipment  to  New  York.  If  it  was  such  a 
through  shipment  then  the  appellant  was  not  the  agent  of 
appellee  to  make  such  advances.  (C.  &  N.  W.  Ky.  Co.  v. 
Packet  Co.,  70  111.  217,  222;  The  Frankenberg  case,  ante.) 
Being  a  through  shipment  as  above  shown,  it  follows  that 
the  appellant  was  not  the  agent  of  appellee  for  the  purpose 
claimed. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Michael  J.  Tierney  v.  The  Chicago  Junction  Ry.  Co. 

1.  Fellow-Servants— W7ien  Switching  Crews  Are  Not —Two 
switching  crewB  in  the  employ ,of  different  railroad  companies,  although 
using  the  same  track  for  their  trains,  their  duties  not  being  such  as  to 
bring  them  into  habitual  consociation  and  so  cause  them  to  exercipe  a 
mutual  influence  upon  each  other  promotive  of  proper  caution,  are  not 
to  be  regarded  as  fellow-servants. 

2.  Same— W/io  Are,  When  a  Question  of  Law. — The  question  as  to 
whether  the  relation  of  fellow-servants  exists  is  ordinarily  one  of  fact, 
but  where  the  facts  are  not  disputed  the  question  may  become  one  of 
law. 

8.  Employer  and  Employe— Ordtriary  Perils  of  the  Service  Assumed 
by  the  Employe.— An  employe  of  a  railroad  company  when  he  enters  the 
service  assumes  the  risk  of  in  jm-ies  by  the  ordinary  perils  of  the  service 
in  which  he  is  employed. 

4.  Practice—  Where  the  Court  is  Not  Justified  in  Directing  a  Verdict 
for  the  Defendant. — Where  the  facts  are  such  that  reasonable  men  of 
fair  intelligence  may  draw  different  conclusions  the  question  of  negli- 
gence must  be  submitted  to  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Reversed 
and  remanded.  Mr.  Justice  Hokton  dissenting.  Opinion  filed  Janu- 
ary 15.  1901. 

Archibald  CArrELL  and  D.  F.  Matchett,  attorneys  for 
appellant. 

Winston  &  Meaghee,  attorneys  for  appellee;  Frederick 
K.  Babcock,  of  counsel. 
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Mr.  Justice  Fbeeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  for  personal  injuries.  Upon  the 
conclusion  of  all  the  evidence,  the  Superior  Court  directed 
the  jury  to  find  the  defendant  not  guilty.  From  that  find- 
ing and  the  consequent  judgment  this  appeal  is  prosecuted. 

There  was  evidence  tending  to  show  the  following  state 
of  facts :  Appellant  was  employed  as  a  switchman  by  the 
Illinois  Central  Railroad  Company.  The  injury  of  which 
he  complains  was  received  at  the  stock  yards,  to  which  he 
had  been  sent  as  a  member  of  a  switching  crew  for  the  pur- 
pose of  hauling  away  such  cars^  loaded  or  empty,  as  had 
been  collected  by  the  appellees  for  delivery  to  his  employer. 
B}''  arrangement  between  the  Illinois  Central  and  appellee, 
the  latter  were  accustomed  to  place  cars  intended  for 
delivery  to  the  former  upon  two  of  its  tracks  known  as  12 
and  13,  set  apart  for  the  purpose.  The  switching  crew  of 
which  appellant  was  a  member  had  taken  the  cars,  some 
eleven  in  number,  which  were  found  awaiting  it  upon  track 
12,  and  was  proceeding  to  get  those  upon  track  13.  While 
his  own  train  was  backing  down  upon  track  13  for  the  pur- 
pose of  coupling  onto  the  cars  there  standing,  appellant 
walked  just  ahead  until,  when  the  end  of  his  train  had 
slowly  approached  within  about  three  feet  of  the  nearest 
of  the  line  of  cars  to  be  taken,  he  put  himself  in  position, 
link  pin  in  hand,  to  mak^  the  coupling.  At  that  moment 
the  entire  line  of  seventeen  cars  standing  still  behind  or 
beside  him,  to  which  he  was  about  to  couple  on,  was  sud- 
denly and  violentl}''  shoved  forward  without  warning,  with 
force  sufficient  to  push  back  the  slowly  approaching  Illi- 
nois Central  train  and  engine  a  distance,  it  is  said,  of  some 
thirty  feet,  and  to  break  the  draw  bar  of  the  car  by  which 
appellant  was  injured,  and  to  damage  said  car  so  as  to  put  it 
in  "bad  order"  and  make  repairs  necessary.  Appellant 
was  knocked  down,  his  right  foot  was  caught  under  a  ear 
wheel,  and  the  injury  inflicted  for  which  he  seeks  to  re- 
cover. The  accident  was  caused  b}'  a  switching  crew  in  the 
employ  of  appellee  which  shunted  or  "  kicked"  upon  track 
13  and  against  the  cars  there  standing,  a  number  of  addi- 
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tional  cars,  which  had  no  brakeman  to  slow  them  down  and 
lessen  the  force  of  the  collision.  The  seventeen  standing 
cars  which  appellant  was  about  to  couple  to  his  own  train, 
were  struck  with  the  full  force  of  whatever  rate  of  motion 
the  moving  cars  had  when  so  "  kicked  "  upon  track  13  by 
appellee's  switching  engine.  There  is  evidence  tending  to 
show  that  the  cars  so  ^'  kicked"  on  to  track  13  came  from 
around  a  curve  and  could  not  be  seen  by  appellant  from 
the  position  he  had  occupied,  and  that  he  had  no  means  of 
knowing  of  their  approach.  He  was  intent  upon  making 
the  coupling,  and  it  is  claimed  had  no  reason  to  suppose 
the  cars  with  which  he  was  making  connection  and  which 
had  been  placed  there  for  that  purpose  would  be  interfered 
with  from  their  rear. 

Appellee's  position  is  that  appellant  was  an  experienced 
switchman,  familiar  with  the  location  of  the  tracks  and  the 
movement  of  the  cars  thereon;  that  he  assumed  the  risks  of 
his  employment,  and  was  injured  in  consequence  of  his  own 
negligence  or  that  of  his  fellow-servants,  and  can  not 
recover;  and  that  therefore  it  was  the  duty  of  the  court  to 
direct  a  verdict  for  defendant,  as  was  done. 

We  can  not  agree  with  appellee's  contention  that  the  two 
switching  crews  were  fellow-servants.  The  crew  to  which 
appellant  belonged  was  not,  according  to  the  undisputed 
evidence,  in  the  employ  of  appellee,  while  the  crew  by 
whose  act  the  injury  was  inflicted  were  appellee's  servants. 
Their  duties  were  not  such  as  to  bring  the  two  crews  into 
habitual  consociation,  and  so  cause  them  to  ^^  exercise  a 
mutual  influence  upon  each  other  promotive  of  proper  cau- 
tion." See  Spry  Lumber  Co.  v.  Duggan,  182  111.  218(222), 
and  cases  there  cited.  We  are  referred  by  counsel  for  ap- 
pellee to  the  case  of  Clark  v.  C,  B.  &  Q.  R.  R.  Co.,  92  111. 
43,  apparently  as  sustaining  their  contention  that  appellant 
and  appellee's  switching  crew  were  engaged  in  a  common 
employment.  This  point  was  not,  however,  passed  upon 
by  the  court  in  that  case.  It  was  held  as  of  no  consequence, 
it  appearing  that  the  plaintiff  was  injured  by  one  of  the 
ordinary  perils  of  the  service  in  which  he  was  engaged; 


634  Appellate  Courts  of  Illinois. 

Vol.  92.]  Tiemey  v.  Chicago  Junction  Ry.  Co. 

that  the  railway  company  had  adopted  rules  and  regula- 
tions as  to  the  operation  of  its  trains,  which,  had  they  been 
observed  by  the  servants  of  its  lessee,  would  have  prevented 
the  injury;  that  more  than  this  it  could  not  do;  and  that  the 
plaintiff  had,  when  he  entered  the  service,  assumed  as  an 
ordinary  hazard  the  risk  that  the  employes  of  another  road 
which  he  knew  was  operating  trains  on  the  same  track, 
might  be  guilty  of  negligence  exposing  him  to  danger.  In 
the  case  at  bar,  however,  the  alleged  negligence  was  that 
of  appellee's  own  servants,  and  there  is  no  evidence  that 
appellee  had  adopted  rules  and  regulations  with  reference 
to  the  time  or  manner  of  switching  cars  onto  the  receiving 
tracks  from  which  they  were  to  be  taken.  It  had  fixed  cer- 
tain hours  when  such  cars  were  to  be  called  for,  but  this 
was  to  prevent  interference  by  the  outside  roads  with  each 
other  in  getting  their  cars  away — not  to  regulate  sw^itching, 
which,  according  to  appellee's  evidence,  was  going  on  all  the 
time.  We  do  not  regard  the  Clark  case  as  applicable  to 
the  evidence  before  us.  While  the  question  as  to  whether 
the  relation  of  fellow-servant  exists  is  one  of  fact,  yet 
where,  as  here,  the  facts  are  not  disputed,  the  question  may 
become  one  of  law.  C.  &  E.  I.  K.  R.  Co.  v.  Driscoll,  176 
111.  330  (335).  Appellant  was  employed  by  the  Illinois  Cen- 
tral, not  by  appellee.  In  Penn.  Co.  v.  Backes,  133  111.  255 
(262),  it  was  said,  that  even  if  the  relation  of  master  and 
servant  had  existed  between  appellee  and  the  appellant  in 
that  case,  the  latter  was  required  in  switching  its  cars  not 
to  do  so  in  a  reckless  manner,  but  with  due  regard  to  the 
safety  of  those  who  might  be  employed  on  a  switch  or  sjde 
track;  citing  Rolling  Mill  Co.  v.  Johnson,  114  111.  50,  in 
which  it  was  held  gross  negligence  to  back,  without  notice, 
a  train  against  a  car  which  was  being  unloaded,  with  such 
violence  as  to  put  it  in  motion. 

We  come  then  to  the  question  whether  the  evidence,  both 
for  plaintiff  and  defendant,  upon  the  charge  of  negligence, 
with  all  the  inferences  which  the  jury  might  justifiably 
draw  therefrom,  is  or  is  not  sufficient  to  support  a  verdict 
for  the  plaintiff,  should  one  be  returned.     Instructions  tak- 
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ing  the  case  from  the  jury  should  onl}'^  be  ^iven  where  the 
evidence  is  wholly  insufficient,  if  credited  to  sustain  a  ver- 
dict for  the  plaintiff.  Where  there  is  evidence  tending  to 
sustain  the  issues  in  behalf  of  the  plaintiff,  the  weight  to  be 
given  thereto  must  be  submitted  to  the  jury.  This  evidence 
must  be  such  that  the  jury  could,  without  acting  unreason- 
ably in  the  eye  of  the  law,  decide  in  favor  of  the  plaintiff. 
Boyle  V.  I.  C.  R.  R.  Co.,  88  111.  App.  255  (257).  Can  it  be 
said  in  the  present  case  that  but  one  reasonable  inference 
can  be  drawn  from  the  evidence,  and  that  appellee  was 
beyond  reasonable  controversy,  not  guilty  of  negligence 
causing  the  injury  complained  of?  "Where  the  facts  are 
such  that  reasonable  men  of  fair  intelligence  may  draw  dif- 
ferent conclusions  the  question  of  negligence  must  be  sub- 
mitted to  the  jury."  C.  &  K  W.  Ey.  Co.  v.  Hansen,  166 
111.  623  (629).  We  regard  the  evidence  in  this  case  as  tend- 
ing to  show  facts  of  such  a  character.  It  is  true  that  there 
is  apparent  conflict  upon  some  material  matters,  but  such 
conflict  it  is  the  duty  of  the  jury  to  consider,  and  determine 
the  facts. 

As  the  case  must  be  retried,  it  is  proper  to  say  that  we 
are  to  be  understood  as  expressing  no  opinion  upon  tbe 
facts,  merely  holding  that  there  Avas  evidence  which  should 
have  been  submitted  to  the  jury,  and  that  it  was  error  for 
the  court  to  instruct  the  jury  what  their  verdict  should  be. 
The  judgment  of  the  Superior  Court  must  be  reversed  and 
the  cause  remanded. 

Mk.  Justice  Horton  : 

I  can  not  concur  in  the  above  opinion.  It  seems  to  me 
to  be  in  conflict  with  the  following  cases,  when  considered 
together,  viz.:  C.  &  E.  I.  R.  R.  Co.  v.  Driscoll,  176  111.  330; 
C,  B.  &  Q.  R.  R.  Co.  V.  Clark,  2  111.  App.  596,  affirmed  in 
Clark  V.  C,  B.  &  Q.  R.  R.  Co.,  92  111.  43. 
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George  Niepsehield  t.  Emilie  Renss^  Adm. 

1.  Courts— TTiK  Not  Aid  Parties  in  Collusion  to  Cheat,  Etc— 
Where  the  facts  show  a  contrivance  and  design  by  a  party,  knowing  of 
the  existence  of  a  chattel  mortgage,  in  collusion  with  the  mortgagor  to 
cheat  the  mortgagee,  such  party  can  not  receive  the  aid  of  tlie  courts  in 
furtherance  of  such  design.  Good  faith  and  the  absence  of  fraudulent 
intent  must  characterize  all  contracts. 

2.  Chattel  Mobtqagbs— Good  Faith  Required— Record.— It  is  only 
when  a  chattel  mortgage,  acknowledged  and  recorded  as  the  law 
requires,  is  made  in  good  faith,  that  it  becomes  good  and  valid  from  the 
time  it  is  filed  for  record.    (R.  S.  Chapter  95,  Section  4.) 

Claim  in  Probate.— Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1900.  AflSrmed.  Opinion  filed  January 
15,  1901. 

Stein  &  Platt,  attorneys  for  plaintiff  in  error. 

Tennky,  MoConnell,  Coffben  &  Habding,  attorneys  for 
defendant  in  error. 

Mk.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Plaintiflf  in  error  filed  a  claim  originally  in  the  Probate 
Court,  against  the  estate  of  William  Burk,  deceased,  to 
recover  the  value  of  certain  personal  property,  which  had 
been  taken  by  the  deceased  in  his  lifetime  under  a  chattel 
mortgage  executed  in  his  favor  by  one  Max  Andree. 
Plaintitf  in  error  alleges  that  said  chattel  mortgage  was 
invalid,  because  said  mortgagor,  Andree,  resided  in  North 
Chicago,  whereas  the  instrument  was  acknowledged  before 
a  justice  of  the  peace  of  the  town  of  South  Chicago;  and  he 
seeks  to  recover  from  the  estate  of  the  deceased  by  reason 
of  an  alleged  chattel  mortgage  which  he  claims  became  a 
prior  valid  lien  upon  the  same  property,  although  of  later 
date,  but  which  was  properly  acknowledged  before  a  justice 
of  the  peace  of  the  town  in  which  the  said  mortgagor 
resided. 
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It  is  conceded  that  the  mortgage  to  Bark  was  not  acknowl- 
edged in  the  town  or  precinct  where  the  mortgagor  resided, 
as  the  statute  requires.  (R.  S.  Chap.  95,  Sec.  2.)  It  was, 
however,  given  for  an  actual  existing  debt  and  was  good  as 
between  the  parties  thereto,  even  though  the  requirements 
of  the  statute  as  to  execution,  acknowledgment  or  record 
were  not  complied  with.  Badger  v.  Batavia  Paper  Manfg. 
Co.,  70  111.  302  (306);  McDowell  v.  Stewart,  83  111.  638  (640); 
Webster  v.  Nichols,  104  111.  160  (177).  It  would  be  invalid, 
probably,  against  a  third  party,  who,  acting  in  good  faith, 
acquired  an  interest  in  the  property  by  a  valid  incumbrance 
placed  thereon  in  compliance  with  the  statute.  It  is  never- 
theless only  when  a  chattel  mortgage  acknowledged  and 
recorded  as  the  statute  required,  is  hona  fide^  that  it  be- 
comes "  good  and  valid  from  the  time  it  is  filed  for  record," 
etc.    (R.  S.  Chap.  95,  Sec.  4.) 

The  mortgage  under  which  plaintiff  in  error  claims,  pur- 
ports upon  its  face  to  have  been  properly  acknowledged 
and  recorded.  It  is  true  the  entr}^  in.  the  justice  docket,  also 
introduced,  does  not  fully  comply  with  the  statute  (R.  S. 
Chap.  95,  Sec.  3)  which  requires  the  justice  before  whom 
the  instrument  is  acknowledged  to  enter  in  his  docket  a 
memorandum  of  the  acknowledgment  substantially  in 
accordance  with  a  form  therein  set  forth.  No  one  could 
tell  by  an  examination  of  that  entry  itself  what  the  nature 
of  the  document  was,  whether  it  was  acknowledged  or 
whether  it  was  still  in  force.  The  docket  did  not  expressly 
give  notice,  even  of  the  material  fact  that  Andree  had  mort- 
gaged his  property,  which  was  said  in  Pease  v.  Fish  Furni- 
ture Co.,  176  111.  220,  to  be  the  main  object  of  the  statute. 
See  Koplin  v.  Anderson,  88  111.  120. 

But  whether  the  entry  on  the  justice  docket  be  regarded 
as  sufficient  or  not,  there  is  undisputed  testimony  that  the 
mortgage  to  plaintiff  in  error  was  not  given  in  good  faith. 
He  does  not  himself  testify;  and  there  is  direct  evidence,  not 
contradictied,  tending  to  show  that  the  so-called  mortgage 
was  never  delivered  to  him,  that  it  represented  no  real 
obligation,  and  that  it  was  executed  and  recorded  in  pursu- 
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ance  of  a  fraudulent  intent  on  the  part  of  the  mortgi^or  to 
prevent  the  deceased  from  collecting  an  honest  debt.  What 
is  said  in  Great  Western  Ins.  Co.  v.  Staaden,  26  111.  360,  is 
directly^  in  point : 

"  Here  the  facts  show  a  contrivance  and  design  by  the 
appellant,  knowing  of  the  existence  of  the  mortgage,  in 
collusion  with  the.  mortgagor,  to  cheat  the  mortgagee.  The 
parties  can  not  receive  our  aid  in  furtherance  of  such  inten- 
tion nor  do  we  think  the  law  requires  it.  Good  faith 
and  absence  of  fraudulent  intent  must  characterize  all  con- 
tracts." 

Counsel  for  plaintiff  in  error  argue  that  the  Circuit  Court 
erred  in  not  "  requiring  the  defendant  to  proceed  with  his 
evidence  or  submitting  the  controverted  questions  of  fact 
to  the  jury,"  and  in  directing  a  verdict  for  defendant  in 
error.  No  offer  of  additional  evidence  was  made,  and  the 
fraudulent  purpose  and  want  of  actual  consideration  passing 
from  plaintiff  in  error  to  the  alleged  mortgagor  can  not  be 
fairly  said  to  have  been  controverted.  No  other  verdict 
could  have  been  sustained,  and  the  court  was  not  bound  to 
submit  the  cause  to  the  jury.  Boyle  v.  I.  C.  R.  R.  Co.,  SS 
III.  App.  265  (257).  The  judgment  of  the  Circuit  Court  will 
be  affirmed. 


Gid.  E.  Newman  v.  Greeley  State  Bank. 

1.  Service  of  Process— Oj^er'«  Return  Prima  Facie  Evidence  Only. 
—The  return  of  an  officer  upon  a  summons  of  his  service,  is  prima  fade 
evidence  only  of  the  service,  and  such  return  may  be  contradicted  or 
overcome  by  competent  evidence  to  the  contrary. 

2.  SAUE^Judgmenta  by  Default  in  Foreign  Courts,— A  certified 
transcript  of  the  judgment  record  of  a  Nebraska  court  showed  that  the 
judgment  there  was  obtained  by  default,  and  that  the  court  obtained 
jurisdiction  of  the  defendant  by  reason  of  a  summons  upon  which  the 
return  of  service  of  the  officer  is  as  foUows  :  **  I  received  this  writ  and 
on  July  31,  1895,  I  served  it  by  leaving  a  certified  copy  of  this  writ  and 
indoi-sements  thereon  at  the  usual  place  of  residence  of  the  said  Q. 
E.  N.,  defendant,  in  Douglas  county,  Nebraska."  In  the  deposition 
of  the  officer,  which  was  read  at  the  trial  in  the  court  below,  he  testi- 
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fied  that  he  served  the  summons  in  question  **  at  the  usual  place  of 
residence,"  as  he  supposed.  It  appeared  from  other  evidence  introduced 
on  the  trial  that  the  defendant  did  not  reside  at  the  place  named  in  the 
return,  but  at  another  and  different  place.  It  was  held  that  under  the 
statute  of  Nebraska,  requiring  that  the  service  of  summons  shall  be  by 
delivering  a  copy  of  the  summons  to  the  defendant  personally  or  by 
leaving  one  at  his  usual  place  of  residence,  the  service  was  not  sufficient 
to  give  the  court  jurisdiction. 

3.  Foreign  Judgments— -Force  and  Effect  to  be  Given  in  this  State, 
—Where  a  suit  is  brought  in  this  State  upon  a  judgment  rendered  in 
another  State,  such  judgment  will  be  given  the  same  force  and  effect 
here  as  it  has  in  the  State  where  rendered. 

Debt,  on  a  Foreign  Judgment.— Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Reversed  and  re- 
manded.   Opinion  filed  January  15,  1901. 

Bangs,  Wood  &  Bangs  and  Samuel  Cohen,  attorneys  for 
plaintiff  in  error. 

Geo.  Willard  and  Sidney  B.  Smith,  attorneys  for  defend- 
ant in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  action  in  debt  upon  a  judgment  rendered  by 
the  County  Court  of  Douglas  County,  Nebraska. 

A  certified  copy  or  transcript  of  the  judgment  record  of 
the  Nebraska  court,  introduced  in  evidence,  shows  that  the 
judgment  there  was  obtained  by  default.  It  also  appears 
therefrom  that  the  court  there  obtained  jurisdiction  over 
the  defendant,  by  reason  of  a  summons,  upon  which  the 
return  of  the  officer  is  as  follows:  "I  received  this  writ, 
and  on  July  31, 1895, 1  served  it  by  leaving  a  certified  copy 
of  this  writ  and  indorsements  thereon  at  the  usual  place  of 
residence  of  Gid.  E.  Newman,  defendant,  in  Douglas  county, 
Nebraska."  The  deposition  of  the  officer  was  read  at  the 
trial  in  the  court  below.  He  testified  that  he  served  the 
summons  in  question  "  at  the  usual  place  of  residence,  as  I 
understood  it,  of  Gid.  E.  Newman,  at  the  corner  of  Seven- 
teenth and  Dodge,  No.  1703  Dodge  street,"  in  Omaha. 
He  further  says,  "  I  served  it,  as  I  supposed,  at  the  usual 


640  Appellate  Courts  of  Illinois. 

Vol.  92.]  Newman  v.  Greeley  State  Bank. 

place  of  residence,"  etc.  It  appears,  however,  from  undis- 
puted testimony,  introduced  in  behalf  of  plaintiff  in  error, 
that  the  latter  did  not  then  reside  at  1703  Dodge  street, 
but  his  usual  place  of  residence  at  that  time  was  at  the  cor- 
ner of  T  wenty-second  and  Daven port  streets.  The  Nebraska 
statute,  which  by  stipulation  was  put  in  evidence,  provides 
as  follows :  "  The  service  shall  be  by  delivering  a  copy  of 
the  summons  to  the  defendant  personally,  or  by  leaving  one 
at  his  usual  place  of  residence,  at  any  time  before  the  return 
day." 

It  is  contended  by  counsel  for  plaintijBf  in  error  that  the 
Nebraska  court  had  no  jurisdiction  to  render  the  judgment; 
that  the  evidence  sufficiently  disproves  the  officer's  returo, 
and  shows  that  service  was  not  had  in  accordance  with  the 
requirements  of  the  Nebraska  statute  at  Newman's  usual 
place  of  residence,  and  that  he  had  no  legal  notice  of  the 
pendency  of  the  suit.  In  this  we  are  compelled  to  concur. 
The  return  of  the  officer  is  on\y  prima  facie  evidence  of  serv- 
ice as  required  by  the  statute.  On  the  other  hand  his  tes- 
timony shows,  not  that  the  copy  was  left  at  Newman's  usual 
place  of  residence,  but  at  what  the  officer  supposed  to  be 
such;  and  there  is  direct  testimony,  not  contradicted,  that 
Newman's  Usual  place  of  residence  was  elsewhere.  Such 
evidence  has  been  held  admissible.  In  Bimelar  v.  Dawson, 
4  Scammon,  636,  the  record  showed  service  on  one  of  the 
defendants  in  Ohio  by  leaving  a  copy  of  the  summons  at 
his  residence,  and  there  was  a  judgment  by  default.  It 
was  held  (p.  543)  that  the  record  was  not  conclusive  but 
only  prima  facie  evidence  of  jurisdiction  of  the  Ohio  court, 
and  that  the  defendant  could  show  "that  by  the  laws  of  that 
State  the  mode  of  service  did  not  give  the  court  jurisdic- 
tion of  his  person."  In  Baker  v.  Palmer,  83  111.  568  (574), 
it  is  in  effect  said  that  a  defendant  may  show  "  that  the  for- 
eign court  had  no  jurisdiction  of  the  subject-matter  or  of 
the  defendant."  In  Zepp  v.  Hager,  70  111.  224,  it  was  held 
that  the  defendant  was,  strictly  speaking,  entitled  to  have 
the  evidence  heard  to  prove  that  he  was  not  in  any  way 
served  with  process,  but  that  as  t\iQ. record  showed  peraofial 
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service^  such  evidence  could  not  overcome  its  recital  of  facts. 
The  present  record  contains  no  such  recital.  In  Hull  v. 
Webb,  78  111.  App.  617,  the  New  York  court  had  found  and 
so  recited  in  the  transcript bf  record  sued  on,  that  there  was 
'*  due  proof  of  the  service  of  the  summons  and  complaint  in 
the  action  upon  the  defendant  Charles  A.  Hull,  personally." 
This  was  properly  held  conclusive  in  the  courts  of  this 
State.  But  the  record  before  us  contains  no  such  finding. 
We  regard  the  evidence  olQfered  to  show  that  there  was  no 
service  giving  the  Nebraska  court  jurisdiction,  as  properly 
admitted. 

Under  the  state  of  facts  thus  appearing,  must  the  judg- 
ment of  the  Nebraska  court  be  deemed  conclusive,  never- 
theless, against  the  plaintiff  in  error  ?  If  it  is  so  in  the  State 
where  it  is  rendered,  then  by  virtue  of  (Art.  4,  Sec.  1)  the 
Constitution  of  the  United  States,  it  is  conclusive  also  in 
Illinois.  By  that  constitution  the  records  and  judicial  pro- 
ceedings of  any  State,  when  properly  authenticated,  are 
required  to  be  given  such  faith  and  credit  "  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usao^e  in 
the  courts  of  the  State  from  which  they  are  taken."  Hence, 
as  it  is  said  in  Dow  v.  Blake,  148  111.,  on  p.  84 : 

"Where  suit  is  brought  in  this  State,  upon  a  judgment 
rendered  in  another  State,  such  judgment  will  here  be  given 
the  same  force  and  effect  as  it  has  in  the  State  where  ren- 
dered." 

In  ascertaining  the  faith  and  credit  which  the  record  sued 
upon  in  the  present  case  would  have  collaterally  in  the 
courts  of  Nebraska,  from  which  State  it  comes,  we  may 
properly  be  guided  by  the  opinion  of  the  Supreme  Court  of 
that  State.  In  the  case  of  Caraf)bell  Printing  Press  &  Mfg. 
Co.  V.  Marder,  50  Nebraska,  283,  is  found  the  latest  expres- 
sion of  that  court  upon  the  subject,  to  which  our  attention 
has  been  called.  It  is  there  held  (p.  287)  to  be  "  the  estab- 
lished law  of  this  State,  that  extrinsic  evidence  is  admissi- 
ble in  a  collateral  proceeding  for  the  purpose  of  impeaching 
an  officer's  return."  A  distinction  is  drawn  by  that  court 
between  a  mere  irregularity  in  the  manner  of  service,  and 
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"a  total  want  of  service,  which  renders  the  judgment  void, 
and  as  illustrations  of  cases  where  there  is  a  total  want 
of  service,  there  is  mentioned  service  by  delivering  a  copy 
to  a  third  person,  not  a  resident  of  the  house  of  defend- 
ant's abode,  and  service  upon  a  stranger,  although  he  is 
the  authorized  agent  of  the  defendant."  The  evidence  in 
the  case  at  bar  tends  to  show  a  total  want  of  service,  as 
defined  in  the  foregoing  language  of  the  Supreme  Court  of 
Nebraska.  The  return  of  the  officer  is  expressly  contra- 
dicted by  the  testimony,  including  his  own,  and  the  County 
Court  of  Douglas  County,  Nebraska,  having  acquired  no 
jurisdiction  to  render  the  judgment  upon  which  this  suit  is 
brought,  such  judgment  is  not  conclusive  in  that  State  nor 
in  this. 

It  is  contended  by  counsel  for  defendant  in  error  that  it 
was  incumbent  on  plaintiflf  in  error  to  show  that  he  had  no 
notice  or  knowledge  of  the  pendency  of  that  suit.  In  this 
we  can  not  concur.  Knowledge  of  the  pendency  of  a  suit 
has  never,  so  far  as  we  are  advised,  been  deemed  equivalent 
to  service  of  summons.  If  there  had  been  proof  that  an 
attempt  at  service  had  actually  reached  the  plaintiflf  in  error, 
although  irregularly,  jurisdiction  would,  according  to  the 
opinion  of  the  Nebraska  Supreme  Court  last  referred  to, 
attach.  "  But  where  the  attempted  service  does  not  reach 
the  defendant  at  all,  there  is  no  service  and  the  proceedings 
are  void."  (Campbell  Printing  Press  v.  Marder,  impra.) 
The  evidence  here  tends  to  prove,  not  merely  that  the  sum- 
mons was  not  left  at  Newman's  residence,  as  in  Enewold  v. 
Olsen,  39  Neb.  59,  referred  to  by  counsel  for  defendant  in 
error,  but  shows  affirmatively  that  it  was  in  fact  left  at 
another  place.  It  can  not  be  necessary,  under  such  circum- 
stances, for  plaintiff  in  error  to  go  further  and  prove  that 
neither  he  nor  any  member  of  his  family  had  notice  of  the 
action.  Such  proof  can  only  be  called  for  when  there  is 
some  pretense,  at  least,  that  the  summons  was  left  at  his 
residence.     Here  there  is  none. 

It  may  be  on  another  trial  defendant  in  error  may  be  able 
to  make  proof  of  facts  tending  to  show  jurisdiction  in  the 
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County  Court  of  Douglas  County,  Nebraska,  to  render  the 
judgment.  But  as  the  case  is  now  presented,  the  judgment 
of  the  Superior  Court  must  be  reversed  and  the  cause  re- 
manded. 


Carter  H.  Harrison,  as  Mayor,  etc.,  et  aL,  r.  The  People 
of  the  State  of  Illinois  ex  rel.,  etc. 

1.  Statutes— General  Rules  of  Construction,— In  the  construction 
of  statutes,  all  general  provisions,  terms,  phrases  and  expressions  are  to 
he  liberally  construed  in  order  that  the  true  intent  and  meaning  of  the 
legislature  may  be  fully  carried  out.     (R.  S.,  Chapter  131,  Section  1.) 

2.  Same— W^e/i  Absurd  Consequences  Will  Result  from  a  Particu- 
lar Construction, — When  the  literal  enforcement  of  a  statute  will  result 
in  great  inconvenience,  cause  injustice,  and  lead  to  consequences  which 
are  absurd  and  whicli  the  legislature  could  not  have  contemplated,  the 
courts  are  bound  to  presume  that  such  consequences  were  not  intended, 
and  adopt  a  construction  which  will  promote  the  ends  of  justice  and 
avoid  the  absurdity. 

8.  Same— ^«  to  Things  Not  Within  the  Letter  of  the  S^^aiufe.— Things 
within  the  intention  of  a  statute  are  to  be  regarded  as  within  it,  although 
not  within  the  letter,  and  things  within  the  letter  are  not  to  be  regarded 
as  within  the  statute  unless  they  are  within  the  intention. 

4.  Same— ly/ieii  Provisions  are  to  he  Construed  Together,— -The  gen- 
eral provisions  of  a  statute  are  to  be  construed  together  in  the  light  of 
the  general  objects  and  purposes  of  its  enactment,  and  so  as  to  give  effect 
to  the  main  intent,  although  particular  provisions  are  thus  construed 
not  according  to  tlieir  literal  reading. 

5.  SkWR— Intention  of  tlie  Law- Makers  to  he  Gathered  from  the  Neces- 
sity of  the  Enactment.—-l!he  intention  of  the  law-makera  in  the  enact- 
ment of  a  statute  is  to  be  gathered  from  the  necessity  or  reason  of  the 
enactment,  and  the  meaning  of  its  words  enlarged  or  restricted  accord- 
ing to  its  true  intent. 

6.  Saiss— Implied  Provisions,  When  to  he  Considered,— 'that  which 
is  implied  is  as  much  a  part  of  a  statute  as  that  which  is  expressed. 

7.  Same— Da^i/  of  the  Courts  in  Determining  the  Meaning  of  a  Stat- 
ute,-—In  determining  the  meaning  of  a  statute  the  courts  will  have 
regard  to  existing  circumstances,  or  contemporaneous  conditions,  and 
also  to  the  objects  sought  to  be  obtained  by  the  statute,  and  the  neces- 
sity or  want  of  necessity  for  its  adoption. 

8.  Ordinances— O/"  Hyde  Park  Relating  to  the  Sale  of  Intoxicating 
Liquor  Construed. — In  the  opinion  of  the  court  it  was  the  intention  of 
the  legislature  and  of  the  lawfully  constituted  authorities  of  the  village 
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of  Hyde  Park  as  well,  that  there  should  be  preserved  to  the  territory  of 
said  village  annexed  to  the  city  of  Chicago,  all  of  the  liquor  ordinances 
of  the  said  village  in  force  at  the  time  of  its  annexation,  for  all  time  to 
come,  except  as  they  provide  for  a  change  therein,  and  that  as  such 
ordinances  they  are  by  said  act  of  annexation  placed  beyond  repeal  by 
the  city  of  Chicago. 

Mandamus. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Reversed,  with  directions. 
Opinion  filed  January  15,  1901. 

Charles  M.  Walker,  Corporation  Counsel,  and  E.  B. 
Mason,  Assistant  Corporation  Counsel,  attorneys  for  appel- 
lant; Walker  &  Payne  and  Edwin  Burritt  Smith,  of  counsel. 

MoRAN,  Mayer  &  Meyer,  attorneys  for  appellee;  T.  A. 
MoRAN,  of  counsel. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
granting  a  peremptory  writ  of  mandamus  to  compel  the 
mayor  and  certain  other  officers  of  the  city  of  Chicago 
to  approve  the  relator's  bond,  and  to  sign  and  deliver  a 
license!  to  him,  authorizing  and  permitting  the  said  relator 
to  sell  and  offer  for  sale  within  the  jcity  of  Chicago,  at  his 
premises  on  Cottage  Grove  avenue  (within  what  is  known 
as  the  prohibition  district  of  the  former  village  of  Hyde 
Park)  malt  liquors  in  quantities  of  one  gallon  or  more  at  a 
time,  and  there  to  carry  on  the  business  of  a  wholesale  malt 
liquor  dealer. 

The  petition  for  the  writ  set  forth  that  the  relator  had 
resided  in  and  carried  on  at  the  said  premises,  constituting 
a  store  or  place  of  business,  for  more  than  seven  years 
last  past,  a  meat  market  and  grocery  business,  and  during 
said  time  was  not  a  brewer  or  engaged  in  any  other  busi- 
ness, except  as  aforesaid. 

No  question  is  raised  by  appellant  as  to  the  sufficiency  of 
the  allegations  of  the  petition  to  entitle  the  relator  to  the 
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mandamus  prayed  for,  if  under  the  law  he  is  entitled  to  a 
license  at  the  place  in  which  he  conducts  his  business. 

The  answer  filed  in  behalf  of  the  respondents  raises  no 
issue  of  fact,  and  the  case  was  determined  by  the  Circuit 
Court  as  a  matter  of  law  arising  on  the  pleadinp^s. 

It  was  recited  in  the  decree  or  judgment  of  the  court: 

"  The  relator  and  each  of  the  respondents  herein,  by  their 
respective  counsel,  having  heretofore  stipulated  and  agreed 
in  open  court  that  this  cause  should  be  heard  by  this  court 
on  tne  pleadings  now  on  file,  and  that  no  evidence  shall  be 
introduced  on  the  hearing  of  this  cause;  that  the  material 
facts,  as  alleged  in  said  petition,  shall  be  taken  as.  trae, 
except  that  it  is  not  admitted  by  the  respondents  that  the 
ordinances,  with  their  amendments,  of  the  village  of  Hyde 
Park,  set  forth  in  the  petition  herein,  are  no  longer  in 
force  and  eflFect;  and  that  the  court,  from  the  pleadings  on 
file,  shall  determine  as  a  question  of  law  whether  the  relator 
is  legally  entitled  to  a  writ  of  mandamus,  or  whether  the 
respondents  are  legally  justified  in  refusing  to  grant  the 
license,  as  prayed  for  in  said  petition." 

The  ordinance  under  which  the  relator  applied  for  a 
license  was  passed  by  the  city  of  Chicago,  and  approved 
April  9,  1897,  being  Art.  3,  Chap.  39,  of  the  Revised  Code 
of  the  city  of  Chicago. 

The  village  of  Hyde  Park  was  annexed  to  the  city  of 
Chicago  June  29, 1889,  under  and  in  pursuance  of  an  act  of 
the  General  Assembly  of  the  State  to  provide  for  the 
annexation  of  cities,  etc.,  commonly  known  as  the  "annex- 
ation act,"  approved  and  in  force  April  25,  1889. 

Section  18  of  that  act  is  as  follows: 

"  When  a  part  or  the  whole  of  an  incorporated  town,  vil- 
lage or  city,  is  annexed,  under  the  provisions  of  this  act,  to 
another  city,  village  or  incorporated  town,  and  prior  to 
such  annexation  an  ordinance  was  in  force  prohibiting  the 
issue  of  licenses  to  keep  dram-shops  within  said  territory  so 
annexed,  or  any  part  thereof,  or  providing  that  such  licenses 
shall  not  be  issued  except  upon  petition  of  a  majority  of 
the  voters  residing  within  a  certam  distance  of  such  pro- 
posed dram-shops,  then  such  ordinance  shall  continue  in  full 
force  and  effect,  notwithstanding  such  annexation  :  Pro- 
vided, the  city  council  or  board  of  trustees,  as  the  case  may 
be,  may  on  petition  of  one-fourth  of  the  voters  of  the  terri- 
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lory  over  which  said  ordinance  extends,  submit  at  an  annual 
municipal  election,  but  not  oftener  than  every  other  munic- 
ipal election,  the  question  to  the  voters  of  such  territory 
whether  or  not  an  ordinance  shall  be  passed  authorizing  the 
issuing  of  dram-shop  licenses  for  such  territory.  And,  pro- 
vided, further,  that  upon  petition  in  such  case  of  one-fourth 
of  the  voters,  within  any  part  of  said  annexed  territory  not 
less  than  one-half  square  mile  in  extent,  asking  that  any 
such  ordinance  shall  oe  continued  in  force  in  said  portion  of 
said  annexed  territory,  said  question  of  issuing  dram-shop 
licenses  shall  be  submitted  separately  to  the  voters  of  said 
portion  of  said  annexed  territory,  and  if  a  majority  of  the 
voters  voting  on  such  question  vote  against  dram-shops, 
then  said  ordinance  shall  continue  in  force  in  said  portion 
of  said  territory;  otherwise,  not.  The  ballots  cast  at  such 
election  shall  be  written  or  printed,  or  |)artly  written  and 
partly  printed,  *  For  Dram-shops,'  or  *  Against  Dram-shops,' 
respectively,  and  shall  be  received,  canvassed  and  returned 
the  same  as  ballots  cast  at  said  election  for  municipal  offi- 
cers, and  if  it  shall  appear  that  a  majority  of  the  voters  so 
voting  upon  the  question  vote  '  For  Diram-shops,'  then 
licenses  may  be  issued  for  said  territorv  on  tlie  same  terms 
and  conditions  as  licenses  are  granted  by  ordinance  within 
other  parts  of  the  municipality.  It  is  intended  by  this  sec- 
tion to  continue  in  full  force'and  effect  all  ordinances  of 
any  municipality,  the  whole  or  part  of  which  is  annexed  to 
another  city,  incorporated  town  or  village,  whereby  the 
licensing  of  dram-snops  is  prohibited  or  regulated  within 
said  city,  village  or  incorporated  town,  or  any  part  thereof, 
without  the  voters  of  the  territory  so  affected  consent,  as 
hereby  provided,  to  the  repeal  of  such  ordinance  by  the 
city,  village  or  incorporated  town  to  which  the  territory  is 
annexed." 

It  is  set  up  in  the  answer  of  the  respondents,  that  sec- 
tion eighteen  of  the  annexation  act  was  passed  by  the  leg- 
islature with  reference  to  the  annexation  of  Hyde  Park, 
and  the  protection  of  its  inhabitants  in  the  security  aflPorded 
to  them  by  the  liquor  ordinance  of  that  village.  But  it  is 
in  effect  argued  by  the  relator  that  by  the  terms  of  that 
act  such  ordinances  were  in  fact  impaired  to  the  extent  of 
preserving  only  the  licensing,  prohibiting  and  regulating  of 
dram-shops,  as  such. 

At,  and  before  the  time  Hyde  Park  was  annexed  to  Chi- 
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cago,  there  were  in  force  in  that  village  certain  ordinances 
placing  restrictions  upon  the  liquor  traffic  within  its  bound- 
aries. These  are  shown  in  chapter  15  of  the  revised  munic- 
ipal code  of  the  village  (consisting  of  twenty-one  sections), 
entitled  "Dram-shops,"  and  in  two  amendments  thereto, 
which  became  laws  on  May  8, 1889,  and  June  24, 1889.  This 
last  amendment  became  a  law  only  five  days  before  annex- . 
ation  was  accomplished.  Without  reproducino^  these  sev- 
eral ordinances  and  amendments,  it  is  enough  to  say  of 
them  that  before  the  annexation  of  Hyde  Park,  and  while 
they  were  unquestionably  in  force,  it  would  not  have  been 
possible  for  a  license  such  as  is  here  involved  to  have  been 
granted. 

The  gist  of  the  arc^uraent  of  the  relator  is  based  upon 
the  proposition  that  only  the  provisions  of  the  Hyde  Park 
ordinances  prohibiting  and  regulating  the  licensing  of  dram- 
shops were  kept  in  force  by  the  annexation  act.  We  are 
free  to  admit  that  in  the  absence  of  countervailing  legisla- 
tion, the  ordinances  of  Chicago,  upon  the  annexation  of 
Hyde  Park,  eo  instantly  of  their  own  vigor,  extende<I  to 
and  became  operative  over  the  annexed  territory,  and  that 
from  that  instant  the  territory  annexed  became  a  constit- 
uent part  of  the  city  and  subject  to  the  same  laws,  the 
same  municipal  organization  and  the  same  polity  which  the' 
statutes  in  force  had  already  provided  for  the  government 
of  the  city  and  its  institutions.  McGurn  v.  Board  of  Educa- 
tion, 133  111.  122;  People  ex  rel.  v.  Cregier,  138  111.  401. 

Of  course,  such  being  the  law  as  to  the  extension  of 
existing  ordinances  over  annexed  territory,  subsequent  ordi- 
nances of  the  city  to  which  annexation  has  been  made 
would  have  at  least  equal  vigor  over  the  annexed  territory, 
in  the  absence  of  a  statute  saving  to  such  territory  the  force 
of  its  own  former  ordinances. 

At  the  time  Hyde  Park  was  annexed  there  was  in  force 
in  Chicago  an  ordinance  of  that  city  passed  January  29, 
1883,  regulating  the  sale  of  ale,  beer  or  other  malt  liquors 
in  quantities  in  excess  of  one  gallon  at  one  time,  and  the 
contention  of  the  relator  is  that  that  ordinance  became  at 
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once  operative  in  the  annexed  district  of  Hyde  Park,  and 
governed  in  that  regard  until  the  passage  by  the  city  of 
Chicago,  on  April  9,  1897,  of  an  ordinance  relating  to  the 
licensing  of  wholesale  malt  liquor  dealers.  That  ordinance 
permitted  the  selling  by  grocers  of  malt  liquors  in  quanti- 
ties of  one  gallon,  or  more,  at  a  time,  they  first  having 
obtained  a  license  therefor.  And  it  is  under  that  ordinance 
that  the  relator  has  asked  for  the  mandamus  in  question. 

The  question  then  recurs,  did  section  18  of  the  annexa- 
tion act  keep  in  force  the  ordinances  of  Hyde  Park  relating 
to  the  subject  in  controversy. 

Coming  to  read  the  ordinance  of  Hyde  Park,  as  embod- 
ied in  chapter  15  of  its  revised  code  of  1887,  and  the  ordi- 
nances amendatory  thereof,  it  is  apparent  that  the  whole 
subject  of  liquor  traffic  within  the  limits  of  that  village 
was  covered,  and  not  merely  the  keeping  of  dram-shops. 
They  provided  for  the  creation  of  prohibition  districts  (and 
the  place  in  question  is  included  therein)  within  which  no 
license  for  the  keeping  of  a  saloon  or  dram-shop  could  be 
granted;  and  prohibited  the  granting  of  licenses  anywhere 
in  Hyde  Park  for  the  sale  of  liquor  in  quantities  less  than 
four  gallons  in  a  single  package,  except  at  a  regularly 
licensed  saloon  or  dram-shop.  They  also  provided  for  the 
licensing  of  wagons  for  the  delivery  of  beer  and  other 
liquors  in  quantities  not  less  than  one  gallon  in  a  single 
package  to  one  person.  There  are  numerous  other  provis- 
ions not  necessary  to  be  mentioned. 

Now,  is  it  reasonable  to  suppose  that  the  legislature 
intended  by  section  IS  of  the  annexation  act  to  sweep  away 
all  these  provisions  except  so  far  as  the  regulation  and  enforc- 
ing of  the  keeping  of  a  saloon  or  dram-shop  is  concerned! 
That  act  was  passed  in  April,  1889,  about  two  months 
before  annexation  took  place.  The  amendatory  ordinances 
of  Hyde  Park,  which  are  of  particular  applicability  to  the 
subject,  were  passed  May  8, 1889,  and  June  24,  1889.  An- 
nexation took  place  June  29,  1889. 

It  appears  by  the  answer  of  the  respondents  that  the 
annexation  act  "  was  passed  by  the  legislature  with  refer- 
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ence  to  the  ordinances  of  the  village  of  Hyde  Park,  and 
more  especially  to  Chapter  XV  of  the  revised  municipal 
code  of  the  village  of  Hyde  Park,  1887,  as  amended  by  the 
amendments  of  May  8,  1889,  and  June  24:,  1889."  The  con- 
cluding part  of  said  section  18,  as  before  quoted,  is  as 
follows : 

"  It  is  intended  by  this  section  to  continue  in  full  force 
and  effect,  all  ordinances  of  any  municipality,  the  whole  or 
part  of  which  is  annexed  to  another  city,  incorporated 
town  or  village,  whereby  the  licensing  of  dram-shops  is  pro- 
hibited or  regulated  within  said  city,  village  or  incorpo- 
rated town,  or  any  part  thereof,  without  the  voters  of  the 
territory  so  affected  consent,  as  hereby  provided,  to  the 
repeal  of  such  ordinance  by  the  city,  village  or  incorporated 
town  to  which  the  territory  is  annexed." 

The  word  **  whereby,"  there  employed,  is  not  intended  to 
limit  the  effect  of  the  saving  clause  of  the  Section  to  dram- 
shops, as  such,  alone,  but  means  all  ordinances  entitled 
'*  Dram-shops."  " Dramshops"  as  used  in  that  connection 
is  generic,  and  means  the  liquor  traffic  generally. 

Chapter  43  of  the  Eevised  Statutes  is  entitled  "  Dram- 
shops," and  is  a  single  chapter  relating  to  the  liquor  traffic 
generally.  As  used  in  that  connection  the  word  includes 
in  its  meaning  all  matters  there  enacted  with  reference  to 
licensing  and  regulating  the  evils  arising  from  the  sale  of 
intoxicating  liquors,  as  appears  by  the  title  of  the  act  shown 
in  the  statute.    (Chap.  43,  Kurd's  R.  S.  1899.) 

And  so,  in  the  fore  part  of  the  section,  the  provision  that 
"such  ordinance  shall  continue  in  full  force  and- effect," 
means  the  whole  of  the  ordinance  and  not  a  special  section 
of  it. 

In  accordance  with  this  view  the  Supreme  Court,  when 
considering  the  same  section,  said  : 

"  It  was  expressly  declared  to  be  the  intention  of  said  sec- 
tion to  continue  in  full  force  and  effect  all  ordinances  of  any 
municipality,  the  whole  or  part  of  which  should  be  annexed 
to  the  city,  whereby  the  licensing  of  dram-shops  was  pro- 
hibited or  reo^ulated  in  the  annexed  territory,  until  the 
voters  of  the  territory  affected  by  the  ordinance  should  con- 
sent to  its  .repeal."  People  ex  rel.  v.  Cregier,  138  111.  pp. 
401-3. 
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In  the  same  case  (p.  423)  the  court  holds  that  there  is  no 
possible  ground  for  doubting  the  applicability  of  section  18 
to  the  ordinances  of  Hyde  Park  in  force  at  the  time  of  the' 
annexation,  and  that  they  were  continued  in  force  notwith- 
standing the  annexation,  and  were  placed  beyond  repeal 
by  the  city  council  of  the  city  of  Chicago. 

Any  other  holding  by  us  than  that  the  whole  ordinance 
was  meant  by  the  statute  would  lead  to  absurd  and  most 
mischievous  consequences. 

The  answer  of  the  respondents  expressly  set  up  that  the 
statute  was  passed  with  reference  to  the  annexation  of 
Hyde  Park. 

The  purpose  of  the  section  being  to  secure  to  Hyde  Park 
its  prohibition  districts,  and  to  secure  and  regulate  the 
liquor  trafBc  within  its  territory,  that  object  should  be  kept 
in  mind,  and  words  used  in  the  statute  should  be  construed 
liberally,  to  that  end. 

We  are  not  without  abundant  authority  on  this  question. 
The  statutes  of  the  State  provide,  with  reference  to  the 
construction  of  the  statutes :  * 

"  All  general  provisions,  terras,  phrases  and  expressions 
shall  be  liberally  construed  in  order  that  the  true  intent  and 
meaning  of  the  legislature  may  be  fully  carried  out."  First 
paragraph  of  Sec.  1,  Chap.  131. 

So,  it  is  said,  in  People  v.  Wren,  4  Scam.,  at  page  277 : 

"  It  is  a  well-established  rule  in  the  construction  of  stat- 
utes that  where  great  inconvenience  or  absurd  consequences 
are  to  result  from  a  particular  construction,  that  construc- 
tion should  be  avoided,  unless  the  meaning  of  the  legisla- 
ture be  plain  and  manifest." 

In  People  v.  City  of  Chicago,  152  111.  546,  the  rule  is 
stated  as  follows : 

"  It  may  be  well  to  here  call  attention  to  some  of  the 
rules  which  should  influence  the  court  in  interpreting  the 
statute  now  in  question.  The  General  Assembly,  in  the  act 
revising  the  law  in  relation  to  the  construction  of  the  stat- 
utes, lays  down  as  the  first  rule  to  be  observed,  the  follow- 
ing: 'All  general  provisions,  terras,  phrases  and  expres- 
sions shall  be  liberally  construed,  in  order  that  the  true 
intent  and  meaning  of  the  legislature  may  be  fully  carried 
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out.'  (2  Starr  &  Curtis,  Chap.  131,  See.  1.)  A  thing  within 
the  intention  is  regarded  as  within  the  statute,  though  not 
within  the  letter,  and  a  thing  within  the  letter  is  not  within 
the  statute  unless  within  the  intention.  (Perry  County  v. 
Jefferson  Countv,  94  111.  214;  People  v.  Hoffman,  97*^1(1. 
234;  Anderson  v.  Chicago,  B.  &  Q.  R.  K  Co.,  117  Id.  26.) 
The  several  provisions  of  the  statute  should  be  construed 
together  in  tne  light  of  the  general  objects  and  purposes  of 
the  enactment,  and  so  as  to  give  effect  to  the  main  intent, 
although  particular  provisions  are  thus  construed  not 
according  to  their  literal  reading.  Hill  v.  Harding,  93  111. 
77;  Wabash,  St.  L.  &  Pac.  Ry.  Co.  v.  Binkert,  106  111.  21*8. 
The  intention  is  to  be  gathered  from  the  necessity  or  rea- 
son of  the  enactment,  and  the  meaning  of  words  enlarged 
or  restricted  according  to  the  true  intent.  (Castner  v.  Wal- 
rod,  83  111.  171;  Cruse  v.  Aden,  127  111.  231.)  That  which 
is  implied  is  as  much  a  part  of  the  statute  as  that  which  is 
expressed.  (Potter's  Dwarris,  145;  United  States  v.  Babbit, 
1  Black,  55.)  When  the  literal  enforcement  of  a  statute 
would  result  in  great  inconvenience  and  cause  great  injus- 
tice, and  lead  to  consequences  which  are  absurd  and  which 
the  legislature  could  not  have  contemplated,  the  courts  are 
bound  to  presume  that  such  consequences  were  not  intended,' 
and  adopt  a  construction  which  will  promote  the  ends  of 

i'ustice  and  avoid  the  absurdity.      Bryan  v.   Buckmaster, 
Jreese,  406;  People  v.  Marshall,  1  Gilm.  672." 

In  People  v.  Kipley,  171  111.,  at  page  77,  the  court  says : 

"In  determining  the  meaning  of  a  statute  the  court 
will  have  regard  to  existing  circumstances,  or  con  tern  |)o- 
raneous  conditions,  and  also  to  the  objects  sought  to  be 
obtained  by  the  statute  and  the  necessity  or  want  of  neces- 
sity for  its  adoption." 

The  late  expression  of  the  Supreme  Court  in  Hogan  v. 
Akin,  181  111.  448,  by  Chief  Justice  Cartwright,  is : 

"  It  is  true,  we  can  not  disregard  a  provision  of  that  kind 
appearing  to  be  within  the  intention  of  the  law-makers, 
but  the  purpose  of  construction  is  to  find  and  give  effect  to 
such  intention.  *  *  *  In  seeking  for  such  intention 
we  are  to  consider  not  only  the  language  used  by  the  legis- 
lature, but  also  the  evil  to  be  remedied  and  the  object  to  be 
attained." 

There  can  not,  in  our  opinion,  be  any  doubt  it  was  the 
intention  of  the  legislature,  and  of  the  lawfully  constituted 
authorities  of  Hyde  Park  as  well,  that  there  should  be  pre- 
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served  to  the  annexed  territory  all  of  the  Hyde  Park  liquor 
ordinances  in  force  at  the  time  of  annexation,  for  all  time 
to  come,  except  as  the}'  provide  for  a  change  therein,  and 
that,  as  said  in  the  Cregier  case,  suprUj  they  were  placed 
beyond  repeal  by  the  city  of  Chicago. 

We  agree  with  the  contention  of  counsel  for  the  relator 
that  mandamus  is  a  proper  way  to  test  the  question,  and 
was  an  appropriate  remedy  for  the  relator. 

The  argument  that  the  amendatory  ordinance  of  Ryde 
Park,  passed  June  24,  J  889,  is  void,  because  of  making  an 
unjust  discrimination  between  persons  who  may  sell  liquor 
in  less  quantities  than  four  gallons  in  a  package,  does  not 
seem  to  us  to  require  particular  answer.  It  deprives  relator 
of  nothing  he  asks  for  that  he  has  an  inherent  right  to. 

The  judgment  or  order  of  the  Circuit  Court  is  reversed 
with  directions  to  dismiss  relator's  petition. 

Reversed,  with  directions  to  dismiss  petition. 


Calvin  R.  Corbin  et  al.^  Partners  nnder  the  Name  of 
Corbin^  May  &  Co.^  v,  J.  J.  Speeter. 

1.  Contracts— W^/i^re  a  Written  Order  for  Merchcindise  is  Not.— A 
written  order  tor  the  shipment  of  merchandise  at  a  specified  time, 
upon  terms  named,  delivered  to  a  merchant  or  his  agent,  creates  in 
itself  no  obligation  upon  such  merchant  unless  he  accepts  the  order 
without  qualification,  as  the  element  of  mutuality  is  wanting. 

Assnmpslt,  for  a  breach  of  contract  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Samubl  C.  Stough,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Reversed  and  remanded.    Opinion  filed  January  15,  1901. 

HoYNE,  O'Connor  &  IIoyne,  attorneys  for  appellants., 

No  appearance  by  appellee. 

Mk.  Justice  Freeman  delivered  the  opinion  of  the  court. 
In  this  suit  appellee  seeks  to  recover  damages  for  an 
alleged  breach  of  contract. 
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A  traveling  salesman  in  the  employ  of  appellants  called 
on  appellee  at  his  store  in  St.  Charles,  Minnesota,  and  took 
an  order  for  a  quantity  of  tea.  This  order  is  dated  May  31, 
1898,  and  is,  in  part,  as  follows : 

*^  Order  No. .     Send  to  J.  J.  Speeter.     Place  — St. 

Charles,  Minn.  How  ship— C.  &  N.  W.  R.  R.  Terms- 
Regular.  Ship  about  August  1st,  1  H-C  Japan  tea,  Tvcoon, 
3rd  grade,  26^." 

Then  follow  three  additional  items  describing  other  teas 
in  the  same  manner,  with  figures  similarly  attached,  appar 
ently  intended  to  represent  the  price  per  pound,  although 
the  order  itself  does  not  expressly  so  state.  It  is  signed 
**  J.  C.  Peterson,  for  Corbin,  May  &  Co."  A  copy  was 
retained  by  appellee.  It  is  stated  by  Peterson  that  the 
order  was  taken  subject  to  the  firm's  approval;  and  he 
testifies  in  substance  that  he  mentioned  to  appellee  before 
the  order  was  written  out,  that  if  an  additional  duty  was 
imposed  by  Congress  pending  the  delivery  of  the  tea,  it 
would  probably  have  to  be  added  to  the  price  mentioned. 
In  this  he  is  contradicted  by  appellee.  July  30th  follow- 
ing, appellants  addressed  a  letter  to  appellee,  saying : 

"  We  have  an  entry  on  our  books  for  4  H-C  of  Tycoon 
tea  to  be  shipped  August  1st.  Of  course  you  understand 
that  there  is  a  tariff  of  ten  cents  to  be  added  to  the  prices 
named  when  bought,  and  even  with  that  added,  you  are 
saving  from  one  to  three  cents  per  pound  on  our'present 
quotations." 

Appellee  replied,  demanding  shipment  of  the  tea  at  the 
price  he  ordered  at,  which  was  refused.  He  then  bought 
the  same  tea  in  the  open  market,  at  an  extra  expense  of 
fifty  and  one-half  dollars.  Subsequently  he  ordered  from 
appellants,  by  mail,  other  tea  of  the  value  of  about  twenty 
dollars,  which  was  sent.  He  refused  to  pay  for  it,  claiming 
that  appellauts  owed  him  on  account  of  the  former  order. 
Judgment  was  rendered  in  his  favor  for  about  the  amount 
claimed,  less  the  price  of  the  tea  which  he  had  received  but 
not  paid  for.  From  that  judgment  this  appeal  is  taken. 
Appellants  insist  that  there  was  here  no  contract  con- 
summated between  the  parties. 
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The  testimony  of  the  salesman,  Peterson,  is  that  orders  by 
him  taken  were  subject  to  the  approval  of  his  emplo3'ers, 
and  that  they  instructed  him  that  all  orders  for  tea  were 
to  be  subject  to  any  duty  Congress  might  levy  at  its  pend- 
ing session.  In  this  he  is  not  contradicted.  The  testimony 
undoubtedly  tends  to  show  that  his  authority  as  agent  was 
in  fact  limited  to  soliciting  orders,  which  his  employers 
were  at  liberty  to  accept  or  reject  as  they  might  deem 
proper.  In  the  absence  of  evidence  to  the  contrary  such 
would  probably  be  the  construction  of  the  authority  of 
such  salesmen.  The  danger  of  allowing  a  mere  traveling 
salesman,  without  express  authority,  to  make  contracts  abso- 
lutely binding  his  employer  to  deliver  goods,  regardless  of 
the  amounts,  or  the  credit  of  the  parties  purchasing,  is  obvi- 
ous. But  the  written  order  in  the  present  case  lacks  the 
elements  necessary  to  constitute  a  contract.  It  purports  on 
its  face  to  be  an  order  and  nothing  more.  It  is  not  even 
signed  by  appellee.  Prior  to  acceptance  by  appellants,  he 
would  have  been  at  liberty  to  countermand  it.  (See  Weiden 
v.  Woodruff,  38  Mich.  130.)  The  signature  to  it  by  Peter- 
son "  for  Corbin,  May  &  Co.,*'  is  apparently  nothing  more 
than  a  statement  that  the  order  was  taken  for  that  firm. 
It  never  was  unconditionally  accepted.  The  goods  were  to 
be  delivered  in  August.  Before  that  time  appellee  received 
a  letter  stating  that  the  tariff  would  have  to  be  added  to 
the  prices  named  in  the  order  if  the  latter  was  to  be  honored. 

There  was  no  mutual  agreement,  no  meeting  of  the  minds 
of  the  parties  so  as  to  constitute  a  contract.  The  case  of 
Manier  v.  Appling,  112  Ala.  663  (668),  cited  by  appellants' 
counsel,  is  in  point,  and  the  reasoning  of  the  court  in  that 
case  is  applicable  to  the  facts  here.  We  deem  it  unneces- 
sary to  review  other  points  suggested  in  appellant's  brief. 
The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded.    Reversed  and  remanded. 
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1.  Contracts — Ride  of  Construction^  Competency  of  Extrinsic  Evi' 
denoe — Application.^'ThQ  rule,  that  when  from  the  whole  instrument 
there  is  a  doubt  whether  it  was  the  intention  to  bind  the  principal  or  the 
agent,  extrinsic  evidence  may  be  received  to  ascertain  such  intention, 
applies  when  the  contract  is  made  by  the  agent  as  such,  and  for  the  ben- 
efit of  the  principal,  and  not  when  it  is  made  by  one  who,  though  he  is 
an  agent,  makes  it  for  himself  as  the  principal. 

2.  Same— i?y  Agents  Within  the  Scope  of  Their  Authority.— UnWea 
a  contract  is  within  the  scope  of  an  agent^s  authority,  or  by  his  conduct 
the  principal  has  justified  the  belief  in  the  existence  of  such  authority, 

the  mere  fact  that  one  of  two  contracting  parties  is  an  agent  in  some  * 

things  for  a  third  party,  does  not  serve  to  make  evidence  of  the  inten- 
tion of  the  contracting  parties  material,  whether  shown  by  the  instru- 
ment itself  or  by  extrinsic  testimony. 

8.  Estoppel— By  Declarations  and  Conduct  ^Where  a  party,  by  his 
declarations  or  conduct,  willfully  causes  another  to  believe  the  exist- 
ence of  a  certain  state  of  things  and  influences  him  to  act  upon  such 
belief,  so  as  to  alter  his  previous  positidn,  the  former  is  precluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time. 

4.  Saue— Declarations  Must  be  of  an  Injurious  Influence.— The 
declarations  of  a  party  in  order  to  constitute  an  estoppel  must  be  those, 
the  injurious  influences  of  which  might  and  ought  to  have  been  foreseen 
by  the  party  making  them. 

5.  NoncE— 5fa/cm€nf«  in  Contracts,  Sufflcient  to  Put  a  Party  upon 
Inquiry.  —A  party  who  enters  into  a  contract  with  the  general  agents 
of  an  insurance  company  for  the  payment  to  him  of  renewal  commissions 
upon  business  offered  them,  the  fact  that  such  contract  itself  states 
that  the  payment  of  such  commissions  is  to  be  subject  to  the  proviso 
that  such  agents  or  either  of  them  should  receive  such  commissions  from 
the  company,  is  of  itself  sufficient  to  put  the  party  upon  inquiry  as  to 
the  conditions  of  the  contract  between  the  agents  and  their  principal. 

Assnmpslt,  for  commissions,  etc.— Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  Januaiy  15,  1901. 

Arnd  &  Arnd,  attorneys  for  appellant. 

HoYNB,  O'CoNNOB  &  HoYNE,  attomeys  for  appellee. 
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Mr.  Justice  Freeman  delivered  the  opinion  of.  the  court. 

Appellant  sued  to  recover  commissions  upon  renewals  of 
insurance  contracts  obtained  by  him  for  appellee. 

The  suit  is  brought  upon  a  contract,  in  the  form  of  a  prop- 
osition addressed  to  appellant  and  signed  by  '>  Dean  & 
Payne,  General  Agents  for  Illinois,"  setting  forth  the  terms 
and  conditions  upon  which  the  said  signors  agree  "  to  accept 
all  desirable  life  insurance  you  may  wish  to  oflFer  the  com- 
pany during  five  years,"  etc.  It  is  stated  in  the  second 
clause  that  ''the  business  is  to  be  placed  through  us  in  the 
Northwestern  Mutual  Life  Insurance  Company,  for  which 
Messrs.  Dean  &  Payne  are  agents,  and  to  be  approved  and 
accepted  by  the  company  in  Milwaukee."  The  instrument 
bears  date  January  2, 1888,  and  is  accepted  by  appellee  over 
his  signature.  It  appears  that  the  contract  with  the  com- 
pany, with  Dean  &  Payne  as  general  agents,  expired  August 
31,  1894,  a  fact  which  it  is  said  was  not  disclosed  to  appel- 
lant; and  it  is  further  stated  that  under  the  contract  of 
Dean  &  Payne  with  the  company  the  former  were  entitled 
to  commissions  on  renewals  of  insurance  contracts  obtained 
by  or  through  them  only  for  the  period  of  two  years  after 
the  expiration  of  their  contract.  The  contract  with  appel- 
lant now  under  consideration  contains  a  provision  that 
under  certain  specified  conditions  there  shall  be  paid  to 
appellant  "  a  renewal  commission  of  five  per  cent  on  ten 
renewals,  as  same  are  paid  to  the  company,  providing  Dean 
&  Payne,  or  either  of  them,  receive  said  commission  from 
said  company."  The  company  refused  to  renew  or  extend 
its  contract  with  Dean  &  Payne  which  expired  August  31, 
1894,  but  appellant  continued  to  receive  commissions  on 
renewals  for  two  years  thereafter  f roni  Dean  &  Payne  until 
August  31,  1896,  and  after  that  time,  until  January  1, 1898, 
received  them  by  mail  from  the  company.  Appellant  sues  to 
recover  commissions  accruing  after  that  time  for  the  remain- 
der of  the  ten  renewals  for  which  he  was  to  receive  commis- 
sions  under  his  contract  with  Dean  &  Payne,  provided  the 
latter  should  "  receive  said  commission  from  said  company." 

It  is  first  contended  by  appellant  that  the  contract  of 
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January  2,  1888,  discloses  an  intention  to  bind  appellee.  If 
this  should  be  conceded  it  does  not  appear  how  the  contract 
could  have  that  effect,  unless  the  company  in  some  sufficient 
way  consented  to  be  so  bound.  It  is  not  claimed  that  the 
company  was  an  actual  party  to  the  agreement.  It  is 
signed  by  Dean  &  Payne  for  themselves  and  does  not  pur- 
port to  be  the  contract  of  the  company,  nor  is  there  any 
evidence  that  Dean  &  Payne,  as  general  agents,  ha^  author- 
ity to  enter  into  such  an  agreement  for  and  in  the  name  of 
appellee.  But  the  claim  seems  to  be  urged  that  inasmuch 
as  the  contract  shows  the  insurance  obtained  by  appellant 
was  to  be  offered  to  the  company,  through  its  said  general 
agents,  and  it  is  not  specifically  stated  by  whom  the  commis- 
sions upon  renewals  were  to  be  allowed,  it  must  be  deemed 
"  the  intention  of  the  parties  "  that  such  commissions  should 
be  allowed  by  the  company.  It  is  only  necessary  to  say, 
however,  that  conceding  for  the  sake  of  argument  that  such 
was  the  "  intention  of  the  parties  "  to  the  contract,  those 
parties  were  Dean  &  Payne  and  appellant;  and  whatever 
may  have  been  their  intention  they  could  not,  by  contract- 
ing between  themselves,  create  a  liability  against  appellee. 
Substantially  the  same  conclusive  answer  must  dispose  of 
the  claim  that  certain  phraseology  in  the  contract  indicates 
that  Dean  &  Payne  executed  the  contract,  not  as  indi- 
viduals but  in  a  *' representative  capacity,"  for  appellee. 
The  real  question  is,  not  what  did  Dean  &  Payne  do,  but 
what  did  appellee  do  ?  Had  the  contract  expressly  pur- 
ported in  unmistakable  language  to  bind  appellee  as  fully 
as  appellant  could  desire,  it  would  not  have  that  effect 
unless  appellee  was  a  party  thereto,  or  in  some  way  author- 
ized or  adopted  it.  Authority  to  make  it  binding  on  appel- 
lee can  not  be  proved  by  the  mere  language  of  a  contract 
between  other  parties. 

Reliance  is  had  by  appellant's  counsel  upon  the  case  of 
King  V.  Handy,  2  111.  App.  212,  where  it  was  said  that 
"when  from  the  whole  instrument  there  is  doubt  whether 
it  was  the  intention  to  bind  the  principal  or  the  agent, 
courts  have  held  that  extrinsic  evidence  may  be  received  to 
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ascertain  the  intention."  This  may  be  true  when  the  con- 
tract is  made  by  the  agent  as  such,  and  for  the  benefit  of  the 
principal,  but  not  when  it  is  made  by  one  who,  though  he  is 
an  agent,  makes  it  for  himself  as  the  principal.  There  was 
no  evidence  offered  in  this  case  which  tends  to  show 
authority  in  Dean  &  Payne  to  make  a  contract  of  this 
character  for  or  in  behalf  of  appellee,  and  the  contract 
itself  does  not,  in  our  judgment,  purport  to  be  so  made.  The 
fact  that  they  were  "general  agents"  of  appellee  to  solicit 
life  insurance  in  Chicago  does  not  at  all  indicate  that  it  was 
within  the  scope  of  their  authority  to  bind  appellee  by  any 
contracts  they  might  make  with  sub-agents  in  their  terri- 
tory, any  more  than  with  clerks  in  their  individual  employ. 
Unless  a  contract  is  within  the  scope  of  an  agent's  authority, 
or  by  his  conduct  a  principal  has  justified  belief  in  the 
existence  of  such  authority,  the  mere  fact  that  one  of  two 
contracting  parties  is  agent  in  some  things  for  a  third  party 
does  not  serve  to  make  evidence  of  the  intention  of  the  con- 
tracting parties  material,  whether  shown  by  the  instrument 
itself  or  by  extrinsic  testimony. 

It  is  urged  that  appellee  is  equitably  estopped  from 
denying  that  it  is  liable  to  pay  appellant  the  commissions 
specified,  even  if  it  be  true  that  the  contract  in  question 
was  the  contract  of  Dean  &  Payne  alone,  and  not  of  the 
company.  The  argument  is  that  as  this  contract  of  January 
2,  1S88,  provided  for  payment  to  appellant  of  commis- 
sions on  renewals,  the  last  of  which  would  not  fall  due  until 
eleven  years  after  appellant  had  placed  his  last  policy 
under  said  contract,  and  as  appellee's  officers  assented  to 
and  sanctioned  the  making  of  the  contract  with  full  knowl- 
edge of  its  provisions,  without  disclosing  that  the  contract 
of  Dean  &  Payne  would  expire  August  31, 1894,  one  of 
appellee's  officers  writing  to  appellant  that  the  contract 
seemed  "  to  be  within  the  terms  of  Dean  &  Payne's  contract 
with  this  company,"  that  appellant  was  thus  led  to  believe 
Dean  &  Payne's  contract  with  appellee  was  such  as  to 
secure  payment  of  the  commissions  for  the  whole  period; 
that  thus  appellant  was  led  to  work  for  years  for  Dean  & 
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Payne  while  appellee  received  the  benefit;  and  that  now, 
having  refused  to  renew  or  extend  its  contract  with  Dean 
&  Payne,  appellee  retains  for  itself  the  renewal  commis- 
sions which  appellant  earned  and  which  the  compaay 
induced  him  to  believe  he  would  receive  as  agreed  between 
Dean  &  Payne  and  himself.  In  other  words,  appellant 
claims  to  have  been  made  the  victim  of  a  "confidence 
game  "  by  appellee. 

Upon  the  whole  we  can  not  find  that  the  facts  justify 
such  conclusion.  It  is  clear  that  appellant  did  render 
valuable  service  to  the  company.  Its  officers  frequently 
expressed  their  satisfaction  at  his  success.  It  may  be  that 
in  fairness  appellee  might  and  ought  to  pay  him  the  remain- 
ing commissions  on  the  said  renewals.  But  the  difficulty 
is  it  does  not  appear  that  he  was  misled  by  them.  He  made 
no  eflfort,  apparently,  to  ascertain  what  was  the  duration 
of  Dean  &  Payne's  contract.  He  does  not  claim  to  have 
inquired  of  appellee,  and  nothing  indicates  that  appellee's 
officers  knew  or  supposed  him  ignorant  in  that  matter.  At 
that  time  the  company  had  not  taken  any  action,  so  far  as 
appears,  looking  either  to  renewal  or  refusal  to  renew  its 
contract  with  Dean  &  Payne,  which  had  nearly  six  years 
yet  to  run.  It  may  very  well  be  that  the  matter  had  not 
then  been  considered.  Nothing  seems  to  have  been  sup- 
pressed or  concealed  by  appellee  with  a  purpose  to  mislead 
appellant.  There  is  not  the  slightest  evidence  of  misrep- 
resentation or  intentional  concealment.  It  may  have  been 
a  mistake  on  appellant's  part  to  neglect  to  ascertain  to  what 
extent  Dean  &  Payne  were  in  condition  to  assure  him  pay- 
ment of  these  commissions  for  the  full  ten  or  eleven  years 
during  which  they  agreed  to  pay  them.  With  the  doctrine 
that  "  where  one  by  his  words  or  conduct  willfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things 
and  influences  him  to  act  on  that  belief  so  as  to  alter  his 
own  previous  position,  the  former  is  precluded  from  aver- 
ring against  the  latter  a  different  state  of  things  as  existing 
at  the  same  time,"  we  concur.  (Hill  v.  Blackwelder,  113  111. 
292;   Casler  v.  Byers,  129  111.  657.)    But  as  said  in  Knoebel 
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V.  Kirchen,  33  111.  308,  "  a  declaration,  to  constitute  an 
estoppel,  must  be  one  the  injurious  influences  of  which 
might  and  ought  to  have  been  foreseen."  There  is  no  evi- 
dence here  justifying  the  belief  that  appellee  or  its  ofBcers 
and  agents  willfully  misled  or  imposed  upon  ap}iellant  in 
any  way,  or  knew  of  his  ignorance  of  anything  bearing 
upon  his  action.  The  evidence  shows  they  were  legiti- 
mately seeking  to  increase  their  business,  and  they  evidently 
believed  the  quantity  of  business  obtained  through  their 
Illinois  agency  in  charge  of  Dean  &  Payne  would  be 
increased  if  the  latter  made  an  arrangement  mutually  satis- 
factory with  appellant.  They  appear  to  have  encouraged 
and  sought  to  bring  about  such  an  arrangement  between 
the  two  parties,  and  that  is  all,  so  far  as  we  can  discover, 
that  appellee  by  its  own  officers  undertook  or  did.  Appel- 
lant and  Dean  &  Payne  made  their  own  contract.  Appel- 
lee was  not  in  any  sense  one  of  the  contracting  parties. 
The  contract  itself  states  that  the  payment  of  the  renewal 
commission  was  subject  to  the  proviso  that "  Dean  &  Payne, 
or  either  of  them,  receive  said  commission  from  said  com- 
pany." This  of  itself  was  enough  to  put  appellant  upon 
inquiry  concerning  the  very  matter  which  he  now  complains 
was  not  disclosed  to  him.  Indeed,  it  indicates  that  he  mu§t 
then  have  known  that  contingencies  might  arise  between 
appellee  and  Dean  &  Payne,  which  might  prevent  the 
latter  from  paying  these  commissions. 

It  is  proven  that  appellee  itself  paid  the  commissions  in 
controversy  as  they  became  due  under  appellant's  contract 
with  Dean  &  Payne  for  a-  period  of  one  year  and  four 
months  after  the  latter^s  connection  with  appellee  had 
ceased.  It  does  not  appear  for  what  reason  appellee  made 
these  payments.  It  may  have  been  in  recognition  of  an 
apparent  moral  obligation.  However  that  may  be,  no  legal 
obligation  existed  under  the  evidence  introduced,  or  that 
offered  and  ruled  out  by  the  Superior  Court. 

We  find  no  error  in  the  judgment,  and  it  must  be 
affirmed. 
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Gabriel  Zaccone  v.  Enock  HaI?erson. 

1.  CovRTS—Eicist  for  the  DispotitUm  of  Real  Questions,— The  dis- 
cussion of  a  question  which  is  purely  academic  and  not  practical  will 
not  be  indulged  by  courts  of  appeal,  as  such  courts  exist  for  the  disposi- 
tion of  real  questions  and  not  for  mooted  ones. 

Forcible  Detainer.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edward  F,  Dunne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
January  15, 1001.    Rehearing  denied. 

Sherman  &  Bubtt,  attorneys  for  plaintiff  in  error. 

C.  0.  BowBBsocK,  attorney  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Shepabd  delivered  the  opinion  of 
the  court. 

The  defendant  in  error  demised  to  one  Spano  by  written 
lease,  dated  February  18,  1897,  for  a  term  of  five  years 
from  March  1,  1897,  the  whole  of  certain  premises  in  Chi- 
cago, consisting  of  a  building  containing  two  flats,  a  store 
or  saloon  with  a  basement  and  ice  box,  and  a  stable. 

The  lease  contained  a  provision  against  subletting  with- 
out the  written  consent  of  the  lessor.  Shortly  afterward, 
Spano  sublet  the  saloon  and  half  the  basement  and  the  ice 
box  to  Zaccone,  the  plaintiflf  in  error,  who  opened  his 
saloon  there  March  1,  1897,  and  continued  in  possession 
for  several  months.  No  written  permission  for  such  sub- 
letting was  ever  given  by  the  lessor.  The  inference  seems 
to  be  that  Spano  surrendered  his  rights  under  the  lease  and 
gave  back  the  lease  itself  to  the  lessor,  on  January  3,  1898, 
and  that  Zaccone  had  up  to  that  time  paid  rent  to  Spano. 
Some  controversy  then  arising  between  the  lessor  and  Zac- 
cone about  the  payment  of  water  rents  on  the  premises,  the 
lessor,  Halverson,  began  the  present  suit  in  forcible  detainer 
on  January  4,  1898,  against  Zaccone  alone,  claiming  that 
Zaccone  was  there  without  right — as  a  mere  trespasser — 
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and  trials  before  the  justice  of  the  peace  and  in  the  Circuit 
Court  ensued,  in  which  Halverson,  the  lessor,  prevailed. 

A  number  of  points  are  made  and  argued  by  the  plaint- 
iff in  error  against  the  correctness  of  the  judgment  but  they 
need  not  be  considered. 

It  plainly  appears,  by  Zaccone's  undisputed  testimony, 
that  after  the  suit  was  begun,  and  shortly  before  the  trial 
in  the  Circuit  Court,  Zaccone  sold  out  the  saloon,  etc.,  to 
one  Muffoletto  and  that  Halverson  accepted  Muffoletto  as 
a  tenant  and  made  a  new  lease  to  him. 

Any  discussion  of  the  questions  by  us  would  therefore 
be  purely  academic  and  not  practical.  Courts  exist  for  the 
disposition  of  real  questions  and  not  for  mooted  ones. 

If  it  might  be  said  the  question  of  costs  is  a  practical  one 
there  is  no  point  or  argument  made  concerning  them,  and 
no  specific  error  is  assigned  on  that  score. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


REVISED  EULES    OF  PRACTICE 

OF  THE 

APPELLATE  COURT  OF  ILLINOIS, 

FOURTH  DISTRICT. 
Adopted  September  7,  A.  D.  1900. 


EuLE  1.     Supersedeas— Practice— Bond— AffldaT  it.— 

No  supersedeas  will  be  granted  unless  a  transcript  of  the 
record  on  which  the  application  is  made  be  complete,  and 
so  certified  by  the  clerk  of  the  court  below,  with  an  assign- 
ment of  errors  written  on  or  appended  to  the  record.  Nor 
will  the  supersedeas  issue  until  the  bond  be  filed  with  the 
clerk  according  to  the  order  granting  the  supersedeas. 
And  on  every  application  for  a  supersedeas,  an  abstract  of 
the  record,  with  a  brief,  containing  the  points  and  authori- 
ties relied  upon,  and  pointing  specifically  to  those  portions 
of  the  record  upon  which  the  alleged  errors  arise,  shall  be 
presented  with  the  record  to  the  court  or  justice  to  whom 
the  application  is  made.  Every  such  application,  whether 
made  in  open  court,  or  to  a  justice  in  vacation,  must  be 
accompanied  by  an  affidavit  showing  the  solvency  of  the 
proposed  surety. 

BuLE  2.  Bond  executed  l)j  an  attorney  In  fact. — 
Whenever  a  bond  is  executed  by  an  attorney  in  fact,  the 
clerk  shall  require  the  original  power  of  attorney  to  be 
filed  in  his  office,  unless  it  shall  appear  that  the  power  of 
attorney  contains  other  powers  than  the  mere  power  to 
execute  the  bond  in  question;  in  which  case  the  original 
power  of  attorney  shall  be  presented  to  the  clerk,  and  a 
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true  cop3'  thereof  filed,  certified  by  the  clerk  to  be  a  true 
copy  of  the  original. 

Rule  3.  Writ  of  error  made  a  supersedeas. — When  a 
writ  of  error  shall  be  made  a  supersedeas,  the  clerk  shall 
indorse  upon  said  writ  the  following  words :  "  This  writ 
of  error  is  made  a  supersedeas,  and  is  to  be  obeyed  accortl- 
ingly;"  and  he  shall  thereupon  file  the  writ  of  error  with 
the  transcript  of  the  record,  in  his  office.  Said  transcript 
shall  be  taken  and  considered  as  a  due  return  to  said  writ, 
and  thereupon  it  shall  be  the  duty  of  the  clerk  to  issue  a 
certificate,  in  substance  as  follows,  to  wit : 
Office  of  ilis  Clerk  of  the  Appellate  Court  for  the  Fourth 

District  of  the  State  of  Illinois. 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from 

this  court  for  the  reversal  of  a  judgment  obtained  by 

vs ,  in  the Court  of  at  the term, 

A.  D.   19..,  in  a  certain  action  of  which  writ  of 

error  is  made  a  supersedeas,  and  is  to  operate  as  a  suspen- 
sion of  the  execution  of  the  judgment,  and,  as  such,  is  to  be 
obeyed  by  all  concerned. 

Given  under  my  hand  and  the  seal  of  said  Appellate 

Court,  at  Mt.  Vernon,  this  ....  day  of ,  A.  D.  19. . 

Clerk. 

Rule  4.  Writ  of  error — Direction — Commands  and 
return. — Writs  of  error  shall  be  directed  to  the  clerk  of 
the  court  in  which  the  judgment  or  decree  complained  of 
is  entered,  commanding  him  to  certify  a  correct  transcript 
of  the  record  to  this  court;  but  where  the  plaintiff  in  error 
shall  file  in  the  office  of  the  clerk  of  this  court  a  transcript 
of  the  record  duly  certified  to  be  full  and  complete,  before 
a  writ  of  error  issues,  it  shall  not  be  necessary  to  send  such 
writ  to  the  clerk  of  the  inferior  court,  but  such  transcript 
shall  be  taken  and  considered  as  a  due  return  to  said  writ. 

Rule  5.  Process  on  writs  of  error — Commands — Alias 
pluries. — The  process  on  writs  of  error  shall  be  a  scire 
facias  to  hear  errors,  issued  on  the  application  of  the  plaint- 
iff in  error  to  the  clerk,  directed  to  the  sheriff  or  other 
officer  of  the  proper  county,  commanding  him  to  summon 
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the  defendant  in  error  to  appear  in  court  and  show  cause,  if 
any  he  have,  why  the  judgment  or  decree  mentioned  in 
the  writ  of  error  shall  not  be  reversed.  If  the  scire  facias- 
be  not  returned  executed,  an  alias  and  pluries  may  issue 
without  an  order  of  court. 

Rule  6.  Return  day—  Entry  of  appearance— Notice  to 
plaintiff. — The  first  day  of  each  terra  shall  be  return  day 
for  the  return  of  process,  and  no  party  shall  be  compelled 
to  answer  or  prepare  for  hearing  unless  the  scire  facias  shall 
have  been  served  ten  days  before  the  return  day  thereof; 
nor  shall  a  defendant  be  at  liberty  to  enter  his  appearance 
and  compel  the  plaintiff  to  proceed  with  the  cause,  unless 
the  defendant  shall  have  given  the  plaintiff  ten  days'  notice, 
before  the  term,  of  his  intention  to  enter  his  appearance, 
and  have  the  cause  proceed  to  a  hearing. 

Rule  7.  Writ  of  error  made  a  supersedeas — Scire 
facias  to  hear  errors. — In  all  cases  in  which  a  writ  of 
error  is  made  a  supersedeas,  the  plaintiff  in  error  shall,  on 
tiling  the  record  with  the  clerk,  at  the  same  time  order  and 
direct  a  scire  facias  to  issue  to  hear  errors,  and  shall  use 
reasonable  diligence  to  have  the  same  served  ten  days  before 
the  first  day  of  the  term  to  which  the  writ  of  error  is  made 
returnable;  on  failing  to  do  so,  the  defendant  in  error  shall 
have  the  right  to  a  hearing  at  the  same  term  after  joining 
in  error,  without  giving  ten  days'  notice  as  required  by 
Rule  6;  Prooided^  if  there  be  not  ten  days  between  the 
allowance  of  the  supersedeas  and  the  sitting  of  the  court, 
the  cause  shall  stand  continued  until  the  next  term,  unless 
by  consent  of  the  parties  it  shall  be  otherwise  ordered. 

Notice  to  Purchasers  and  Terre-Tenants. 

Rule  8.    Names  to  be  suggested — Ten  days'  notice. — 

In  all  cases  wherein  guardians,  executors  or  administrators, 
or  others  acting  in  a  fiduciary  character,  have  obtained  an 
order  or  decree  for  the  sale  of  lands  in  causes  ex  parte,  and 
a  sale  has  been  had  under  such  decree  or  order,  and  the 
same  shall  be  brought  to  this  court  for  revision,  the  pur- 
chaser or  terre-tenants  of  such  lands,  if  known,  shall  be  sug- 
gested to  the  court  by  affidavit  of  the  plaintiff  in  error,  and 
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notice  given  them  of  the  pendency  of  the  writ  of  error,  ten 
days  before  the  first  day  of  the  term  of  court  to  which  the 
writ  of  error  is  returnable,  so  that  said  terre-tenants  may 
appear  and  defend. 

Records  of  Inferior  Courts. 

Rule  9.  How  prepared. — Hereafter,  the  clerks  of  the 
inferior  courts  in  this  State,  in  cases  of  appeal  and  of  error, 
in  making  up  "  an  authenticated  copy  of  the  records  of  the 
judgment  appealed  from,"  or  in  sending  up  a  transcript  of 
the  record  to  this  court  as  a  return  to  a  writ  of  error,  shall 
certify  to  this  court :  First,  a  copy  of  the  process.  Second, 
the  pleadings  of  the  parties,  respectively.  Third,  the  ver- 
dict in  jury  trials.  Fourth,  the  judgment  of  the  court  below, 
whether  tried  by  the  court  or  jury.  Fifth,  all  orders  in  the 
same  cause  made  by  the  court.  Sixth,  the  bill  of  exce(>- 
tiohs.  Seventh,  the  appeal  bond  in  cases  of  appeal.  And  in 
no  case  shall  the  said  clerk  insert  in  such  transcript  any 
affidavit,  account,  or  other  document  or  writing,  or  other 
matter,  which,  according  to  the  decisions  of  this  court,  have 
been  held  to  constitute  no  part  of  the  record  of  a  cause. 
This  rule  shall  not  extend  to  appeals  or  writs  of  error  in 
chancery  or  criminal  causes. 

Rule  10.  Arrangement  of  the  record. — The  clerk  of 
the  court  below  shall  arrange  the  several  parts  of  the  record 
aforesaid  according  to  their  chronological  order,  and  shall 
tax  thereon  his  fees  for  making  the  same.  The  clerk  of  this 
court  shall  not  tax  as  costs  in  this  court  any  matter  inserted 
in  such  transcript  contrary  to  the  rule. 

Rule  1 1.  Direction  by  praecipe.— The  party  or  his  attor- 
ney may,  by  praecipe^  indicate  to  the  clerk  and  direct  what 
of  the  files  of  the  cause  shall  be  copied  into  the  record;  and 
in  ^uch  case,  if  the  record  shall  be  insufficient,  it  shall  be 
supplied  at  his  costs,  and,  if  unnecessarily  voluminous,  he 
shall  pay  the  costs  accrued  on  account  of  the  copying  of 
such  unnecessary  matters. 

Time  for  Filing  Records. 
Rule  12.    Hearing  docket — Wliat  causes  to  be  placed 

on. — No  case  brought  to  this  court  by  appeal  shall  be  placed 
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on  the  court  docket  for  hearing,  unless  the  record  is  filed 
within  the  time  now  prescribed  by  law  (see  Sec.  73,  Chap. 
110,  Practice  Act),  or  within  the  further  time  allowed  by 
the  court  for  filing  the  record,  except  in  extraordinary  cases; 
the  court,  upon  special  application,  may  order  a  cause  to  be 
placed  on  the  hearing  docket. 

Eulb  13.  Writ  of  error — When  record  to  be  filed,— 
No  case  which  may  be  broujfht  to  this  court  on  writ  of 
error,  shall  be  plaoed  on  the  court  docket  for  hearing,  unless 
the  record  shall  be  filed  on  or  before  the  second  day  of  the 
term,  or  within  such  further  time  as  may  be  allowed  by  the 
court  for  filing  the  same,  except  in  extraordinary  cases;  the 
courts  upon  special  application,  may  order  a  cause  to  be 
placed  upon  the  hearing  docket.  There  shall  be  advanced 
by  the  party  filing  the  transcript  of  the  record  from  the 
court  below  the  sum  of  ten  dollars. 

Remoyino  Records. 

Rulb  14.  Records  not  to  be  removed  unless  upon 
special  leave. — No  person  shall  remove  from  the  oifice  of 
the  clerk  any  record  of  this  court,  except  upon  special  leave 
granted  for  that  purpose.  No  record  shall  be  taken  from 
the  files  of  the  court,  except  on  application  therefor  to  the 
clerk  or  his  deputy,  and  it  is  made  the  duty  of  the  clerk  to 
report  promptly  to  the  court  every  violation  of  this  rule. 
The  clerk  shall  be  held  responsible  for  the  safe-keeping  and 
production  of  the  records.  Application  for  leave  to  remove 
records  may  be  considered  at  any  time  in  the  discretion  of 
the  court. 

Assignment  of  Errors. 

Eulb  15.    Errors  to  be  assigned  on  filing  record. — The 

appellant  or  plaintiff  in  error  shall,  in  all  cases,  assign 
errors  at  the  time  of  filing  his  record  in  this  court,  and,  on 
failing  to  do  so,  the  case  may  be  dismissed;  but  other  errors 
may  be  assigned  after  the  filing  of  the  record,  by  leave  of 
the  court.  The  appellee  or  defendant  in  error  shall  have 
the  right  to  assign  cross-errors  within  two  days  after  the 
record  is  filed  in  this  court,  and  not  afterward  without 
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special  leave  of  the  court.     TKe  assignment  of  errors  and 
cross-errors  must  he  written  upon  or  attacAed  to  the  record. 

Time  to  Plead. 

Rule  16.  Pleas— When  to  be  filed.— In  all  cases  in  this 
court  where  the  defendant  in  error  or  appellee  desires  to 
plead  and  not  join  in  error,  he  shall  file  his  plea  in  the 
office  of  the  clerk  at  least  five  days  before  the  cause  stands 
for  trial,  and  the  issue  thereon  must  be  made  up  before  the 
day  the  cause  stancUfor  trial. 

Agreed  Cases. 

Rule  17.  Affidavit  of  good  faith. — No  judgment  will 
ba  pronounced  in  any  agreed  case  placed  upon  the  records 
of  this  court,  unless  an  affidavit  shall  be  filed,  setting  forth 
that  the  matters  presented  by  the  record  were  litigated  in 
good  faith  about  a  matter  in  actual  controversy  between 
tiie  parties,  and  that  the  opinion  of  this  court  is  not  sought 
with  any  other  design  than  to  adjudicate  and  settle  the  law 
relative  to  the  matter  in  actual  controversy  between  the 
parties  to  the  record. 

Motions. 

Rule  18.  Motions,  when  to  be  made. — Motions  may  be 
made  on  the  opening  of  court  each  day,  immediately  after 
the  decisions  of  the  court  are  announced,  but  at  no  other 
time,  unless  in  case  of  necessity,  or  in  relation  to  a  cause 
when  called  in  course.  Motions  for  orders  of  course  will 
be  entered  by  the  clerk  with  orders  of  course  entered 
thereon,  viz :  For  hearing,  taking  under  advisement,  enter- 
ing decisions  thereon  and  such  other  matters,  so  that  a  per- 
fect record  may  be  kept  of  each  step  in  the  cause. 

Rule  19.  Special  motions  to  be  in  writing. — All  spe- 
cial motions  shall  be  in  writing  and  filed  with  the  clerk, 
together  with  the  reasons  in  support  thereof,  on  the  day 
before  they  shall  be  submitted  to  the  court.  Provided^ 
however,  that  a  copy  of  motions,  and  of  the  reasons  and 
showing  in  support  of  same,  shall  be  served  on  counsel  of 
the  opposite  party  at  least  one  day  before  they  shall  be 
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submitted  to  the  court.     Objections  to  motions  must  also 
be  in  writing;  oral  arguments  will  not  be  heard. 

Rule  20.  Motions  based  upon  matters  not  appearing 
of  record. — When  a  motion  is  intended  to  be  based  on 
matters  which  do  not  appear  by  the  record,  the  facts  must 
be  disclosed  and  supported  by  affidavit. 

EuLE  21.  Oral  arguments  not  to  be  heard  on  motions. 
— Oral  arguments  will  not  be  heard  upon  any  motion,  nor 
upon  the  rehearing  of  a  cause,  unless  specially  directed  by 
the  court. 

Securfty  for  Costs. 

TiuLE  22.  Eule  upon  non-residents. — Upon  filing  an 
affidavit  that  any  plaintiff  in  error  is  not  a  resident  of  this 
State,  and  that  no  bond  for  costs  has  been  filed,  a  rule  shall 
be  entered  against  him,  of  which  he  shall  take  notice,  to 
show  cause  why  the  writ  shall  not  be  dismissed. 

Abstracts. 

Rule  23.  Abridgment  .of  tlie  record— Bound  in 
pamphlet  form. — In  all  cases,  the  party  bringing  a  cause 
into  this  court,  shall  furnish  a  complete  indexed  abstract  or 
abridgment  of  the  record  therein,  referring  to  appropriate 
pages  of  the  record  by  numerals  on  the  margin,  and  shall 
cause  such  abstracts  to  be  printed  in  a  neat  and  workman- 
like manner,  with  small  pica  type  and  leaded  lines,  on  one 
side  only,  upon  white  paper;  such  ahstracU  shall  he  boimd 
in  hook  or  pamphlet  form.  Five  copies  of  such  printed 
abstracts  shall  be  filed  in  each  case;  one  for  each  of  the 
judges,  one  for  the  defendant  in  error  or  appellee,  and  one 
to  be  filed  with  the  record,  and  in  addition  thereto,  one  copy 
of  each  abstract  shall,  as  soon  as  printed,  be  delivered  or 
sent  by  mail,  properly  addressed,  to  the  opposite  counsel, 
and  proof  thereof  shall  be  made  and  filed,  either  by  the 
receipt  of  such  counsel  or  by  affidavit  of  the  fact. 

Eule  24.  Defendant  may  furnish  additional  abstract 
— Costs  to  be  taxed. — The  defendant's  counsel  shall  be  per- 
mitted, if  he  is  not  satisfied  with  the  abstract  or  abridg- 
ment furnished  by  the  plaintiff's  counsel,  to  furnish  such 
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farther  abstract  as  he  shall  deem  necessary  to  a  full  under- 
standing of  the  merits  of  the  case. 

Upon  printed  abstracts  being  furnished  in  conformity 
to  the  rules  of  this  court,  it  shall  be  the  duty  of  the  clerk 
to  tax  a  printer's  fee  at  the  rate  of  twenty  cents  for  each 
one  hundred  words  of  one  copy  of  such  abstract,  against 
the  unsuccessful  part}''  not  furnishing  such  abstracts,  as 
costs,  to  be  recovered  by  the  successful  party  furnishing 
the  same. 

fisiEFS. 

Rule  25.  Forms  and  requisites. — Printed  briefs  will 
be  required  in  all  cases,  whether  argued  orally,  in  full  or  in 
part  only,  or  when  submitted  on  briefs  mthout  oral  argu- 
ment. The  briefs  required  should  contain  a  short,  clear 
statement  of  the  points,  and  the  authorities  in  support 
thereof;  and  in  citing  cases  from  published  reports,  counsel 
will  be  required  not  only  to  give  the  book  and  page,  but 
also  the  names  of  the  parties  as  they  appear  in  the  title  of 
the  reported  case;  and  the  names  of  counsel  filing  brief  or 
abstract  must  appear  to  the  same.  But  the  filing  of  a 
printed  brief  shall  not  preclude  the  party  from  filing  full 
printed  or  written  arguments  in  support  of  his  brief  of 
points  and  authorities,  provided  he  does  so  within  the  time 
his  printed  brief  is  required  to  be  filed.  The  brief  of  appel- 
lant or  plaintiff  in  error  shall  contain  in  the  beginning  a 
concise  statement  of  the  case,  including  in  a  general  way, 
the  form  of  action,  the  substance  of  the  pleadings,  without 
detail,  the  substance  of  the  evidence,  omitting  names  of 
witnesses  and  all  other  details,  the  judgment  and  the  rul- 
ings  of  the  trial  court  complained  of.  Such  statement  will 
be  deemed  correct,  except  in  so  far  as  the  opposite  party 
may  indicate  by  a  separate  statement  of  his  own,  to  be 
contained  in  his  brief.  Briefs  ahaU  he  in  hook  or  pamphlet 
form. 

Rule  26.  Five  copies  to  be  filed  in  each  case.— Five 
copies  of  the  brief  must  be  filed  in  each  case;  one  for  each 
of  the  judges,  one  for  the  opposite  party,  and  one  to  be 
filed  with  the  record,  and  in  addition  thereto,  one  copy  of 
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such  brief  shall  be  supplied  to  the  opposite  counsel  as  and 
in  the  manner  provided  by^Rule  23,  and  proof  thereof  made 
and  filed. 

Call  of  Docket. 

Rule  27.  Filing  abstracts  and  briefs. — Hereafter  the 
docket  shall  be  called  and  abstracts  and  briefs  filed,  as 
follows : 

1st.  All  cases  continued  from  a  former  term  shall  be 
subject  to  call  on  and  after  the  first  day  of  the  term. 

2d.  The  call  for  hearing  of  other  cases  on  the  docket  will 
be  made  on  the  third  day  of  the  term,  and  in  such  cases 
the  abstracts  and  briefs  of  appellant  or  plaintiff  in  error 
must  be  filed  in  the  clerk's  oflSce  on  or  before  the  time 
required  for  filing  the  transcript  of  the  record,  upon  which 
call  cases  will  be  taken  for  hearing,  when  the  briefs  of  both 
parties  have  been  filed.  The  appellee  or  defendant  in  error 
shall  file  his  brief  within  ten  days  after  the  brief  of  appel- 
lant or  plain tifl"  in  error  shall  have  been  filed,  and  the 
reply  briefs  thereto  shall  be  filed  within  five  days  after  such 
time,  unless  the  time  for  filing  such  abstracts  and  briefs 
sliall,  for  good  cause  shown,  be  extended. 

3d.  In  other  cases  coming  under  Section  72  of  the  Prac- 
tice Act,  the  rule  last  above  mentioned  shall  apply  to  the 
filing  of  abstracts  and  briefs,  and  such  cases  shall  be  subject 
to  call  as  soon  as  records  are  filed. 

Rule  28.  Failure  of  appellant  or  plaintiff  in  error  to 
file  abstracts  or  briefs. — If  the  plaintiff  in  error  or  appel- 
lant shall  fail  to  file  either  his  abstracts  or  briefs  with  the 
clerk  within  the  time  prescribed  by  the  rules  of  this  court, 
the  judgment  or  decree  of  the  court  below  will  be  affirmed 
on  the  call  of  the  docket,  unless  the  time  for  filing  the 
same  shall  be  extended  for  cause  shown. 

Rule  29.  Failure  of  appellee  or  defendant  in  error  to 
file  abstracts  or  briefs. — If  the  defendant  in  error  or 
appellee  shall  fail  to  file  his  brief  in  compliance  with  these 
rules,  the  judgment  or  decree  will  be  reversed  pro  forma^ 
unless  the  court  on  examination'  of  the  record  shall  deem 
it  proper  to  decide  the  case  on  its  merits. 
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Rule  30.  Oral  argameiits. — When  the  brief  of  either 
party  is  filed,  he  shall  give  notice  to  the  clerk  of  a  desire 
to  present  oral  arguments,  if  he  so  desires,  in  which  case 
a  day  will  be  set  for  hearing  such  arguments,  and  the  clerk 
will  give  notice  of  the  time  set.  In  case  of  no  oral  argu- 
ment by  appellant  or  plaintiff  in  error,  he  shall  be  allowed 
three  days  after  the  filing  of  the  adverse  party's  brief  to 
file  a  reply.  After  the  call  of  the  docket  on  the  third  day 
of  the  term,  cases  will  be  taken  for  hearing  when  the  briefs 
of  both  parties  are  tiled,  or  in  case  appellee  or  defendant  in 
error's  brief  is  not  filed,  when  the  time  for  filing  it  under 
the  rule  has  expired. 

Rule  31.  Time  allowed  for  oral  argnments. — The 
time  allowed  for  each  oral  argument  shall  be  restricted 
to  one  hour  on  each  side,  unless  otherwise  specially  per- 
mitted. 

Rule  32.  Damages  on  dismissing  appeals.— When 
appeals  from  decrees,  judgments  or  orders  for  the  recovery 
of  money  are  dismissed  by  this  court  for  want  of  prosecu- 
tion, or  for  failing  to  file  authenticated  copies  of  records, 
as  required  by  law,  the  court  will  award  damages  against 
the  appellant,  at  ten  per  cent  upon  the  amount  recovered 
in  the  court  below,  if  it  be  less  than  $100,  and  at  five  per 
cent  upon  the  amount  of  such  recovery  if  it  equals  or 
exceeds  that  sum. 

Rule  33.  Rehearings. — Application  for  a  rehearing  of 
any  case  shall  be  made  by  petition  to  the  court  signed  by 
counsel,  briefly  stating  the  grounds  for  a  rehearing,  and  the 
authorities  relied  on  in  support  thereof.  When  a  rehearing 
is  granted,  the  clerk  shall  at  once  give  notice  to  the  oppo- 
site party  of  the  date  when  such  rehearing  was  granted. 

Rule  34.  Manner  of  applying  for  a  rehearing.— The 
manner  of  applying  for  a  rehearing  shall  be  as  follows : 

Within  fifteen  days  after  a  decision  is  announced  a 
party  applying  for  a  rehearing  shall  give  actual  notice  iii 
writing  to  the  opposite  party,  or  his  attorney,  of  his  inten- 
tion to  make  such  application,  and  shall  also,  within  the 
same  time,  file  a  copy  of  such  notice  with  the  clerk  of  the 
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court,  and  within  thirty  days  after  the  decision  is  announced 
shall  place  on  file  in  the  clerk's  office  five  printed  copies  of 
his  petitions.  Petitions  for  rehearing  will  be  entertained 
in  that  class  of  cases  only  in  which  the  decision  of  this  court 
can  not  be  reviewed  by  the  Supreme  Court,  unless  this 
court,  in  the  exercise  of  its  discretion,  shall,  in  exceptional 
cases,  determine  to  the  contrary.  When,  in  any  case,  a 
rehearing  is  granted,  it  shall  be  placed  for  hearing  at  the 
foot  of  the  docket.  The  petition  for  rehearing  shall  stand 
as  the  printed  arguments,  on  the  hearing  of  the  party  in 
whose  favor  it  is  granted.  The  opposite  party  shall,  in  all 
such  cases,  have  ten  days  from  the  time  of  granting  the 
rehearing  to  reply  to  the  petition,  and  the  petitioner  shall 
have  five  days  thereafter  to  file  his  reply  thereto. 

EuLE  35.  Supersedeas  on  re-argument. — Any  two  of 
the  justiqes  of  this  court  may,  in  vacation,  issue  an  order 
which  shall  operate  as  a  supersedeas  in  any  case  which  has 
been  submitted  to  this  court  for  hearing  and  judgment, 
whenever  a  re-argument  of  the  same  shall,  in  their  opinion, 
be  advisable. 

Rule  f36.  Decision  in  vacation — Rehearing. — Where  a 
decision  in  any  case  is  rendered  in  vacation,  and  a  petition 
for  rehearing  shall  be  presented  to  either  of  the  justices  of 
this  court,  if  he  shall  certify  that  there  are  probable 
grounds  for  granting  a  rehearing,  all  further  proceedings, 
authorized  by  the  judgment  of  this  court,  shall  be  stayed 
until  the  next  term  thereof. 

Appeals  and  Writs  of  Error. 

EuLE  87.  Practice — Applications  in  yacation  and  in 
term  time. — In  all  cases  where  an  application  is  made  in 
vacation  for  an  appeal  from  this  court  to  the  Supreme 
Court,  the  party  making  such  application  shall  present  to 
one  of  the  judges  of  this  court  a  brief  statement  in  writ- 
ing, giving  the  title  of  the  cause,  the  nature  and  amount  of 
the  judgment,  order  or  decree  from  which  the  appeal  is 
desired,  the  date  of  the  rendition  of  such  judgment,  order 
or  decree,  and  the  name  of  the  security  proposed,  accom- 

Vot.  XCIl  43 
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panied  with  an  affidavit  showing  the  solvency  and  suffi- 
ciency  of  the  security  so  proposed.  When  the  application 
is  made  to  the  court  in  term  time  the  same  statement  and 
affidavit  will  be  required. 

ExBouTioNs — Prooedendos. 

EuLE  38.  When  to  Isisue. — Executions  may  issue  from 
this  court  on  judgments  affirmed,  or  a  writ  of  procedendo 
shall  issue  upon  the  payment  of  costs  made  in  this  court  by 
the  successful  party. 
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On  the  death  of  a  sole  complainant ; 587 

CHATTEL  MORTGAGES— Good  faith  required— Record 686 

When  valid  without  acknowledgment 296 

CHILDREN— Duty  of  railroads  when  trespassers 167 

Upon  dangerous  premises 166 

CITIES— Council  the  judge  of  the  election  and  qualification  of 

aldermen 459 

CITIES  AND  VILLAGES— Licensing  of  peddlers 474 

Right  to  use  implements  operated  by  steam  in  the   construc- 
tion of  streets 881 

When  not  liable  for  frightening  horses 881 

COLLATERAL  SECURITIES— Duty  of  the  pledgee 95 

Measure  of  damages  where  the  pledgee  effects  a  compromise 

with  the  parties  bound. : 95 

Power  of  the  pledgee  to  compromise  in  the  absence  of  a  special 

.greement d& 
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COLLATERAL  SECURITIES.     Continued. 

Right  of  the  pledgee  to  compromise  with  the  maker  of  the  col- 

1  ateral 95 

What  is  not  a  sale  by  a  pledgee,  under  express  authority  to  sell. .  95 

COLLATERAL  UNDERTAKINGS- When  undertakings  are 616 

COMMON  CARRIERS— Liability  for  mistakes  of  employes  in  bill- 
ing oonsignments  of  freight 891 

Implied  contract  in  accepting  goods  to  be  shipped  over  their 

lines 628 

Right  to  limit  their  liability 628 

COMMON  COUNTS— Recovery  under— Practice 129,  147 

When  a  recovery  under,  will  be  sustained 616 

When  sufficient  as  a  pleading 588 

COMMITMENTS— Until  both  fine  and  costs  are  paid 400 

CONFESSION  OF  JUDGMENT— Upon  joint  warrants 189 

Authority  to  confess  must  be  strictly  construed 189 

Authority  to  confess  must  be  strictly  piu*sued 189 

CONSIDERATION— Diligence   of  a  creditor  not   evidence  of  a 

want  of ; 880 

Power  of  courts  of  equity  to  inquire  into,  regardless  of  seals. .  526 

CONSTITUTIONAL  PROVISIONS-Require  practical  interpreta- 
tions   ! 68 

CONSTRUCTION    OF  STATUTES -Appointment  of  shorthand 

reporters  for  city  courts — Compensation 410 

CONTEMPT  OF  COURT— Liability  of   a  police   magistrate  for 

committing  a  party  in  default  of  the  payment  of  a  fine 426 

CONTESTED  ELECTIONS— Of  aldermen  in  courts  of  law 495 

Of  members  of  city  councils 495 

Jurisdiction  in  chancery 495 

CONTRACTS— Construction  where  two  contracts  are  executed  as 

a  part  of  the  same  transaction 867 

ConstrucUon  where  two  are  executed  at  the  same  time 526 

Construction  of  dram-shop  keeper's  bonds 434 

Laws  for  the  protection  of  minera  not  to  be  set  at  naught  by, .  441 

Evidence  of  contemporaneous  conversations  not  admissible. . .  178 

Extrinsic  evidence  as  to  the  intention  of  the  parties 286 

To  be  enforced  as  the  parties  mutually  understood  them 286 

Of  partnerships  binding  upon  each  member 820 

Of  partnerships,  within  the  spirit  of  the  mechanic's  lien  law. .  820 

Prior  parol  negotiations  presumed  to  be  merged 175 

Statements  in,  sufficient  to  put  a  party  upon  inquiry 655 

Recovery  by  persons  not  parties,  for  breaches 476 

Wliere  a  written  order  for  merchandise  is  not 652 

Rule  of  construction 6oo 

Competency  of  extrinsic  evidence — Application 655 

By  agents  within  the  scope  of  their  authority 655 

What  amounts  to  an  entire  repudiation 577 

When  the  undertaking  is  collateral 616 
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CONTRIBUTION— Among  tort  feasors. 8 

CORONER'S  VERDICT— Where  to  be  disregarded 15 

Of  no  binding  force  in  suits  for  deaths  by  negligent  acts 15 

When  of  no  binding  force 15 

CORPORATIONS— Officers,  when  not  entitled  to  salaries 158 

Officers'  salaries— By-laws  . , 158 

Where  an  officer  has  made  it  impossible  for  the  corporation  to 

enable  him  to  earn  his  salary 158 

Can  not  issue  stock  with  a  secret  understanding  to  buy  it  back  287 
Distinction  between   an  executed  and  an  executory  illegal 

agreement 526 

Guarantors  for  indebtedness  are  creditors 287 

Jurisdiction  of   the  State  to  correct  abuses  of  power— uZ^ra 

vires 176 

When  they  may  purchase  their  own  stock 287 

When  the  admission  of  an  employe  is  not  binding 577 

COSTS— Discretion  of  the  court  in  requiring  security  for 479 

In  cases  of  interpleader 595 

In  chancery,  discretionary. . . . ; 207 

In  suits  for  the  construction  of  wills 195 

On  appeals— Recovery  of,  in  actions  on  appeal  bonds 149 

Where  the  question  of  re-taxation  can  not  be  raised  in  the 

Appell  ate  Court 878 

COUNTIES— Construction  of  an  order  fixing  the  sheriffs  compen- 
sation   482 

Liability  for  the  payment  of  special  deputies 428 

Liability  for  the  subsistence  of  special  deputies 428 

COURTS— Elxist  for  the  disposition  of  real  questions 661 

Will  not  aid  parties  in  collusion  to  cheat,  etc 686 

COURTS  OF  CHANCERY— Restraint  of  offenses,  when  incidental  604 
Where  the  remedy  by  indictment  does  not  deprive  the  court  of 

its  powers 604 

CREDITORS— who  are  regarded  as  such  in  respect  to  invalid  mort- 
gages   297 

Diligence  not  evidence  of  a  want  of  consideration 880 

CRIMINAL   LAW— Obtaining  credit  by  false  statements  by  a 

member  of  a  firm 400 

Sufficiency  of  indictments  for  obtaining  money  by  false  pre- 
tenses   187 

CRIMINAL    PROCEDURE  —  Quasi-criminal     cases  —  Justice's 

transcript 152 

Appeals  can  only  be  taken  as  provided  by  law 152 

Where  a  complaint  is  unnecessary 152 

A  defendant  can  not  complain  of  errors  favorable  to  himself.  400 

Sufficiency  of  the  record  of  impaneling  a  grand  jury 400 

Commitments  until  both  fine  and  coats  are  paid 400 

CROSS-EXAMINATION— In  actions  for  personal  injuries 212 

CUSTODY  OF  THE  LAW— Purchasers  of  property  in 471 
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DAMAGES— For  the  refusal  to  deliver  goods  sold 577 

Intermediate  an  injury  and  death— Recovery  of 846 

In  suits  upon  replevin  bonds 416 

Measure  of,  in  actions  for  death  from  negligence 233 

No  recovery  for  a  breach  of  a  contract  by  persons  not  parties .  476 

Where  $10,000  is  not  excessive 260 

DEATH— Of  a  sole  complainant  in  chancery 587 

DECLARATION— Form  of,  for  negligence  in  permitting  an  excava- 
tion on  adjoining  promises  to  the  injury  of  the  plaintiff's 

property 582 

When  defective,  not  cured  by  pleas 571 

DECREES — When  manifestly  excessive  to  be  reversed 883 

DEDICATION— Of  highways— Obstruction 481 

DEEDS — When  a  delivery  will  be  presumed 514 

DEFINITIONS— General  reputation  of  a  witness 80 

DIRECTORS— Duty  to  make  assessments— Mutual  insurance  com- 
panies     1 

DRAINS— Nuisances—  Ditches /  407 

DRAM-SHOP  KEEPER'S   BONDS— Application  of  the  rule  that 

a  contract  of  suretyship  is  Btrtotissimi  juris 434 

Construction  of 433 

When  the  intention  of  the  parties  is  apparent 433 

Clerical  errors  corrected  by  construction 433 

To  be  constructed  so  as  to  render  it  binding 434 

Meaningless  words  to  be  rejected 434 

E 

ELECTIONS— Of  members  of  city  councils 495 

Jurisdiction  in  chancery 495 

City  council  the  judge  of  the  election  and  qualification  of  its 

own  members 459 

EMPLOYER  AND  EMPLOYE— Ordinary  perils  of  the  service. ...  631 

EMPLOYES— Assume  the  ordinary  perils  of  the  service 631 

When  not  fellow-servants 542 

ERRORS — Which  do  not  prejudice  the  party  complaining 127 

ESTOPPEL— By  admissions  of  parties  on  former  trials 232 

By  declarations  and  conduct 655 

By  persons  who  mix  their  goods  with  other  merchandise 53 

Declarations  must  be  of  an  injurious  influence 655 

Of  a  party  to  complain  of  the  admission  of  incompetent  tes- 
timony   236 

Of  a  party  to  complain  of  instructions 88 

To  claim  damages  by  a  person  who  mixes  his  goods  with  others 

liable  to  execution 53 
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ESTOPPEL.     Continued, 

Where  a  building  and  loan  association  is  not  estopped  from 
Betting  up  the  invalidity  of  a  contract  fixing  the  compensa- 
tion of  its  secretary 27 

EVICnON-«When  an  entry  to  make  repairs  is  not 620 

EVIDENCE— Allegations  in  pleadings 610 

Benefits  to  lots  by  reason  of  improvements  to  streets 68 

Books  in  the  German  language 77 

Competency  of  witnesses  as  to  rate  of  speed — Railroads 548 

Preponderance  not  necessarily  with  the  greater  number   of 

witnesses 80 

Habits  of  a  person  killed  in  a  railroad  accident  in  the  absence 

of  eye-witnesses 15 

Testimony  of  witnesses  before  a  coroner's  jury,  when  admissible 

for  the  purpose  of  impeachment 15 

Licomplete  contracts  inadmissible. 276 

Of  handwriting— Comparison  of  signatures 207 

Of  parties  on  former  trials 288 

Of  surroundings  at  railroad  accidents.* 60 

Of  the  condition  of  lights  miist  be  confined  to  the  night  of  the 

accident 103 

Of  the  service  of  a  notice  of  an  assessment 855 

When  not  sufficient  to  overcome  a  written  instrument 116 

Foundation  for  the  introduction  of  partnership  books  of  ac- 
count   115 

EXCESSIVE  VERDICTS— Not  always  an  indication  of  prejudice 

and  passion 278 

EX  DELICTO— Judgments  in  actions  of 891 

New  trials  in  actions  of 891 

EXECUTIONS- When  to  issue 674 

EXECUTORS— Power  to  charge  the  eflFects  of  the  estate 592 

EXEMPTIONS— Form  of  a  judgment  where  the  debt  is  for  wages  875 

F 

FALSE   PRETENSES— Sufficiency  of  indictment  for  obtaining 

money  by 187 

FEES— Allowance  of,  to  receivers 451 

FELLOW-SERVANTS— When  employes  are  not 542 

When  switching  crews  are  not 681 

Who  are,  when  a  question  of  law 681 

FINAL  JUDGMENTS— In  interpleading— Appeals 471 

Purchasers  of  property  in  the  custody  of  the  law 471 

FINAL  ORDER— Dismissing  a  bill  for  want  of  equity 884 

FOREIGN  JUDGMENTS— Force  and  effect  to  be  given  in  this 

State 689 

FORFEITURES— Receipt  of  past  due  rent  not  a  waiver  of 173 
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FRAUD— Charges  of,  to  be  sustained  by  proof 491 

May  be  proved  by  circumstances 53 

Measure  of  proof 88 

See  statute  of  frauds 84 

When  the  statute  of  frauds  may  be  relied  upon  without  plead- 
ing it 616 

FRAUDULENT  CON VEYANCES- What  are  not 61 

G 

GARNISHMENT— Jurisdiction  in  attachment  proceedings 523 

Liability  of  the  makers  of  negotiable  instruments. 120 

GENERAL  REPUTATION— Of  witnesses,  defined— Impeachment  80 

GRAND  JURY— Record  of  the  impaneling 400 

GUARANTY— When  a  contract  of,  ia  not  nudum  pactum. 413 

GUARDIAN  AD  LITEM— Power  of  the  Circuit  Court  to  tax  the 

fees  of 443 

H 

HANDWRITING— Comparison  of  signatures. 207 

HIGHWAYS— By  dedication— Obstruction 481 

Passage  of  vehicles  upon 477 

HUSBAND  AND  WIFE— Liability  of  the  husband  for  necessaries 

furnished  to  the  wife  while  living  separate 537 

Competency  of  the  wife  as  a  witness  against  her  husband 537 

Liability  of  the  husband  for  necessaries  at  common  law 537 

HYDE  PARK— Construction  of  ordinances  relating  to  the  sale  of 

'   intoxicating  liquors 648 

I 

IMPE ACHMEMT— Of  witnesses— General  reputation  defined 80 

Of  witnesses,  proper  form  of  questions 43 

Proof  as  to  general  reputation 80 

Preliminary  questions— Foundation  to  be  laid 80 

Instructions  on 80 

INDICTMENT— Illegal  sales  of  intoxicating  liquors— Limit  of  the 

proof 43 

INJUNCTIONS— Lies  to  restrain  the  unexecuted  pai-t  of  an  ille- 
gal contract 526 

To  restrain  the  enforcement  of  ordinances 118 

To  restrain  the  commission  of  statutory  oflfenses 604 

INDEBITATUS  ASSUMPSIT— Where  the  action  lies 147 

INJURIES— Joinder  of  actions  for,  etc 846 

INSOLVENCY— Allegation  of,  when  necessary .* 526 
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INSTRUCTIONS— Abstract  propositions  of  law 187 

Erroneous,  when  not  sufficient  to  revei-se 482 

Erroneous  will  not  always  reverse 488 

Harmless  error  in 103,  442 

Should  clearly  state  the  law  and  define  the  issues 418 

To  be  presented  in  the  abstract— Appellate  Court  practice 89 

On  impeachment  of  witnesses — Province  of  the  jury . .' 80 

Omission  of  elements  essential  to  a  recovery 808 

When  the  evidence  is  close  on  questions  of  fact 808 

Omission  of  elements  of  negligence  charged 21 6 

As  to  what  amounts  to  negligence 217 

When  errors  in,  are  cured  by  others 280 

When  misleading  as  to  the  preponderance  of  the  evidence. ...  80 

When  to  be  accurate 57 

Where  a  party  is  estopped  to  complain  of 88 

INSURANCE— Burden  of  proving  the  falsity  of  answers  to  ques- 
tions in  applications 826 

Notice  to  an  agent  when  notice  to  his  company 826 

See  mutual  insurance  companies 1 

INTERPLEADER— Costs  in  cases  of 595 

Final  judgments  in— Appeals 471 

INTERVENORS — In  proceedings  to  dissolve  building  and  loan 

associations 291 

INTOXICATING  LIQUORS— Limit  of  the  proof  in  jjrosecutions 

for  illegal  sales 48 

J 

JOINDER  OF  ACTIONS— For  injuries 846 

JUDGMENTS— By  default  in  foreign  courts 638 

Form  of,  where  the  debt  is  for  wages— Exemptions 875 

In  actions  ex  dcZic^o— Practice 891 

When  improper  as  to  one  of  two  joint  defendants 154,  510 

JURY — In  the  Circuit  Court  to  consist  of  twelve  men 422 

On  appeals  from  minor  jurisdictions 422 

In  trials  of  insane  persons,  on  appeal  from  the  County  Court. .  422 

Practice  of  submitting  pleadings  to 567 

Province  in  cases  of  impeachment  of  a  witness 80 

Province  of,  in  a  conflict  of  testimony 462.  473 

What  constitutes  a 422 

L 

LANDLORD  AND  TENANT— As  to  repairs  made  necessary  by  the 

tenant's  fault 620 

Effect  of  the  acceptance  of  rent. 175 

Receipt  of  past  due  rent  not  a  waiver  of  future  forfeitures. ...  173 

What  the  assignment  of  a  leasehold  estate  can-ies  with  it 175 

When  an  entry  to  make  repairs  is  not  an  eviction 620 
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LEASE— Abrogation  of,  when  under  seaL 630 

Construction  where  two  are  executed  at  the  same  time 526 

Liability  of  an  assignee  for  the  rent 877 

LICENSES— Peddlers  from  house  to  house— Cities  and  villages 474 

LIFE — Presumption  that  it  continues 134 

LIFE  ESTATE— What  amounts  to  a  surrender  of 24 

LIFE  INSURANCE— Burden  of  proving  statements  in  the  applica- 
tion to  be  false 885 

Effect  of  an  assignment  of  a  policy  when  prohibited  by  law. . .  207 

LIMITATIONS— When  the  commencement  of  an  action  is  stayed  66 

LOSS  OF  TRADE— Averments  of  irreparable  Injury— Pleadings ...  526 

M 

MALICIOUS  PROSECUTION— Conviction  before  a  justice  of  the 

peace  when  conclusive  upon  the  question  of  probable  cause. .  571 

Suits  for,  not  to  be  encouraged 571 

MALPRACTICE— Duty  of  a  person  employing  a  surgeon 449 

MANUFACTURERS— When  liable  as  dealers 8 

MARKET  QUOTATIONS— Right  of  property  in— Board  of  trade. .  604 

MARRIED  WOMEN— Witnesses  for  their  husbands,  when  agents. .  482 
MASTER  AND  SERVANT— Anticipation    of  danger  while  the 

servant  is  engrossed  in  his  duties 808 

Assumption  of  risks,  where  the  servant  is  aware  of  the  danger 

of  the  service 801 

Duty  of  the  master  to  see  that  the  servant  is  not  exposed  to 

risks,  etc 91 

Injuries  received  while  not  in  the  exercise  of  ordinary  care. . ..  485 

Knowledge  of  dangerous  obstructions  a  question  of  fact 808 

Liability  of  a  master  for  a  failure  to  furnish  safe  appliances. ..  259 

Requisites  of  a  recovery  for  defects  in  appliances 808 

Right  of  a  servant  to  presume  that  the  master  has  performed 
Ins  duty  in  furnishing  a  reasonably  safe  place  for  him  to  do 

his  work 308 

WlK^re  the  master  assumes  a  matter  not  his  duty 91 

Where  the  servant  elects  to  put  himself  in  a  dangerous  position  485 

MASTER'S  SALES— Do  not  pass  the  title  to  the  real  estate  sold. .  377 

Possesstion  during  the  period  of  redemption 377 

Rights  of  purchasers  at 377 

MEASURE  OF  DAMAGES— Injuries  to  adjacent  property  by  im- 
provements in  streets 69 

Wliere  the  pledgee  of  collateral  security  effects  a  compromise 

with  the  parties  bound 95 

MECHANICS'  LIENS— Attorney's  fees  in  proceedings  for 343 

On  leased  premises— Contracts  with  tenants 282 

Are  purely  statutory 109 

Not  to  affect  securities  or  vested  rights 2S2 

Under  the  statute  of  1893 IO9 
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MECHANICS'  LIENS.     Continued. 

Statement  where  a  single  lien  is  claimed  upon  distinct  lots  of 

land 109 

An  insufficient  statement 109 

Right  to  the  remedy  based  upon  the  statute 341 

Requisites  of  the  notice  of  a  sub-contractor's  lien 841 

Several  buildings  under  a  single  roof. 320 

Where  a  bill  for  a  lien  is  erroneously  dismissed 269 

MINES  AND  MINING— Laws  for  the  protection  of  miners  not  to 

be  set  at  nought  by  agreement 441 

MUNICIPAL  CORPORATIONS— Can  exercise  their  powers  only 

in  the  manner  authorized  by  the  act  creating  them 333 

Liability  for  frightening  horses 381 

Right  to  use  implements  operated  by  steam  in  construction  of 

streets 881 

MUTUAL  INSURANCE  COMPANIES— Rule  for  making  assess- 
ments   1 

When  it  is  the  duty  of  the  directors  to  make  an  aaseasment. . .  1 

N 

NEGLIGENCE— Of  the  driver  of  a  wagon  not  to  be  attributed  to 

-   persons  riding  with  him 547 

Liability  for  the  negligence  of  third  parties 547 

Crossing  a  street  railroad  track  on  which  a  car  is  approaching.  547 
Of  the  driver  of  an  omnibus  not  to  be  imputed  to  his  passen- 
gers   217 

In  disobedience  of  orders 74 

Instructions  as  to  what  amounts  to 317 

No  recovery  where  the  negligence  of  the  servant  is  the  cause 

of  the  injury 301 

Not  contributory  as  a  conclusion  of  law 257 

A  question  for  the  determination  of  the  jury 257 

Where  a  master  loans  his  servant  to  work  for  another  under 

the  latter's  controL 8 

Of  a  dealer  in  fireworks  who  sends  his  men  to  display  the 

same 8 

NEGLIGENCE  AND  ORDINARY  CARE— Questions  of  fact 50 

NEGOTIABLE  INSTRUMENTS— Construction  of  the  act  of  1895 

in  relation  to 455 

In  settlement  of  losses  in  option  deals 458 

NEW  TRIALS— In  actions  ex  delicto 891 

NOTICE — Of  invalidity  of  a  chattel  mortgage  does  not  preclude  a 

creditor 297 

Statements  in  contracts,  sufficient  to  put   a  party  upon  in- 
quiry    655 

To  an  insurance  agent  when  notice  to  his  company 826 

To  a  foreman  of  defects  in  machinery 259 

To  purchasers  of  property  in  the  custody  of  the  law 471 
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NUDUM  PACTUM— When  a  contract  of  guaranty  is  not 413 

NUISANCES-Drains  and  ditchee 407 

o 

OBSTRUCTION— Of  highways— Dedication 481 

OPTIONS— Notes  given  in  settlement  of  losses  in  deals 458 

ORDINANCES— Injunctions  to  restrain  the  enforcement  of 118 

Imposing   licenses   upon   persons  who  peddle  from  house  to 

house,  not  in  restraint  of  trade 474 

Of  Hyde  Park,  relating  to  the  sale  of  intoxicating  liquors 643 

ORDINARY  CARE— No  recovery  in  tlie  absence  of 57 

What  is  not  an  exercise  of 57 

ORDINARY  CARE  AND  NEQUGENCE-Questions  of  fact 60 

P 

PARTIES— Rights  of  beneficial  plaintiffs 554 

To  a  proceeding  to  appoint  a  receiver  and  make  an  assessment 

upon  the  members  of  a  mutual  insurance  company 1 

PARTNERS— Liability  of,  for  trespasses 510 

PARTNERSHIPS— When  a  court  of  equity  will  decree  a  dissolu- 
tion   236 

Contracts  binding  upon  each  member. 320 

Contracts  within  the  spirit  of  the  mechanics*  lien  law 320 

PAYMENT— When  the  taking  of  a  note  is 77 

PEDDLERS— License  of  cities  and  villages 474 

Who  are,  in  the  meaning  of  an  ordinance  requiring  a  license.  474 

PENAL  STATUTES— Where  the  rule  of  strict  construction  is  not 

violated 400 

PERILS— Of  a  service  assumed  by  an  employe 631 

PHARMACY— WJiere  no  complaint  is  necessary  in  prosecutions 

under  the  act  regulating  the  practice  of 153 

PLEADING— Allegations  of  due  care,  when  unnecessary 547 

Defects  cured  by  the  verdict 50 

Form  of  a  declaration  for  negligence  in  permitting  an  excava- 
tion on  adjoining  premises  to  the  plamtifTs  property 582 

In  actions  of  trespass  de  bonis  asportatU, 38 

The  rule  in  chancery 608 

When  allegations  of  willfulnera  and  malice  are  unnecessary.. .  582 

PLEADINGS— Allegations  of  insolvency,  when  unnecessary 526 

Averments  of  irreparable  injury— Loss  of  trade 526 

In  actions  of  account 46 

To  speak  the  truth  as  it  existed  at  the  time  of  filing 554 

When  the  common  counts  are  sufficient 538 

PLEAS— Defective  declaration  not  cured  by 571 
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PLEAS  IN  ABATEMENT— Former  suit  pending,  different  bene- 
ficial plaintiffs 564 

POLICE  MAGISTRATES— Liability  on  his  bond  for  committing  a 

party  in  default  of  payment  of  a  fine  for  contempt 426 

POSSESSION— During  the  period  of  redemption 877 

PRACTICE — Amendments  of  complaints  for  tlie  violation  of  ordi- 
nances   474 

As  to  variances 477 

Computation  of  time  for  filing  appeal  bonds 226 

Construction  of  stipulations  that  the  original  bill  of  exceptions 

may  be  used  on  appeal 158,  276 

Evidence  of  matters  in  rebuttal 588 

Forcing  a  party  to  trial  before  the  issues  are  settled 510 

Li  actions  of  account 46 

In  suits  against  two  or  more  defendants 115 

Introduction  of  witnesses  after  the  instructions  are  read 462 

Judgments  in  actions  ex  delicto 891 

Note  and  guaranty  admissible  under  the  common  counts 413 

Pleas  in  abatement  not  to  be  filed  after  pleading  to  the  merits  482 
Refusing  to  allow  counsel  to  state  what  he  expects  to  prove  by 

a  witness 510 

Where  the  court  is  of  the  opinion  that  tlie  statement  is  not 

made  in  good  faith 510 

Recovery  under  the  common  counts 129,  147 

Submitting  pleadings  to  the  jury 567 

Waiver  of  a  rule  for  a  bill  of  particulars 413 

Where  no  question  is  presented  by  tlie  record  which  can  be  re- 
viewed—Appeals   41 

Leading  questions,  when  to  be  allowed 43 

When  the  court  may  limit  the  number  of  witnesses 43 

Where  a  court  is  not  justified  in  directing  a  verdict 681 

Where  indebitatus  assumpsit  lies 147 

Where  the  court  should  direct  a  verdict 183 

Where  a  party  desires  to  take  advantage  of  a  vai'iance 891 

What  constitutes  a  jury 422 

PRACTICE  OF  MEDICINE— Vendors  of  spectacles  not  required  to 

be  licensed 22 

Vendors  of  spectacles  who  advertise 28 

What  is  a  violation  of  the  act 445 

Recovery  of  penalties  after  the  repeal  of  the  law 445 

Massage  treatment 447 

PRESUMPTIONS— As  to  a  devise  to  hem 195 

As  to  notice  of  defects  in  sidewalks 458 

As  to  the  consideration  of  incompetent  evidence— Chancery 

practice 820 

From  the  occupancy  of  lands 84 

In  aid  of  judgments  at  law  do  not  apply  to  decrees 157 

That  life  continues 134 

Where  a  trial  is  by  the  court  without  a  jury 514 
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PROBABLE  CAUSE— Convictions  before  justices  of  the  peace. . .  571 

PROCEDENDOS— When  to  issue 674 

promissory  notes— Assignability  and  negotiability 366 

Qiven  in  settlement  of  losses  in  option  deals 458 

Defenses  to  be  pleaded  generally 56<) 

Pleading  an  extension  of  time  in  abatement 608 

Statutory  defenses  to  be  separately  pleaded 560 

Time  of  payment  to  be  unconditional i\  866 

When  the  taking  of,  is  a  payment , 77 

Where  fraud  is  relied  upon  as  a  defense 560 

When  a  valid  agreement  for  an  extension  will  not  be  inferred  608 

Where  the  time  of  payment  is  not  fixed 366 

PURCHASERS— Of  property  in  the  custody  of  the  law 471 

Q 

QUESTIONS  OF  FACT— Negligence  and  ordinary  care 50 

Whether  the  giving  of  a  note  is  a  payment. 77 

R 

RAILROADS— Anticipation  of  danger  while  the  employe  is  en- 
grossed in  his  duties 308 

Competency  of  witnesses  as  to  rate  of  speed 548 

Duty  toward  children— Trespassers 167 

Knowledge  of  dangerous  obstructions  a  question  of  fact 308 

Liability  for  mistakes  of  agents  in  billing  consignments  of 

freight 891 

Requirement  of  statutory  signals 15 

Speed  of  trains  in  villages 15 

Speed  of  trains  depends  upon  circumstances 216 

Where  the  speed  of  trains  is  not  regulated  by  law 216 

REAL  EST  ATE— Rights  of  purchasers  at  masters'  sales 377 

Masters'  sales  do  not  pass  the  title 877 

Possession  during  the  period  of  redemption 877 

What  amounts  to  a  surrender  of  a  life  estate 84 

REAL  ESTATE  AGENTS— Not  to  act  for  both  parties 145 

RECEIVERS— Allowance  of  fees  and  expenses 451 

Liability  for  rents 377 

Power  to  reach  assets  of  insolvent  debtors 297 

Powerless  to  assert  rights  which  the  insolvent  could  not 297 

RECORDS— To  be  made  in  the  trial  court — Appellate  practice. ...  464 

Time  for  filing 106 

RECOVERY— Of  damages  intermediate  an  injury  and  death 346 

Under  the  act  of  February  12,  1858 346 

When  to  be  sustained  under  the  common  counts— Collateral 

undertakings 616 

REDEMPTION— Possession  during  the  period  of 377 
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RELEASE — ^By  a  trustee — ^When  protection  to    subsequent  pur- 
chasers   182 

Of  one  of  several  defendants  in  actions  for  death  by  negligence  282 
REMEDIES— Distinction  between  an  execute  and  an  executory 

illegal  agreement  of  corporations 626 

For  permitting  an  excavation  to  remain  on  adjoining  premises  682 

REMITTITUR— Excessive  verdicts 278 

Trial  court  to  be  the  judge  as  to  the  amount. 278 

RENT— Effect  of  the  receipt  of  rent  from  the  assignee  of  a  tenant  175 

Liability  of  the  assignee  of  a  lease  for 877 

Liability  of  a  receiver  for 877 

REPLEVIN— Duty  of  the  officer  in  taking  bond 123 

REPLEVIN  BONDS— Damages  in  suits  upon 416 

RULES— Of  practice,  Appellate  Court,  Fourth  District 668 

Abstracts- Abridgment  of  the  record— To  be  bound  in  pam- 
phlet form 669 

Agreed  cases— Affidavit  of  good  faith 668 

Appeals  and  writs  of  error— Practice— Applications  in  vacation 

and  in  term  time 673 

Arrangement  of  the  record 666 

Assignment  of  errors 667 

Bond  executed  by  an  attorney  in  fact 668 

Brief — Forms  and  requisites 670 

Call  of  the  docket— Filing  briefs  and  abstracts 671 

Damages  on  dismissing  appeals 672 

Defendant  may  furnish  additional  abstract— Costs  to  be  taxed.  669 

Decision  in  vacation— Rehearing 678 

Direction  by  prsBcipe 666 

Errors  to  be  assigned,  on  filing  record 667 

Executions  and  procedendos— When  to  issue 674 

Five  copies  of  briefs  to  be  filed  in  each  case 670 

Failure  of  appellant  or  plaintiff  in  error  to  file  abstxacts  or  brief .  67 1 
Failure  of  the  appellee  or  defendant  in  error  to  file  abstracts  or 

briefs 671 

Hearing  docket— What  causes  to  be  placed  on 666 

Manner  of  applying  for  a  rehearing 672 

Motions,  when  to  be  made 668 

Motions  based  upon  matters  not  appearing  of  record 669 

Names  to  be  suggested— Ten  days'  notice 665 

Notice  to  purchasers  and  terre  tenants 665 

Oral  arguments— Time  allowed  for 672 

Oral  arguments  not  to  be  heard  on  motions , 669 

Pleas— When  to  be  filed 66» 

Process— On  writs  of  error-Commands- Alias  pluries 664 

Records  of  inferior  courts— How  prepared 666. 

Records  not  to  be  removed  unless  upon  special  leave 667 

Rehearings 672 

Return  day— Entry  of  appearance — Notice  to  plaintiff 665 

T9UXCII44  1 


690  Appellate  Courts  of  Illinois. 

RULES.    ContinuedL 

Scire  facias  to  hear  errors 665 

Security  for  costs— Rule  upon  non-residents 669 

Special  motions  to  be  in  writing 668 

Supersedeas— Practice— Bond — Affidavit 663 

Supersedeas  on  re-argument 673 

Time  for  filing  records 666 

Time  to  plead 668 

Writ  of  error— Direction — Commands  and  return 664 

Writ  of  error— When  tobefiled .  667 

Writ  of  error— When  to  be  made  a  supersedeas 664,  665 

B 

SALARIES— Of  officers  of  corporations 158 

SANITARY  DISTRICT  OF  CHICAGO-Power  to  fix  the  salary 

of  its  engineer 833 

Ordinance  fixing  the  salary  of  its  engineer  void 333 

SEALS— Power  of  courts  of  equily  to  go  behind— Consideration . .  626 
SERVICE  OF  PROCESS— Officer's  return,  prima  facie  evidence 

only 638 

Judgments  by  default  in  foreign  courts 683 

SIDEWALKS— Liability  for  injuries  caused  by  latent  defects  in. .  453 

Notice  of  defective  conditions,  when  presumed 453 

Rights  and  duties  of  persons  upon 257 

SHERIFFS — Construction  of  an  order  fixing  compensation 432 

SHORTHAND  REPORTERS-Appointment  of.  tor  city  courts. . .  410 

SLANDER— Of  credit— Refusal  to  pay  a  check 611 

SPECTACLES — Vendors  of,  not  required  to  take  license  as  practi- 
tioners of  medicine Zi 

STATEMENTS  OF  ACCOUNTS— As  admissions 624 

STATUTE  OF  FRAUDS— Application  of  the  statute  to  contracts 

executed  by  one  of  the  parties 84 

Contracts  not  to  be  performed  within  a  year  when  executed 

by  one  of  the  parties 84 

When  it  may  be  relied  upon  without  pleading  it 616 

General  rules  of  construction 643 

8TATUTEIS — Application  of  section  25  of  the  general  incorporation 

act I 

As  to  things  not  within  tlie  letter  of  the  statute 643 

A  rule  of  construction 595 

Construction  of,  requiring  records  to  be  filed  in  appeal  cases. .  106 
Construction  of  section  4  of  the  act  of  1895,  relating  to  negoti- 
able instruments 455 

Construction  of  the  chancery  act  and  the  abatement  act 588 

Construction  of  the  act  in  relation  to  the  abatement  of  suits. .  588 

Duty  of  courts  in  determining  the  meaning  of  statutes. 643 
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STATUTES.     Continued. 

Implied  provisions,  when  to  be  considered 643 

Intention  of  the  law-makers  to  be  gathered  from  the  necessity 

of  the  enactment 643 

Laws  for  the  protection  of  miners  not  to  be  set  at  naught  by 

agreements 441 

When  a  subsequent  act  repeals  a  former  one 588 

Where  absurd  consequences  will  result  from  a  particular  con- 
struction   643 

When  provisions  are  to  be  construed  together 643 

STATUTORY  OFFENSES— Injunctions  to  restrain  the  commis- 
sion of 604 

STREETS— Injury  to  adjacent  property  by  improvements  in 69 

Benefits  to  lots  by  reason  of  improvements  in ... ; 68 

SUB-CONTRACTOR— Requisites  of  his  notice  for  a  lien 841 

SUBSEQUENT  PURCHASERS- When  protected  by  the  release 

of  a  trustee 182 

SURETIES— Obligations  of,  not  to  be  extended 388 

What  operates  as  a  discharge  of 888 

SURRENDERr— What  amounts  to,  of  a  life  estate 84 

SURVIVAL  OF  ACTIONS— Under  the  act  relating  to  the  admin- 
istration of  estates 346 

Under  the  act  of  February  12,  1858— Injuries 846 

SURVIVORSHIP— Presumptions  where  persons  perish  in  a  com- 
mon disaster 227 

T 

TENANTS— Contracts— Mechanics'  liens 282 

TORT  FEASORS— Contribution  among 8 

TRESPASS— Liability  of  partners 510 

TRESPASSERS— Children  upon  dangerous  premises 166 

TRIALS— Improper  remarks  of  the  trial  judge 538 

Not  improper  for  cotmsel  to  state  the  amount  of  the  ad  dam- 
num, in  argument. 548 

When  improper  statements  of  counsel  are  not  sufficient  to 

reverse 548 

TRUST  DEEDS— Release  of,  by  trustees 182 

When  subsequent  purchasers  are  protected  by  the  release  of  a 

trustee 182 

TRUSTEES — Release  by,  of  trust  deeds  to  secure  the  payment  of 

money 182 

U 

ULTRA  VIRES — Where  the  defense  may  be  successfully  inter- 
posed   175 

Where  the  act  is  an  abuse  of  power  only 176 
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USE  AND  OCCUPATION— Presumptions  from  the  occupancy  of 

lands 34 

V 

values — Competency  of  witnesses  as  to 507 

VARIANCES—Where  a  party  desires  to  take  advantage  of 891 

Not  reached  by  general  objections 413 

VEHICLES— Rights  of  passage  upon  highways 477 

VENDORS — Of   spectacles    who   advertise  not    required   to  be 

licensed  as  practitioners  of  medicine 28 

VERDICTS— On  conflicting  evidence 99,  412,  453 

On  conflicting  evidence,  when  conclusive 278,  480 

Where  it  is  error  to  direct 50 

Where  the  court  should  direct 133 

VILLAGES— Speed  of  railroad  trains  in 15 

w 

WAIVER— Of  errors  assigned  but  not  argued « . . . .  548 

Of  a  rule  for  a  bill  of  particulars 418 

WARRANTY— Where  none  by  a  vendor  can  be  implied 87 

WIDOW — Competency  as  a  witness  in  controversy  with  the  ad- 
ministrator of  her  deceased  husband,  from  whom  she  had 
been  divorced,  concerning  the  assignment  of  a  policy  of  life 

insurance y^ 207 

WILLS— Absence  of  the  attesting  clause  does  not  invalidate 465 

Construction  of  a  particular  devise 195 

Costs  of  suits  for  the  construction  of. 195 

Construction,  where  a  devise  is  to  a  particular  class 194 

Construction  of  the  words  **  equally"  or  **  equally  among.". ..  194 

Construction  of  a  devise  to  heirs — Presumptions 195 

Intention  not  to  be  varied  by  parol  evidence 195 

Probate  yrhen  witnesses  are  dead 466 

WITNESSES— Competency  as  to  values 607 

Competency  of  a  widow  in  a  controversy  with  the  administra- 
tor of  her  deceased  husband,  from  whom  she  had  been  di- 
vorced, concerning   the   assignment  of  a   policy    of   life 

insurance 207 

Competency  as  to  the  value  of  household  goods 510 

Introduction  of,  after  the  instructions  are  read 462 

Married  women  as  agents  for  their  husbands 482 

Power  of  the  court  to  limit  the  number  of 48 

Probate  of  wills,  where  the  witnesses  are  dead 466 
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